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ODEOISIOlSrS 


OF  THI 


SUPREME  COURT  OF  NOVA  SCOTIA, 

DECEMBER   TERM,    1871. 


HORNSBT   V.    JOHNSTONE. 

Dbpendant  draw  up  and  placed  in  the  hands  of  Allan,  a  real  estate  a^nt,  a  roemorandum 
in  the  following  fonn :  "  I  will  sell  ten  acres  of  land  (including  Uie  water  lotsX  as  also  two  and 
three-quarter  acres  of  land  belonging  to  Judge  Johnstone  adjoining,  for  the  sum  of  four  hun- 
dred and  thirty  dollars  per  acre,  equal  to  96482.50,  or  £1870  ISs.  Od.,  and  on  which  sum  I  will 
allow  you  a  commission  of  two  per  cent.*'  The  memorandum  then  specified  the  terms  of 
Sale.  •Allan  entered  into  a  written  agreement  with  plidntiff  for  the  sale  of  the  land  on  the 
terms  mentioned.  The  agreement  not  being  carried  out,  plaintilf  brought  a  suit  for  specific 
performance,  setting  out  the  two  agreements. 

Held^  (1)  That  the  memorandum  handed  to  Allan  was  a  power  to  sell  on  the  prescribed 
terms  without  restriction  as  to  purchaser,  if  the  terms  could  be  obtained. 

(2)  That  plaintiff's  right  to  a  specific  performance  rested  entirely  on  the  defendant's 
memorandum ;  that  defendant  was  no  party  to  the  agreement  entered  into  by  Allan,  and  that 
when  the  latter  brought  into  the  agreement  anything  that  went  beyond  the  memorandum  he 
exceeded  his  authority. 

(3)  That  the  agreement  could  not  be  imported  into  the  memorandum,  and  the  latter  being 
of  a  vague  and  uncertain  character,  and  not  sufficiently  describing  the  lands,  specific  perform- 
ance could  not  be  enforced. 

Sections  61  to  70  of  the  Practice  Act,  chapter  184  'R.  S.  (Srd  Series)  apply  equally  to 
demurrers  in  Equity  as  at  Common  Law. 

Young,  C.  J.,  now,  (April  23rd,  1872,)  delivered  judgment 
as  follows : — 

This  is  a  suit  for  specific  performance  commenced  by  a 
writ  of  summons,  as  required  by  the  Equity  Act,  chap.  124, 
sec.  6,  containing  three  counts,  to  which  the  defendant,  upon 
leave  obtained,  has  both  pleaded  and  demurred.  The  suit  was 
brought  21st  Jtdy,  1869,  upon  an  agreement  for  .the  sale  of 
lands,  dated  16th  and  17th  April,  and  the  demurrer  was  filed 
on  the  10th  September  in  that  year.    Delays  from  various 
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2  HORNSBY   v.    JOHNSTONE. 

causes  having  arisen,  and  the  Judge  in  Equity  being  interested 
in  the  cause,  the  demurrer  was  recently  argued  before  me, 
and  the  first  question  that  arose  was  the  regularity  of  the 
demurrer  book  filed  by  the  defendant,  (one  having  been  filed 
also  by  the  plaintiff,)  which  involved  something  more  than 
mere  matter  of  form.  The  agreement,  as  alleged  by  the 
plaintiff,  was  annexed  to  his  writ  as  an  exhibit  marked  "  A," 
consisting  of  a  memorandum,  as  follows  : 

"  I  will  ?ell  ten  acres  of  land  (including  the  water  lots)  as 
also  two  and  three-quarter  acres  of  land  belonging  to  Judge 
Johnstone,  adjoining,  for  the  sum  of  four  handred  and  thirty 
dollars  per  acre,  equal  to  $5482.50  or  £1370  12d.  6cZ.,  and  on 
which  sum  I  will  allow  you  a  commission  of  2  per  cent. 
Terms  of  sale  as  follows,  say : 

£     8.     d. 

One-third  cash   456  17     6 

Two-thirds  on  mortgage 913  15     0 

12f  acres  at  $430 1370  12     6 

"  ( Sgd.)       J.  W.  Johnstone." 
•'  16th  ApHl,  1869r 

Then  followed  a  second  memorandum,  as  follows  : 

"  I  agree  to  be  the  purchaser  of  the  foregoing  property, 
agreeable  to  the  terms  therein  expressed.*' 

"(Sgd.)  B.    H.    HORNSBY." 

'*  17th  April  1869r 

And  an  agreement  without  date,  as  follows : 

"  Agreement  made  abd  entered  into  between  William  M, 
Allan,  Agent  oi  Janus  W.  Johnstone  the  younger,  of  Dart- 
mouth, Elsquire,  and  Bennet  H,  Bornsby  of  Halifax,  Esquire : 

"  Whereas  the  said  James  W,  Johnstone  the  younger,  by  an 
instrjTnent  in  writing  under  his  hand  dated  the  Kith  day  of 
April,  A.  D.  1869,  authorized  the  said  Wm,  M.  Allan  to  sell 
ten  acres  of  land  at  Dartmouth,  on  the  western  side  of  the 
road  leading  to  the  South  Extern  Battery,  including  the 
water  lots,  and  also  two  and  three-fourths  acres  of  land 
adjoining,  for  the  sum  of  'four  hundred  and  thirty  dollars  per 
acre,  one-third  to  be  paid  in  cash  and  the  remainder  to  be 
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secured  by  bond  and  mortgage,  as  will  appear  by   the  said 
instrument  or  authority,  which  is  hereby  annexed. 

"  And  whereas  the  said  Bennet  II.  Hoimsby,  on  the  17th 
Jay  of  April,  A.^D.  1869,  agreed  to  purchase  the  said  lots  of 
land  upon  the  terins  and  at  the  price  above  mentioned. 

"  Now  the  said  Ifm.  M.  Allan,  as  such  agent,  doth  hereby 
agree  with  the  said  Benvet  H.  Hornsby  to  sell  him  the  said 
twelve  and  three-fourths  acres,  including  the  water  lots,  at 
the  price  of  four  hundred  and  thirty  dollars  per  acre,  or  five 
thousand  four  hundred  and  eighty-two  dollars  and  fifty  cents 
for  the  v\hol^,  and  to  give  him  good  and  sufficient  deed  or 
deeds,  to  convey  the  same  to  him  in  fee-simple,  free  from 
incumbrances,  one-third  of  the  said  amount  to  be  paid  in  cash 
and  th«  balance  secured  by  bond  and  mortgage  on  the 
premises. 

*'  And  the  said  Bennet  H.  Hornsby  agrees  to  purchase  said 
lots  on  the  terms  above  mentioned,  and  to  pay  therefor  four 
hundred  and  thirty  dollars  per  acre,  one-third  to  be  paid  in 
cash  and  the  balance  secured  by  bond  and  mortgage  on  the 
premises," 

**(Sg*].)  Wm.  M.  Allan, 

Agent  for  J.  W   Johnstone. 
B.  H.  Hornsby." 

^'(Sgd.)       J.  N.  RrrcHiE,    ^ 

Witness."  y  "^ 

The  defendant's  demurix»r  book  sets  out  only  the  first 
memorandum.  The  plaintiff's  set  out  this  and  the  other  two 
papers,  which  1  held  to  be  right,  and  directed  the  defendant's 
demurrer  book  to  be  amended  accordingly. 

Another  preliminary  question  then  arose  as  to  the  extent 
and  scope  of  the  argument.  The  defendant  and  his  counsel 
contended  that  they  had  a  right  to  take  all  technical  and  for- 
mal objections  accf)rding  to  the  Chancery  practice  in  England^ 
while  the  counsel  for  the  plaintiff  urged  that  the  English 
practice  did  not  apply,  and  that  the  defendant  was  confined 
to  matters  of  substance.  This  question  was  by  no  means  new 
to  me,  and  I  had  formed  a  very  decided  opinion  upon  it.  Our 
Equity  Court  being  a  branch  of  the  Supreme  Court,  is  bound 
by  the  fourth  section  of  the  Equity  Act  to  observe  the  prac- 
tice of  that  Court  xmless  in  exceptional  cases,  and,  by  the 
cij^hth  section,  demurrers  in  Equity  causes  are  to  be  heaixl 
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and  determined  on  the  same  principles  as  obtain  in  the 
Supreme  Court.  I  am  of  opinion,  therefore,  that  sections  Gl 
to  70  of  the  Practice  Act,  chapter  134,  apply  equally  to 
demurrers  in  Equity  as  at  Common  Law.  In  the  case  of 
Wormcdd  v.  DeLide,  3  Beavan,  18,  which  was  cited  at  the 
argument,  decided  in  1840,  the  Master  of  the  Rolls  allowed  a 
demurrer  on  the  ground  of  the  statements  in  the  bill  being 
vague  and  uncertain.  This,  I  think,  cannot  be  done  here,  the 
defendant  having  his  remedy  under  chapter  134,  section  62. 
It  was  stated  that  the  Equity  Judge  had  heard  a  demurrer  on 
the  ground  of  multifariousness,  but  this  I  must  take  leave  to 
doubt.  So  also  surplusage,  impertinence,  and  other  grounds 
of  demurrer  in  the  Chancery  books  are,  in  my  view,  to  be 
met  by  the  remedies  in  our  own  practice.  And  the  counts  of 
the  plaintiflTs  writ  or  declaration  being  demurred  to  as  bad 
for  reasons  assigned,  I  directed  the  words  "  in  substance  "  to 
be  added,  the  plaintiff  in  his  joinder  to  the  fii'st,  second  and 
third  amended  counts  having  alleged  that  they  wei-e  severally 
good  in  substance. 

Now  there  are,  no  doubt,  objections  to  each  of  the  three 
counts  T^hich  donotapply  to  all,and  each  of  them  with  a  view 
to  costs  ought,  strictly  speaking,  to  be  separately  examined. 
But  costs  in  this  argument,  as  I  take  it,  are  a  very  subsidiar}'- 
consideration,  and  the  object  of  both  parties  is  to  obtain  a 
judgment  on  the  main  questions,  which  will  be  much  more 
conveniently  and  succinctly  considered  by  treating  the 
declaration  as  a  whole. 

The  defendant,  then,  by  demurring  admits,  for  the  pur- 
poses of  this  argument,  all  the  material  facts  in  the  writ, — 
that  be  signed  the  memoitindum  of  the  16th  April, — that 
he  authorized  and  empowered  the  late  William  M,  Allan  to 
sell  the  property  therein  described  at  the  price  mentioned, — 
that  W.  J.  Allan  forthwith  agreed  to  sell  the  property  at  that 
price  to  the  plaintiff,  and  that  the  plaintiff  signed  the  above 
papers, — that  Allan,  having  signed  the  agreement,  notified  the 
defendant  thereof,  and  that  as  to  the  two  and  three-quarter 
acres  the  Hon.  Jos.  W.  Johnstone,  before  action  brought,  had 
carried  out  his  portion  of  the  agreement  and  conveyed  the 
two  and  three-quarter  acres  owned  by  him  to  the  plaintiff;, 
but  the  defendant  has  refused  to  convey  his  portion,  though 
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one-third  of  the  purchase  money  has  been  tendered  to  him, 
and  the  plaintiff  has  executed  and  is  ready  to  deliver  a  mort- 
gage at  one  year  for  the  other  two-thirds. 

It  will  be  seen,  therefore,  that  the  defences  set  up  in  the 
pleas  are  to  a  great  extent — and  the  defence  of  a  revocation 
of  Allan's  authoritj'  known  to  the  plaintiff  is  altogether — 
shut  out  at  this  stage  of  the  cause,  and  we  have  to  enquire 
solely  into  the  grounds  of  objection  to  the  plaintiff's  recovery 
appearing  upon  the  face  of  his  writ ;  and  these  objections,  as 
I  have  said, .must  be  matters  of  substance,  as  set  out  in  the 
reasons  annexed  to  the  three  demurrers.  There  are  one  or 
two,  partaking  more  of  form  than  substance,  that  we  may 
first  of  all  dispose  of.  It  was  objected,  that  if  the  common 
law  practice  prevails,  the  agreement  should  have  been  set  out 
in  the  body  of  the  writ  and  not  as  a  matter  of  annexation  or 
reference.  But  considering  the  numerous  papers  that  must 
sometimes  accompany  and  be  more  or  less  fully  referred  to  in 
Equity  suits,  I  think  this  is  one  of  the  points  in  which  the 
common  law  practice  is  not  applicable  under  section  24, 
1  Daniel's  Chancery  Practice,  3rd  ed.,  309.  It  was  next 
objected  that  the  defendant's  memorandum  gave  no  authority 
to  Mr,  Allan,  because  it  is  not  addressed  to  him.  But  inde- 
pendently of  the  second  count  being  founded  on  a  parol 
authority,  this  objection  is  not  stated  in  the  reasons  for 
demurring,  unless  by  implication,  and  if  it  was  to  be  urged,  I 
think  it  should  have  been  clearly  expressed.  It  was  urged 
that  no  parol  authority  to  Allan  would  avail,  but  this  is  a 
point  too  clearly  settled  to  be  disputed.  Under  the  4th  and 
17th  sections  of  the  Statute  of  Frauds,  answering  to  the  3rd 
And  4th  sections  of  ours»  chapter  118,  "  some  memorandum  or 
note  in  writing  must  be  signed  by  the  party  to  be  charged  or 
some  other  person  authorized  by  him,"  and  that  authority,  as 
appears  by  numerous  cases  in  our  own  and  in  the  English 
Courts,  need  not  be  in  writing.  Whether  it  would  not  be  wise 
to  require  it  to  be  so,  at  least  upon  any  contract  or  sale  of 
lands,  is  a  point  that  has  been  sometimes  debated. 

These  objections  being  disposed  of,  bring  us  to  the  main 
question, — the  legal  effect  of  the  defendant's  memorandum  of 
16th  April,  under  the  StatiUe  of  Frauds,  and  the  admissibility 
of  parol  evidence  to  supply  its  omissions. 
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Let  us  first  inquire,  what  is  the  fair  meaning  of  this 
memorandum,  and  what  was  in  the  mind  of  the  defendant 
when  he  wrote  it.  Was  it  an  authority  to  sell  or  only  to  nego- 
tiate a  sale,  as  he  and  his  counsel  now  contend,  subject  to  his 
approval  ?  Did  it  empower  the  agent  to  find  out  and  close 
with  any  purchaser  he  might  select  ?  or  was  the  defendant  to 
have  a  veto  on  the  selection  ?  These  are  important  distinc- 
tions on  which  several  of  the  cases  turn.  Siigclen  an  Vendors^ 
14th  ed..  132.  In  Warner  v.  W iUivgtoii.S  Drewry,  523,  Vice- 
Chancellor  Kindersley,  in  the  ca.se  of  a  memoianaum  of  lease 
observed,  that  "  there  was  a  clear  distinction  between  a 
memorandum  of  offer  and  a  memorandum  of  agreement.  In 
case  of  an  offer  no  doubt  the  party  signing  it  may  at 
any  time  before  acceptance,  retract ;  but  if  it  be  an  agree- 
ment, though  signed  by  one  party  alone,  he  cannot  retract  at 
his  pleasure,  but  all  he  can  do  is  to  call  upon  the  other  party 
to  sign  or  rescind  the  a^jreement.**  This  oUservation  does  not 
directly  bear  upon  the  case  in  hand,  because  the  defendant's 
memorandum  was  only  the  appointment  of  an  agent,  and  the 
question  is  the  extent  of  his  power  before  revocation.  Naw 
looking  at  the  words :  "  I  will  sell,"  and  I  will  allow  you  com- 
mission of  two  per  cent,"  giving  the  terms  of  sale,  I  cannot 
help  thinking  that  it  was  a  power  to  sell  on  these  terms  and 
without  restriction  as  to  the  purchaser  if  the  presciibed  terms 
could  be  obtained.  Had  it  been  a  mere  authority  to  look  out 
for  an  offer,  re.serving  a  right  to  assent  to  or  reject  it,  the 
memorandum  would  have  been  differently  worded.  Every- 
thing depends  on  the  language  used. 

In  the  case  of  Chinnoch  v.  Marchioness  of  EIi^,  6  New 
Rep.,  1,  (1865)„the  Lord  Cliancellor  held  that  the  letters  pro- 
duced did  not  constitute  a  contract  "An  agreement,"  he  said, 
'•  was  the  result  of  the  mutual  consent  of  two  parties  to  cer- 
tain terms,  and  if  it  was  clear  there  was  no  consensus^  what 
might  have  been  written  or  said  was  immaterial."  "The 
house  agent  here  had  no  authority  to  make .  any  final  agree- 
ment for  sale  of  the  property  ;  his  functions  were  to  exhibit 
the  terms  on  which  the  defendant  proposed  to  sell,  to  receive 
any  offers  or  proposals,  and  to  transmit  them  to-  the  solicitor 
and  agent  of  the  defendant." 
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This  is  a  very  different  case  from  the  present,  where  a 
much  more  extended  authority  was  given  and  the  memoran- 
dum has  a  defined  and  obvious  meaning. 

The  passages  cited  from  1  Hilliard  on  Vend>or8  and  Pur- 
chasers,  65-68,  rather  aid  this  conclusion.  In  Coleman  v. 
Lanifiigan^  18  Barb.,  60,  the  land  broker  had  authority  merely 
to  closo  the  bargain,  which,  as  the  Court  thought,  did  not 
involve  the  right,  in  case  of  lands,  to  sign  a  contraijt  of  sale. 
But  in  Johnson  v.  McGhmdeTy  15  Mis.,  3G5,  it  was  held  that 
although  a  title  bond  executed  by  an  agent  is  insufficient  to 
bind  the  principal  at  law,  yet  if  the  agent  were  authorized 
and  intended  to  bind  him,  a  specific  performance  may  be 
decreed  in  Equity,  there  being  a  sufficient  note  or  memoran- 
dum (that  is  by  virtue  of  the  bond)  within  the  Statute  of 
Frauds. 

The  exceptions,  however,  that  arc  taken  to  this  memoran- 
dum under  the  statute  are  much  more  weighty,  and  raise  some 
very  nice  questions.  I  don't  think  much  of  the  objection 
that  there  is  no  time  specified  for  payment  of  the  mortgage. 
It  could  not  have  been  intended  for  a  less  period  than  a  year, 
and  the  mortgage  having  been  made  payable  at  that  time,  a 
Court  is  bound,  I  think,  to  accept  this  as  a  reasonable  con- 
struction. Neither  do  I  think  much  of  the  two  and  three- 
fourths  acres  which  the  defendant  did  not  own  having  been 
included  in  the  memorandum  and  since  conveyed  to  the  plain- 
tiff. The  specific  performance  is  sought  only  as  to  the  tei4 
acres  of  which  the  defendant  is  seised,  and  which  are  in  no 
way  connected  with  the  two  and  three-fourths  acres  or  with 
any  interest  of  the  defendant  that  appears  on  this  demurrer 
beyond  the  fact  that  the  two  properties  adjoin. 

In  Price  v.  Griffith,  8  Law  &  Eq.  Rep.,  76,  Knight  Bruce, 
L.  J.,  said :  "  I  can  conceive  a  case  where  a  person  who  has 
contracted  to  convey  more  than  it  is  in  his  power  to  convey, 
ought  to  be  decreed  to  convey  what  he  can,  either  with  or 
without  making  compensation  to  the  vendee  for  such  part  of 
the  subject  matter  of  the  contract  as  the  vendor  is  unable  to 
convey.*'  In  Graham  v.  Oliver,  3  Beavan,  128,  defendant  had 
agreed  to  sell  more  than  it  was  found  that  he  owned,  fa 
strcnger  case  than  the  present  where  a  distinct  title  to  the 
two  and  three-fourths   acres  is  stated   on   the  face   of  the 
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agreement),  and  on  a  bill  for  specific  performance  the  Master 
of  the  Rolls,  while  stating  the  difficulty  in  such  cases,  says : 
*'  The  general  rule  subject  to  some  qualification,  undoubtedly 
is,  that  when  a  party  has  entered  into  a  contract  for  more 
than  he  has,  the  purchaser,  if  he  thinks  fit  to  accept  that 
which  it  is  in  the  power  of  the  vendor  to  give,  is  entitled  to  a 
performance  to  that  extent."  It  would  seem  from  this  case 
that  the  plaintiff  might  have  dropped  the  two  and  three- 
quarter  acres  if  not  conveyed  to  him,  and  proceeded  for  the 

Three  objections  remain  that  are  worthy  of  a  closer  and 
more  extended  consideration.  It  is  urged  that  the  plaintiff's 
name  not  appearing  in  the  memorandum  there  is  no  mutuality 
(6  C.  B,  N.  S.,  249)  and  no  contract  as  between  Tiim  and  the 
defendant,  and  the  subsequent  agreement  between  the  plaintiff 
and  Allan  being  in  the  name  of  the  agent  and  not  of  the 
defendant,  does  not  bind  him.  That  the  ten  acres  are  not 
described  in  the  memorandum,  and  that  the  parol  evidence, 
which  is  indispensible  to  localize  and  identify  the  lot  is  inad- 
missible in  view  of  the  decided  cases.  All  the  authorities 
that  were  cited  at  the  argument  upon  these  points  I  have 
attentively  considered,  with  many  others  to  be  found  in  the 
books. 

The  conclusions  the  Courts  have  come  to  have  been  deter- 
mined more  than  once  by  a  bare  majority,,  and  the  most 
eminent  judges  "have  reversed  each  others  decisions,  and 
sometimes  their  own.  I  need  instance  only  the  case  of 
Ridgway  v.  WhcvrtoUy  6  House  of  Lords  Cases,  252.  There 
the  decree  pronounced  by  Vice -Chancellor  Stuart  was 
reversed  by  Lord  Chancellor  Cranworth,  and,  upon  further 
appeal  to  the  House  of  Lords,  the  reversal  was  upheld  by 
Lords  Cramuovth,  Brougham  and  Wensleydah,  but  opposed 
by  Lord  St  Leonards.  Their  judgments  occupy  upwards  of 
fifty  printed  pages  of  the  reports,  and  the  Lord  Chancellor's 
is  remarkable  for  the  frank  admission  of  an  error  he  had 
fallen  into  in  his  first  decision,  for  which  he  is  highly  com- 
plimented by  Lord  Brougham.  Folio  256-269.  See  also 
Fltzmaurice  v.  Bailey,  in  the  House  of  Lords,  3  L.  T.  Rep., 
69.  In  that  case  the  defendant,  Sir  John  Bailey,  by  his 
agent,  signed  an  agreement  in  writing  to  take  the  lease  of  a 


Digiti 


zed  by  Google 


APRIL,    1872.  9 

house  from  the  plaintiff  for  the  residue  of  the  term,  being 
five  yeare,  and,  further,  to  take  from  the  plaintiff  a  lease  of 
stables  for  the  same  rent  and  on  the  same  conditions  as  the 
plaintiff  held  the  same.  The  plaintiff  held  a  lease  of  the 
stables  of  which  seven  years  were  to  run.  It  was  objected 
that  the  term  for  which  the  stables  were  to  be  taken  was  not 
specified  in  the  writing.  The  Court  of  Queen's  Bench  held 
the  memorandum  sufficient  to  satisfy  the  statute,  but  their 
judgment  was  reversed  by  the  Exchequer  Chamber  and  ulti- 
mately by  the  House  of  Lords  by  a  majority  of  one.  The 
Judges  who  were  called  in  being  divided,  and  the  Lord  Chan-r 
cellor  being  in  favor  of  the  plaintiff,  but  Lords  Cranworth 
and  Chelmsford  for  the  defendant. 

One  cannot  but  proceed  with  diffidence  in  dealing  with 
matters  that  have  thus  divided  the  leading  minds  of  the  pro- 
fession in  England.  Some  principles,  however,  may  be 
considered  as  settled,  and  for  my  part  I  have  found  no  reaume 
of  them  so  full  and  upon  the  whole  so  accurate  as  in  Taylor 
on  Evidence,  3rd  ed.,  fol.  832-5. 

If  the  defendant's  memorandum  constituted  the  agreement, 
— if  Allan  had  no  authority  to  enter  into  the  agreement  of 
17th  April,  then  it  is  clear  that  the  want  of  plaintiff's  name  is 
fatal  to  it.  Addison  on  Contracts,  60,  5(56 ;  Williams  v. 
Lake,  2  El.  &  El.,  349.  The  names  of  both  contracting  parties 
must  be  collected  from  the  memorandum;  though  on  this 
point  the  Courts  show  little  inclination  in  their  latter  decisions 
to  enforce  any  strict  rule.  Taylor  on  Evidence,  835.  In 
Waimer  v.  Willington,  3  Drewry's  Reps.,  523,  decided  in  1856, 
which  was  a  suit  for  specific  performance,  with  a  demurrer  as 
in  the  case  in  hand,  there  was  a  memorandum  of  lease  signed 
by  the  lessee  but  not  mentioning  the  lessor,  and  Vice-Chancellor 
Kindersley  said :  •*  No  doubt,  as  a  general  rule,  in  order  to 
maintain  an  action  upon«,  memorandum  of  agreement  signed 
by  a  purchaser  or  intended  lessee,  the  name  of  the  vendor  or 
intended  lessor  must  appear  in  the  memorandum  as  well  as 
the  other  terms  of  the  agreement.  Champion  v.  IHuTrimer^ 
1  N.  R.,  252.  But  though  this  is  the  general  rule,  there  is 
this  exception,  that  if  it  can  be  ascertained  who  is  the  vendor 
or  intended  lessor  from  some  other  document  which  is  suffi- 
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cientlj  connected  with  the  memorandum  by  clear  reference, 
that  will  aid  the  defect  of  the  memorandum." 

This  other  document,  it  is  to  be  observed,  means  a  docu- 
ment or  writing  to  which  reference  is  made  in  the  defective 
memorandum,  and  not  a  distinct  agreement  made  as  in  this 
case  in  the  exercise  of  a  real  or  supposed  authority.  See 
Dart's  Ven.  dk  Pur,  112;  Wheder  v.  CoUier,  Moo.  &  M.,  123. 
Was  this  agreement  then  made  between  the  plaintiff  and 
Allan  as  agent  of  the  defendant,  and  signed  by  Allan  as  such 
agent,  a  legal  and  sufficient  instrument  ?  I  will  shortly  review 
the  authorities  on  this  head.  Dart  in  his  treatise  on  Vendoi^s 
and  Purchasers,  2nd  ed.,  120,  says:  "A  signature  in  the  name 
of  an  agent  will  bind  the  principal  if  the  agency  be  established," 
and  he  cites  two  cases  from  4  Taunt,  201) ;  2  B.  <k  C.  94o  ; 
both  of  which  I  have  examined. 

In  the  case  so  often  cited  in  the  books  of  Clinan  v.  Cooke, 
1  Sch.  &  Lef.,  22,  where  Lord  Redesdale,  affirmed  the  suffi- 
ciency of  a  parol  authority,  the  agreement  was  signed  not 
by  the  defendant  himself  though  drawn  in  his  name,  but  by 
his  agent,  Meagher,  under  seal,  and  the  question  was  as  to  the 
extent  of  his  authority  ;  but  no  objection  seems  to  have  been 
taken  to  the  signature  by  the  agent.  In  Blore  v.  Suttov, 
S  Mer.,  237,  the  agreement  was  signed  by  the  clerk  of  the 
agent  under  his  direction,  and  in  the  usual  course  of  business, 
and  was  held  insufficient,  though,  as  it  would  seem  from  the 
language  of  the  Master  of  the  Rolls,  it  would  have  been  good 
if  signed  by  the  authorized  agent  himself.  The  same  conclu- 
sion I  think  is  to  be  drawn  from  the  case  already  cited  from 
6\  House  of  Lords,  258.  So  that  the  signature  of  Allan  as 
agent  under  these  cases  was  aufficient  to  bind  the  defendant  if 
he  had  authority. 

The  same  principles  of  construction  apply  to  the  4th  and 
17th  sections  of  the  act,  and  in  the  case  of  Nexvell  v.  Radford, 
L.  R.,  3  C.  P.,  52,  it  was  held  on  a  purchase  of  flour  that  the 
signature  of  the  defendant's  agent  bound  him.  See  also  the 
case  of  Hood  v.  Barrimjton,  L.  R,  6  Equity  Cases,  222,  where 
the  solicitors  of  the  defendant  signed  an  agreement  for  sale  of 
a  lease-hold  house,  "for  and  on  account  of  Viscount  Barring- 
ion,"  and  the  Master  of  the  Rolls  held  that  the  principal  was 
bound. 
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The  main  difficulty,  however,  as  I  account  it,  in  applying 
the  statute  to  this  agreement  still  remains.  It  aiises  out  of 
the  defective  description  of  the  premises,  and  will  require  a 
more  comprehensive  and  exact  review  of  the  authorities  than 
has  been  necessary  in  dealing  with  the  other  objections. 

I  must,  first  of  all,  observe  that  the  plaintiff's  right  to  a 
specific  performance  rests  entirely  upon  the  defendant's  memo- 
randum of  ICth  April,  It  refers  to  no  other  document  or 
paper  of  any  kind,  and  no  other  is  alleged  to  have  existed 
under  his  hand.  If,  indeed,  the  agreement  of  Allan  could  be 
imported  into  or  connected  with  it,  all  unceitainty  would  be 
at  an  end.  But  that.  I  take  it,  is  entirely  out  of  the  question. 
The  defendant  is  no  party  to  that  agreement,  and  when  the 
agent  brought  anything  into  it  that  went  beyond  the  memo- 
randum he  exceeded  his  authority. 

As  a  fundamental  principle  the  statute  requires  written 
evidence,  which  need  not  be  comprised  in  a  single  document 
or  be  drawn  in  a  particular  form,  but  the  contract  in  all  essen- 
tial particulars  must  be  clearly  and  plainly  made  out  by  the 
letters,  memoranda  and  other  writings  of  the  party  to  be 
charged.  This  is  clearly  laid  down  by  Chancellor  Kent  in 
Parkhurst  y.VanCouHlandt,  1  Johns.  Ch.  Reps.,  2«0:  "Unless,** 
says  he,  "  the  essential  terras  of  the  bargain  and  .sale  can  be 
ascertained  from  the  writing  itself,  or  by  a  reference  contained 
in  it,  to  something  else,  the  writing  is  not  a  compliance  with 
the  statute.  The  cases  to  this  point,"  he  adds,  "are  decisive.** 
He  then  cites  Blagden  v.  Bradhear,  12  Ves.,  4CC,  where  the 
receipt  was  held  to  be  defective  in  a  material  particular 
because  it  did  not  specify  the  price,  a  point  which,  if  parol 
evidence  had  been  receivable,  could  have  been  easily  shown 
by  the  auctioneer,  but  the  defendant  by  insisting  on  th® 
statute,  had  thrown  it  on  the  plaintiflfto  establish  a  complete 
written  agreement,  and  the  bill  was  dismissed.  So  in  Clerk 
v.  Wright,  1  Atk.,  12,  the  omission  to  mention  the  price  in  a 
letter  acknowledging  the  contract  to  sell,  was  held  by  Lord 
liardwicke  to  be  fatal,  and  the  statute  prevailed. 

The  same  doctrine  is  to  be  found  in  many  other  cases 
cited  by  the  Chancellor,  as  well  at  law  as  in  equitj'',  and  ho 
winds  up  by  saying:  "  I  am  warranted  in  considering  it  as  a 
settled   principle,   that,   if  the  Court  cannot  ascertain  with 
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reasonable  certainty  the  terms  (including,  he  might  have 
added,  the  subject  matter)  of  the  agreement  from  the  writing 
or  some  other  paper  to  which  it  refers,  the  writing  does  not 
take  the  case  out  of  the  statute." 

It  is  to  be  noticed  that  in  many  of  the  cases  the  defect 
in  the  writing  arose  merely  from  accident  or  carelessness, — it 
was  an  omission  generally  of  some  particular,  on  which,  as 
between  man  and  man,  there  was  no  room  for  doubt.  Yet 
the  inexorable  demanJ  of  the  statute  for  a  written  contract 
was  sustained  by  the  Courts,  and  a  decree  for  specific  per- 
formance refused  upon  this  ground. 

In  the  light  of  these  principles  let  us  look  again  at  the 
.memorandum,  "  I  will  sell  ten  acres  of  land  including  the 
water  lots,  as  also  two  and  three  quarter  acres  belonging  to 
Judge  Johnstone  adjoining."  This  is  all.  Where  are  these 
ten  and  these  two  and  three-quarter  acres  of  land.  At  Dart- 
"inoufh  or  at  Halifax  f    In  this  County  or  this  Province  ? 

The  agreement  of  17th  April  supplies  the  omission,  and 
the  writ  describes  them  still  more  particularly  than  the  agree- 
ment. But  the  memorandum  signed  by  the  defendant  is 
silent,  accidentally  it  may  be, — we  presume  indeed  it  was  so, 
— but  still  it  is  silent,  and  as  of  itself  it  is  obviously  insuffi- 
cient, the  question  resolves  itself  into  this,  whether  the 
memorandum  or  agreement  of  the  defendant  in  writing, 
relied  on  in  the  first  and  third  counts,  can  be  supplemented 
by  parol  evidence.  The  second  count,  for  the  reason  already 
given,  I  do  not  consider  apart  from  the  first  and  third. 

Although  the  objection  that  the  premises  were  insufficiently 
set  out  was  taken  at  the  argument  and  is  one  of  the  reasons 
assigned  for  the  demurrer,  it  did  not  assume  the  prominence 
that  it  deserves,  nor  were  the  cases  cited  upon  this  point  that 
have  mainly  determined  my  own  judgment.  Several  of  the 
cases  on  the  reception  of  parol  evidence  were  cited  from  the 
most  recent  books,  but  not  the  cases  upon  the  imperfect 
description  of  lands. 

Let  us  first  of  all  consider  the  general  doctrine.  In  Clowes 
V.  Higcjinson,  1  Ves.  &  Beames,  526, Sir  Thos.  Plummer,Y.  C, 
uses  this  language :  "  The  exclusion  of  parol  evidence,  offered  to 
explain,  add  to,  or  in  some  way  to  vary  a  written  contract 
relative  to  land,  stands  upon  two  distinct  grounds;  not  simply 
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as  being  in  direct  opposition  to  the  Statute  of  Frauds,  but 
also  upon  the  general  rule  of  evidence,  independent  of  that 
statute.  The  writing  must  speak  for  itself,  and  can  receive  no 
aid  from  extrinsic  evidence  of  this  more  loose  and  unsatisfac- 
tory nature.  That  which  is  the  rule  of  law  prevails  also  in 
courts  of  equity,  which  admit  of  no  different  rule  of  law  upon 
this  subject.  Thus  far  the  rule  is  perfectly  clear;  rejecting 
parol  evidence  offered  by  the  plaintiff  to  constitute,  vary 
or  explain  a  contract  in  writing  respecting  land,  of  which  he 
seeks  the  specific  performance  in  a  court  of  equity."  So  in 
the  case  of  Parkhurat  v.  VanCourUandt  already-  cited,  it  is 
declared  to  be  a  principle  well  settled  that  when  the  agree- 
ment is  defective  it  cannot  be  supplied  by  parol  proof,  for 
that  would  be  at  once  to  open  the  door  to  perjury,  and  to 
introduce  all  the  mischiefs  which  the  Statute  of  Frauds  and 
Peiyuiy  was  intended  to  prevent.  The  cases  of  Clinan  v. 
Cook,  1  Sch.  &  Lef.,  22,  of  Boydell  v.  Drumviond,  11  East.,  142, 
and  of  Brodie  v.  St  Paid,  1  Ves..  Jr.,  326,  are  very  decisive 
on  this  point,  as  far  as  authority  might  be  wanting  in  support 
of  a  principle  so  very  clear  and  expedient,  and  which  appears, 
says  the  Chancellor,  to  have  been  uniformly  admitted  by  the 
Courts.  In  the  American  notes  to  1  White  &  Tudor  a  Equity 
Cases,  543,  the  same  doctrine  is  maintained  and  in  Divight  v. 
Porneroy,  17  Mass.,  303,  Parsons,  C.  J.,  regarded  the  principle 
as  fully  settled  by  the  more  recent  Chancery  decisions  in 
England,  and  that  a  few  cases  (noticed  by  Sugden  in  his 
Vendors  and  Purchasers,  164,)  bearing  a  different  aspect 
have  been  explained  away  or  over-ruled  by  subsequent  deci- 
sions (26  L  T.  R,  90). 

The  policy  of  the  statute,  says  Taylor,  (folio  835)  is  to 
prevent  fraud  and  perjury  by  taking  all  the  enumerated 
transactions  out  of  the  reach  of  any  verbal  testimony.  Still, 
though  parol  evidence  cannot  be  received  to  alter  the  terms 
of  the  -written  contract,  or  to  supply  an}-  omissions,  such 
evidence  may  be  admitted  to  show  the  situation  of  the  parties 
at  the  time  the  contract  was  made,  or  to  identify  any  plans 
or  other  documents  referred  to  in  the  contract,  as  also  to 
explain  the  language  employed,  or  even,  as  it  seems,  to  fix 
the  date  at  which  it  was  committed  to  writing. 
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I  have  already  said  that  the  same  rules  of  construction 
apply  to  the  4th  and  17th  sections  of  the  English  statute.  I 
refer,  therefor©,  to  sonic  of  the  cases  in  the  l7th,  that  is  on 
our  fourth  section,  as  to  the  sale  of  goods.  In  Newell  v. 
Radford,  supra  ,  the  defendant  refused  to  deliver  flour  on 
a  ijiemoranduni  signed  by  his  agent  in  these  words  entered  in 
one  of  the  plaintiff's  books:  "  Mr.  Netoell,  32  sacks  colasses 
at  39/,  280 ihs.,  to  wait  orders,  John  Willianis*'  This  was 
held  binding  on  the  defendant,  though  it  was  impossible  to 
tell  from  the  memorandum  which  of  the  parties  was  the  bu}  er 
and  which  the  seller,  Byles,  S, — Here  there  is  more  than  the 
memorandum,  for  there  is  evidence  that  the  plaintiff  was  a 
baker  who  would  require  flour,  and  the  defendant  a  person 
who  was  in  the  habit  of  selling  it.  Boxr'dl,  C.  J. — The  sur- 
rounding circumstances  are  always  admissible  to  explain 
any  ambiguitj'  (I  presume  the  Chief  Justice  meant  any 
latent  ambiguity)  in  the  written  contract.  In  Spicer  v. 
Cooper,  1  Q.  B.,  424,  (which  turned  upon  the  meaning  of 
words  as  used  in  the  trade)  parol  evidence  was  admitted  to 
show  that  £5  mentioned  in  the*  memorandum  meant  £5  per 
cwt  And  in  McDonald  v.  Longhottom,'  1  EU.  &  Ell.,  977,  it 
was  admitted  to  show  show  that  "your  wool"  included  wool 
bought  of  other  farmei*s  besides  that  which  came  from  the 
plaintiff"s  own  sheep.  Now  as  to  the  4th  section  of  the 
English  statute.  The  latest  case  I  have  found  is  that  of 
Horsey  v.  Ginham,  L.  R.,  5  C.  P.,  9,  decided  in  1869,  which 
was  an  action  of  damages.  The  plaintiff  being  desirous  of 
obtaining  a  transfer  of  the  lease  of  a  public  house  from 
defendant,  who  was  a  public  house  broker,  two  memoranda 
passed  between  them,  in  the  second  of  which  defendant  said : 
*'  Mr.  H.  (the  plaintiff")  now  informs  me  he  is  in  possession  of 
£00  cash,  and  such  being  the  case,  I  hereby  agree  to  get  the 
lease  and  everything  for  such  sum  of  £60  cash."  The 
defendant  acted  as  broker  and  had  no  interest  in  the  public 
house  himself.  One  of  the  questions  was,  whether  the 
agreement  was  sufficiently  definite  to  constitute  a  good 
memorandum  in  writing,  and  it  was  held  that  it  was, — that 
the  meaning  of  the  word  "  everything"  might  be  explained bj*" 
the  first  memorandum  in  writing,  and  that  parol  evidence  was 
admissible  to  show  what  the  lease  was  to  which  the  second 
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niemoranrlum  referred.  Bovill,  C.  J. — "  It  is  always  allowable 
to  show  what  is  the  matter  respecting  which  the  contract  is 
niade,  and  a  contract  for  the  sale  of  Blackacre  is  indefinite 
till  it  is  shown  what  Blackacre  is.  Then  it  is  said  that  the 
word  "  everything"  is  too  indefinite ;  but  it  will  be  rendered 
definite  »o  soon  as  it  is  known  what  the  parties  are  contracting 
about;  and  here  that  is  to  be  found  in  writing  in  the  first 
memorandum  of  the  10th  of  March."  So  in  the  case  of  Sari 
V,  Bourdillcm,  1  C.  B.,  N.  S.,  182,  Cresswell,  J.,  said:  "The 
question  of  identity  (meaning  identity  of  parcels)  in  an  agree- 
ment under  the  4th  section  of  the  act  may  be  left  to  parol 
evidence." 

It  will  now  be  perceived  on  how  naiTow  a  point  this  case 
in  my  opinion  turns.  The  decisions  upon  it  are  few.  I  have 
cited  two  of  the  most  recent.  Let  us  now  look  to  the  earlier 
ones.  In  Og'doie  v.  FoLjamhe,  3  Mer.,  53,  in  1817,  the 
defendant's  letter  spoke  of  the  house  as  "  J/r.  0gilvie*8  house," 
and  the  Master  of  the  Rolls  said  that  parol  evidence  has 
always  been  admitted  in  such  a  case  to  show  what  house  and 
to  what  premises  the  treaty  related.  In  Owen  v.  Thomas, 
3  My].  &,  Keene,  353,  in  1834,  the  house  was  mentioned  as  ^ 
"  the  house,  etc.,  in  Newport  The  money  to  be  paid  soon  as 
the  deeds  can  be  had  from  Mr,  Deere!*  On  whiqh  the  Master 
of  the  Rolls  observed  :  "  It  is  true  that  the  agreement  must  be 
certain  in  its  terms  but  id  certwm  eat  quod  ceHwra  reddi 
potest  It  appears  upon  the  face  of  the  agreement  that  the 
house  referred  to  is  the  house  of  which  the  deeds  were  in 
the  possession  of  J/?\  Deere,  and  the  house  might  easily  be 
ascertained  before  the  Master."  On  this  case  Sugden's 
Vendors  and  Purchasers,  14th  ed.,  135,  remarks  that  if  the 
property  be  not  identified,  but  is  capable  of  being  so  by  the 
reference  in  the  agreement  or  letter,  that  is  sufficient.  In 
Bleakly  v.  Smith,  11  Sim.,  150,  in  1840,  Bridges,  the  defend- 
ants testator,  drew  up  the  following  memorandum  in  his  own 
handwriting:  "  Jidy  26,  1839.  John  Bleakly  agrees  with 
/.  R.  Bridges  to  take  the  property  in  Cable  Street  for  the  net 
sum  of  £248  10  0."  The  bill  was  filed  against  Bridges' 
executor  and  his  infant  heir  for  a  specific  performance  of  the 
agreement,  and  the  main  question  was  whether  it  was  binding 
on  them,  Bridges  not  having  written  his  name  either  at  the 
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foot  of  the  agreement  or  in  any  other  part  of  it ;  but  being  all  ^ 
in  his  own  hand,  the  Court  held'  that  it  was;  and  as  to  the 
premises,  it  is  said,  and  therefore  must  have  been  shown  by 
extrinsic  evidence,  that  Bridges  had  no  property  in  Cable 
Street,  except  an  undivided  moiety  of  five  freehold  houses  of 
which  he  was  seized,  and  a  conveyance  of  the  moiety  to  the 
plaintiff  was  decreed. 

On  the  authority  of  this  case,  had  the  memorandum  in  the 
case  under  consideration  contained  the  words  "  at  or  near 
Dartmouth"  and  it  had  been  alleged  in  the  writ  or  proved  in 
the  hearing  that  the  defendant  was  seized  of  ten  acres  in 
Dartmouth,  and  of  no  other  property  of  the  same  extent 
adjoining  the  Han.  Judge  Johnstone  8,  I  am  of  opinion  that 
the  plaintiflf  would  have  been  entitled  to  a  specific  perform- 
ance. But  on  the  best  consideration  I  can  give  to  this  case, — 
and  I  have  bestowed  upon  it  more  than  ordinary  pains — I  do 
not  think  that  so  vague  a  description,  unassisted  by  any 
other  document  or  reference,  is  enough  to  satisfy  the  statute 
and  to  entitle  the  plaintiff  to  a  deed.  In  2  White  &  Txidor's 
Equity  Cases,  American  edition,  558,  it  is  .said :  "  If  a  contract 
he  vague  and  uncertain,  a  Court  of  Equity  will  not  exercise 
its  extraordinary  jurisdiction,  but  will  leave  the  party  to  his 
legal  remedy.  In  Reid's  Heirs  v.  Homhuck,  4  J.  J.  Marsh,  377, 
it  was  ruled  that  specific  performance  of  a  contract  will  not 
be  enforced  unless  parties  have  described  and  identified  the 
particular  tract,  or  unless  the  contract  furnishes  the  means  of 
identifying  with  certainty  the  land  to  be  conveyed.  Other 
Amei^an  cases  on  the  doctrine  will  be  found  in  2  Sumner, 
278  ;  14  Peters,  77  ;  13  Johns,  297. 

I  am  of  opinion,  therefore,  that  the  bill  should  be  dismissed, 
but  it  is  plainly  not  a  case  for  costs,  and  on  that  point  I  shall 
follow  the  example  of  the  Master  of  the  Rolls  in  12  Ves,,  473, 
and  of  the  Equity  Judge  in  Hunter  v.  Handley,  and  leave 
each  party  to  bear  his  own. 
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ToK  Association  of  which  defendant  was  a  member  issued  a  policy  Insuring  plaintifTs  yessel 
against  total  lose  for  the  period  of  one  year.  The  vessel,  while  on  a  voyage  from  St.  Domingo 
to  Boston,  encountered  a  violent  storm,  in  oon9equence  of  which  she  was  obliged  to  run  for 
fiermaoa,  where  she  arrived  in  a  bsdly  damaged  and  leaky  condition.  A  survey  was  held  on 
Febrtury  26th  and  again  on  March  10th,  to  ascertain  the  extent  of  damage,  but  in  the 
interim,  on  the  6th  March,  the  master  wrote  the  plaintiff  informing  him  that  the  expense  of 
repairing  at  Bermuda  would  be  more  than  the  vessel  had  cost  or  was  worth,  and  stating  that 
be  would  abandon  her  to  the  underwriters  and  sell  her  for  the  benefit  of  all  concerned.  The 
sale  was  held  on  the  13th  March  and  the  result  communicated  to  the  plaintiff  by  letter  dated 
the  15th.  The  plaintiff  testified  that  the  contents  of  the  first  letter  were  communicated  to  the 
underwriters,  and  a  verbal  notice  of  abandonment  given,  and  a  claim  for  a  total  loss  made,  but 
the  evidence  on  these  points  was  uncontradictory.  The  Jury  found  a  verdict  for  plaintiff 
and  a  rule  was  taken  to  set  it  aside. 

Heldy  per  Sir  W.  Youxo,  C.  J.,  That  the  oral  abandonment  by  plaintiff,  coupled  with  the 
exhibition  of  the  masteVs  letter  of  the  6th  March,  and  his  claim  for  a  total  loss  was  enough 
to  satisfy  the  law.  Also,  that  the  notice  was  in  time,  even  though  the  sale  on  the  15th  March 
reduced  it  to  a  matter  of  form  and  gave  the  underwrites  no  option  and  no  opportunity  to 
repair. 

Per  JoHSSTOiTB,  E.  J.,  The  time  at  which  the  notice  of  abandonment  was  given  vras 
essential  to  plaintiff's  right  to  recover,  and  it  apppearing  that  the  sale  was  made  before  the 
abandonment,  or,  at  least,  that  it  was  doubtful,  there  must  be  a  new  trial. 

If  the  sale  were  made  before  notice  of  abandonment  to  the  imderwriters,  the  sale  would 
be  the  act  of  the  agent  of  the  owners,  and  inasmuch  as  it  would  deprive  the  underwriters  of  the 
option  of  repairing  the  vessel  or  otherwise  dealing  with  her,  the  abandonment  would  be 
ineffectual. 

The  cost  of  repairing  the  vessel  taken  in  connection  with  her  value  when  repaired,  would 
have  Justified  abandonment,  but  the  vessel  being  in  a  place  of  safety,  and  there  being  regular 
opportunities  foe  communicating  with  the  owners  and  imden^'riters,  the  sale  in  the  absence  of 
sudi  communicatioQ  was  illegal. 

Per  WxLKiMS,  J.,  The  case  being  one  of  constructive  total  loss,  and  no  circumstance  being 
proved  to  take  it  out  of  the  established  rule  of  law,  due  notice  of  abandonment  to  the  under- 
writers was  an  essential  condition  to  the  'plaint  ff's  right  to  recover.  Notice  being  essential 
the  onus  of  establishing  it  was  on  the  plaintiff.  The  notice  contained  in  the  master's  letter  of 
March  6th,  supposing  it  to  have  1}een  communicated  to  the  underwriters,  was  ineffectual  as  it 
gaTO  them  no  opportunit}'  of  electing  to  repair  the  vessel.  Urgent  necessity  alone,  the  exist- 
eaoe  of  ahlch  was  negatived,  could  have  made  the  sale  lawfiiL 
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Sir  W.  Young,  C.  J.,  now,  (Julj  1st,  1872,)  delivered 
judgment  as  follows  : — 

This  is  an  action  on  two  policies  of  insurance  on  the 
brigantine  Ida  (7.,  one  on  the  vessel  for  a  year  against  total 
loss,  dated  25th  November,  1868  ;  the  other  on  freight  by  that 
vessel,  dated  3rd  Fehrmiry,  18G9.  The  plaintiff  was  registered 
owner;  the  master  in  point  of  fact  owning  one-eighth,  and 
plaintiff's  son  Sarri\iel  R.  two-eighths.  The  defendant  is 
president  of  the  association  at  Livet'pool  by  whom  the  two 
policies  were  granted,  and  the  plaintiff  is  one  of  the  directors. 
The  cause  was  tried  before  my  brother  Wilkin$,  at  Liverpool, 
in  June,  1871,  and  the  jury  having  answered  four  questions 
submitted  to  them  by  the  learned  Judge,  found  a  verdict  for 
the  plaintiff  on  the  ship  for  the  full  amount,  less  defendant's 
proportion  of  an  average  statement  which  was  in  proof.  On 
the  freight  policy  they  found  for  the  defendant,  and  cross 
rules  were  granted,  which  were  argued  before  us  at  the  last 
term. 

The  evidence  at  the  trial  consisted  of  a  commission 
executed  at  Bermuda  where  the  ship  was  sold,  of  the  captain's 
deposition  taken  de  bene  ease,  and  of  the  oral  examinations  of 
plaintiff  and  defendant,  and  of  several  other  witnesses.  I 
shall  not  go  into  it  in  detail  but  content  myself  with  a  refer- 
ence to  the  leading  facts.  The  ship  being  in  good  condition, 
covered  by  two  policies,  one  of  the  defendants,  the  other  from 
a  Halifccx  office,  and  each  of  $3000,  sailed  from  8t  Domingo, 
(ith  February,  18C9,  bound  for  Boston  with  a  cargo  of  log- 
wood, lignum vitae,  honey  and  sugar.  On  the  13th  she 
encountered  a  violent  storm,  shifted  her  deckload,  lost  many 
of  her  spars,  and  sprung  a  leak  which  forced  her  to  run  for 
Bermuda,  where  she  arrived  in  a  crippled  condition  about  the 
24th  or  26th.  On  the  26th  a  survey  was  held  by  competent 
parties  who,  on  a  careful  exami  nation  of  the  vessel,  recom- 
mended the  cargo's  being  discharged  for  the  purpose  of 
making  further  examination,  and  prosecuting  repairs.  On 
the  6th  March  the  master  addressed  a  letter  to  the  plaintiff, 
stating,  strangely  enough,  and  twice  repeating  it,  that  he  had 
arrived  on  the  18th,  that  a  survey  had  been  held,  that  on 
further  examination  it  was  thought  best  to  unship  the  cargo 
and  get  it  to  its  port  of  destination  as  soon  as  possible,  that 
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lie  had  chartei:ed  the  brig  Sarah  Ann,  of  Bermxtda,  to  take 
the  cargo  forward,  that  the  expenses  of  repairing  the  Ida  G, 
there  would  be  about  $6000,  which  is  more  than  she  cost  or  is 
worth.  He  adds  :  "  I  shall  abandon  her  to  the  underwriters 
and  sell  her  for  the  benefit  of  all  concerned."  "  Next  mail  I 
will  send  protest  and  all  papers  appertaining  to  the  brigantine 
Ida  C"  "This  is  the  only  course  I  can  follow.  To  think  of 
fitting  her  out  here  is  out  of  the  question,  not  only  for  the 
great  expense  but  the  time  lost.  To  fit  her  out  I  should  be 
here  three  months."  On  the  10th  March  the  surveyors  again 
visited  the  vessel,  the  cargo  being  nearly  out.  They  found 
the  butts  and  seams  very  slack  and  open  from  the  straining 
of  the  vessel,  and  recommended  the  bottom  being  stripped, 
caulked  and  sheathed.  The  surveyors  made  but  one  report 
without  date.  It  was  of  course  after  the  10th  March,  and  as 
will  be  seen,  does  not  authorize  or  recommend  the  sale  which 
the  master  had  previously  decided  on  and  had  already  adver- 
tized. On  the  same  day  the  three  surveyors  sign  an  estimate 
of  the  probable  expense  of  repairing  and  refitting  the  brigan- 
tine, giving  the  particulars,  and  amounting  in  all  to  £12G4stg. 
The  sale  was  hold  qn  the  13th  March  and  produced  about 
£250,  and  the  evidence  under  the  commission  shows  that  it 
was  well  attended  and  was  a  fair  and  bona  fide  sale.  The 
witnesses  under  the  commission,  who  are  shown  to  be  respect- 
able men,  concur  in  thinking  that  the  master  exercised  a 
sound  discretion  in  refusing  to  repair  and  in  selling  the  ship, 
and  three  of  them  sign  a  certificate  to  that  efi'ect,  and  that 
the  estimate  of  the  expenses  was  not  exaggerated.  The 
purchaser  of  the  vessel  was  examined  as  a  witness,  and  stated 
that  he  repaired  her  temporarily  at  a  cost  of  £749  stg.,  and 
having  sold  her  for  a  sum  less  than  the  estimate  she  was  sent 
to  sea.  On  the  1 5th  March  the  master  addressed  a  second 
letter  to  the  plaintiff  with  his  protest,  stating  the  fact  and  the 
results  of  the  sale,  that  he  had  paid  ofi^  most  of  his  crew,  and 
would  sail  next  day  in  the  Sarah  Ann  for  Boston,  He  adds: 
"  It  is  a  bad  business,  but  could  not  be  helped."  These  two 
letters  were  admitted  by  the  Judge  as  illustrative  of  plaintiff*'s 
statements  to  the  directors.  The  first  of  them  was  sent  by 
one  of  Her  Majesty's  ships,  the  second  by  mail.  It  does  not 
appear  when  they  were  received.    The  master,  in  his  evidence, 
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says  if  the  vessel  had  been  his  own  he  would  have  sold  her 
as  he  did.  He  sold  her  with  the  approval  of  his  agent  and  alt 
concerned,  because  she  was  not  worth  the  amount  it  would 
have  cost  to  repair  her.  He  did  not  know  that  the  vessel  and 
freight  were  insured  for  more  than  $3000,  though  he  had 
recommended  a  further  insurance,  and  appears  to  have  acted 
bona  fide  and  with  due  diligence.  On  receiving  the  letter  of 
6th  March  plaintiff  verbally  communicated  to  the  companies 
what  Capt.  Hines  had  written.  He  communicated  it  to  the 
broker  and  the  directors.  He  received  the  second  letter  and 
protest.  The  directors  never  asked  him  for  any  proof.  He 
informed  them  verbally  he  had  abandoned.  The  directors 
said  they  did  not  consider  it  a  total  loss.  On  his  cross- 
examination  he  said :  "  I  think  the  first  day  the  directors  met 
after  I  heard  from  Hines  I  communicated. .  They  met  Tues- 
days and  Fridays.  I  think  the  interval  was  about  two  days. 
I  am  certain  I  read  contents  of  letter.  Notice  was  given  ta 
the  directors  in  their  room  of  business.  I  am  not  sure  I  used 
the  word  *  abandoned.'  I  told  the  directors  I  had  proceeds  of 
sale,  and  that  the  vessel  had  been  sold  for  all  concerned."  On 
the  part  of  the  defendants  the  broker  said:  "The  plaintiff 
did  not  abandon  in  any  way  to  me.  He  never  read  either  of 
the  letters  to  me  or  made  me  know  the  contents.  All  he 
said  was  that  the  vessel  was  lost.  When  a  verbal  notice  of 
abandonment  is  given  I  enter  it  in  the  company's  book.  The 
book  contains  no  entry  of  any  notice  of  abandonment  in  this 
case.  I  wrote  a  letter  for  the  directors  to  Yeoman,  on  the  16th 
A'pril  for  his  opinion  whether  the  loss  was  a  total  loss  or  not. 
Of  course  plaintiff  before  this  had  claimed  for  a  total  loss,  I 
don't  recollect  all  that  plaintiff  told  me.  He  may  have  told 
me  the  contents  of  the  letter,  or  that  the  vessel  was  aban- 
doned. I  have  no  doubt  the  plaintiff  communicated  the  fact 
of  the  loss  as  soon  as  he  received  it. 

The  defendant,  Tupper  and  Rees,  three  of  the  directors,  all 
testify  that  no  notice  of  the  abandonment  was  ever  given  to 
their  knowledge.  They  knew  the  plaintiff  claimed  for  a  total 
loss,  but  none  of  them  admit  having  seen  the  captainls  letter 
*  of  6th  March.  They  knew  of  the  sale  by  the  second  letter, 
and  the  defendant  thinks  the  papers  brought  by  Hin^  were 
the  firat  received     All  of  this  evidence  was  submitted  to  the 
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jury  with  the  four  questions  I  have  referred  to.  The 
Judge  was  of  opinion  that  both  as  respected  the  vessel  and 
the  freight  the  verdict  should  be  for  the  defendant,  but  in 
respect  of  the  vessel  the  jury,  as  I  have  said,  found  for  the 
plaintiff,  and  we  have  now  to  inquire  whether  both  or  either 
of  thes3  findings  can  be  sustained.  The  policy  on  the  vessel 
is  for  one  year  against  total  loss,  ^  The  fact  was  brought  to 
our  notice  at  the  argument,  but  not  a  word  was  said  by  either 
party  as  to  the  effect  and  meaning  of  such  a  policy,  which  is 
the  more  remarkable  as  it  has  lead  to  great  diversity  of 
opinion  in  the  courts  of  the  United  States.  When  applied  to 
a  vessel  and  not  to  cargo  it  must  be  taken  to  include  all 
average  charges,  a  point  that  does  not  arise  here,  and  on 
which  little  is  to  be  found  in  the  books.  The  more  material 
question  is,  does  it  extend  to  a  constructive  or  technical  as 
well  as  to  an  absolute  total  loss  ?  Mr,  Parsons  in  the  second 
volume  of  his  work  on  Insurance,  111,  considers  this  a  very 
-difficult  question,  and  he  reviews  the  various  phrases  that 
have  been  used  in  policies,  and  the  numerous  and  conflicting 
cases  in  which  I  might  have  felt  it  my  duty  to  have  followed 
him  had  the  question  been  raised,  but  from  the  course  of  the 
argument  we  must  infer  the  acquiescence  of  the  defendant's 
counsel  in  what  appears  to  be  the  conclusion  of  the  Supreme 
Court  of  Massackvsetts,  a,nd  hold  that  a  constructiveiloss  if 
established  comes  within  the  definition  of  a  total  loss  under 
this  policy.  Mr.  Parsons,  however,  notes  that  the  words 
''*  total  loss,"  when  applied  to  cargo  or  freight,^  mean  actual 
and  not  constructive  total  loss. 

There  is  no  pretence  here  of  an  absolute  total  loss  of  the 
vessel.  She  remained  in  specie  in  a  safe  harbour,  capable  of 
repair  as  the  event  showed,  of  a  repair  costing  as  alleged  more 
than  she  was  worth  when  repaired,  and  justifying  her  .sale  as 
the  most  prudent  step  which  the  owner  if  nonsuited  could 
have  taken.  But  still  it  must  be  conceded  that  the  case  differs 
widely  from  that  of  a  ship  stranded  on  a  rock  and  liable  at 
any  moment  to  be  dashed  to  pieces  or  reduced  to  a  mere 
wreck, — a  mere  congeries  of  planks,  without  the  form  or  sub- 
stance of  a  ship.  Had  the  sale  been  questioned  by  the  regis- 
tered or  other  owners  it  would  have  been  very  difficult  for 
the  master  to  have  vindicated  such  a  itale,  or  for  the  purchaser 
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to  have  maintained  his  title.  The  master  puts  it  solely  upon 
the  ground  of  the  heavy  expense  and  the  delay  incident  to 
repairs,  and  he  professes  his  purpose  to  abandon  to  the  under- 
writers upon  that  ground  alone.  Two  questions  therefore 
arise;  First,  did  the  facts  warrant  such  an  abandonment  and 
sale?  and,  secondly,  was  an  abandonment  in  point  of  fact 
made,  or,  if  made,  was  it  in  time  ?  On  the  first  point  the 
plaintiff's  counsel  relied  upon  the  cases  of  Irv'nig  v.  Manning, 
1  H.  L.  C,  287,  and  C  C.  B.,  391 ;  Fleming  v.  Smith,  1  H.  L.  C, 
513,  and  Moss  v.  Smith,  9  C.  B.,  94,  decided  in  1850.  In  the 
first  of  these  cases  the  rule  which,  as  Lord  Cawpheli  said,  had 
agitated  Westminster  Hall  for  the  last  thirty  years,  was  at 
last  solemnly  decided  by  the  House  of  Lords  after  consulting^ 
the  Judges.  In  delivering  their  judgment  Patterson,  J.,  said 
(6  G.  B,,  419) :  "It  is  found  that  the  vessel  during  the  voyage 
was  so  damaged  as  to  be  incompetent  to  proceed  without 
repairs,  that  the  necessary  expenditure  in  order  to  repair  her 
and  make  her  sea-worthy  would  have  amounted  to  £1(),')00, 
and  that  the  ship  would  have  been  then  worth  £9000  only^ 
which  was  her  marketable  value  then  and  at  the  time  of  the 
policy;  that  a  prudent  owner  nonsuited  would  not  have 
repaired  the  vessel,  and  that  she  was  duly  abandoned  to  the 
underwriters.  It  is  clear,"  he  says,  "that  on  the  facts  so 
found  there  was  a  total  loss,  for  a  vessel  is  totally  lost  within 
the  meaning  of  a  policy  when  it  becomes  of  no  use  or  value  as 
a  ship  to  the  owner,  and  is  as  much  so  as  if  the  ship  had  gone 
to  the  bottom^  of  the  sea,  oi-  had  been  broken  to  pieces,  and 
the  whole  or  greater  portion  of  the  fragments  had  reached  the 
shore  as  wreck,  and  the  course  has  been  in  all  modern  times 
to  consider  the  loss  as  total  where  a  prudent  owner  would  not 
have  repaired."  In  Moss  v.  Smith,  there  were  two  policies,  as 
in  the  case  in  hand,  one  upon  the  ship  and  the  other  upon 
freight.  The  declaration  alleged  an  abandonment  to  the 
underwriter  which  they  did  not  accept,  and  upon  the 
question  of  total  loss  the  jury  found  in  their  favor.  At  the 
trial  before  Wilde,  G.  J.,  His  Lordship  told  the  jury  that  if, 
upon  the  evidence  laid  before  them,  they  were  satisfied  that 
the  vessel  was  damaged  by  perils  of  the  sea  to  such  an  extent 
that  she  was. not  susceptible  of  repair  save  at  an  expense 
which  would  exceed  her  value  when  repaired,  regard  being 
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had"  to  the  facilities  for  repairs  and  for  raising  money  for  that 
pui-pose  at  Valparaiso,  and  the  tin>^  which  would  be  consumed 
thereby,  they  must  find  for  the  plaintiffs  as  for  a  total  loss  of 
the  ship.  These  instructions  are  almost  identical  with  the 
first  question -put  in  this  case  to  the  jury,  and  they  having 
found  for  the  plaintiff,  upon  sufiicient  evidence,  their  verdict 
upon  this  head  cannot  be  disturbed. 

The  difficulty  as  to  the  vessel  arises  out  of  their  second 
answer  which  we  have  now  to  consider.  It  is  clear,  I  think, 
indeed  it  was  scarcely  questioned  at  the  argument,  that  to 
convert  this  constructive  loss  into  a  total  loss  there  must  be 
an  abandonment  and  due  notice  of  it  given  to  the  under- 
writers. In  Roux  V.  Salvador,  3  Bing.,  N.  C,  206,  Lord 
Abinger  delivered  the  judgment  which  has  so  often  been 
cited  in  subsequent  cases.  "  If  the  insured,"  said  he,  "  elect  to 
treat  the  damage  to  his  ship  as  a  total  loss,  and  the  ship  or 
thing  insured,  or  a  portion  of  it,  still  exists,  and  is  vested  in 
him,  the  very  principle  of  insurance  requires  that  he  should 
make  a  cession  of  all  his  rights  to  the  recovery  of  it,  that  the 
underwriters  may  be  entitled  to  the  full  benefit  of  what  may 
be  of  any  value."  And  in  the  lecent  case  of  Potter  v.  Rankiv, 
22  L.  T.  R.,  N.  S.,  349,  Cleasly,  B.,  said :  "  Usage  has  made 
notice  of  abandonment  the  right  of  the  underwriters.  Con- 
venience also  is  in  favor  of  it;  for  if  the  notice  is  given 
the  underwriter  knows  his  position,  whereas  he  may  not 
know  for  years  whether  he  is  to  be  held  responsible  or  not. 
He  cannot  know  the  exact  extent  of  damage,  or  the  probability 
of  the  owner  repairing  in  each  particular  case,  and  the  rule 
seems  to  be  a  reasonable  and  convenient  one  that  the  owner 
should  inform  him  of  his  determination  in  the  usual  way,  viz., 
by  a  notice  of  abandonment."  This  was  an  insurance  on  freight, 
where  the  Exchequer  Chamber,  reversing  the  judgment  of  the 
Common  Pleas,  held  that  the  notice  of  abandonment  having 
been  given  as  soon  as  the  state  of  the  vessel  was  ascertained, 
it  was  sufficient  to  render  the  loss  of  both  ship  and  freight 
constructively  total;  and  Lord  ('OckbicrVy  who  concurred  in 
the  final  judgment,  took  the  distinction  between  the  abandon- 
ment of  a  shadowy  and  unsubstantial  interest  and  an  appre- 
ciable right.  "To  necessitate  a  notice  of  abandonment,"  he 
says,  "  there  must  be  an  actual  tangible  and  appreciable  right 
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or  interest  capable  of  being  transferred."     Now  on  the  Cth  of 
March,  in  this  case,  there  was  the  ship  remaining  in  specie, — 
an  actual  and  tangible  interest  which  it  was  incumbent  on  the 
plaintiffs  claiming  for  a  total  loss  to  abandon  to  the  under- 
writers and  to  give  notice  thereof.     The  jury  have  found  that 
he  gave  notice  verbally  to  the  directors  and  broker  on  the 
receipt   of    the    letter    of    6th    March.     The   point  is,  was 
this  enough  and  was  it  in  time  ?     We   must  see  also  if  the 
finding  is  sustained  by  the  evidence.     I  have  little  doubt  that 
the  jury  were  influenced  in  this  finding  by  the  fact  that  the 
defendant  is  an  underwriter  and  that  the  loss  appears  to  have 
been  bona  fide.     Still  there  is  some  evidence  to  support  it. 
The  plaintiff  it  must  be  recollected  was  dealing  with  his  co- 
directors,  and  the  same  exact  compliance  ^yith  forms  is  not  to 
be  expected  as  in  the  case  of  a  third  party,  a  stranger  to  the 
"  board."     It  is  clear  that  he  claimed  as  for  a  total  loss  from 
the  first,  and  there  was  no  conceivable  motive  for  his  con- 
cealing or  withholding  the  letter  of  6th  March,     He  saj's :  *'  I 
am  certain  I  read  contents  of  letter,  and  the  letter  contains 
these  words, '  I  shall  abandon  the  vessel  to  the  underwrite^.' " 
He  says  also :  "  I  informed  the  directors  verbally  that  I  had 
abandoned.     Notice  was  given  to  the  directors  in  their  place 
of  business.*'     And  although  he  saj's  in  his  cross-examination 
that  he  is  not  sure  that  he  used  the  word  "  abandoned,"  and  it 
is  clear  that  neither  the  directors  nor  the  broker  considered 
notice  to  have  been  given,  I  think  that  the  findings  of  the 
jury  on  the  third  and  fourth  questions  must  be  accepted  as 
facts,  and  we  must  inquire  whether  as  such  they  entitle  the 
plaintiff  to  recover.     The  cases  upon  the  form  and  manner  of 
abandonment  are  collected  in  the  note  to  Roux  v.  Salvador, 
Tudor  s  Mer.  Law,  168,  and  in  2  Parsons  o?i  Insurance,  172. 
No  especial  form  or  waiting  is  required,  but  the  word  "  aban- 
doned,"   according   to   Lord    Lllenhorough,   should    be   used, 
(I  Camp,,  541,)  although  other  phrases  which  meant  strictly 
and  precisely  the  same  thing,  and  even  the  demand  of  a  total 
loss,  have  been  sometimes  held   to  be  sufficient.     The  cases 
upon   this   point   are  conflicting,   both   in   the  English  and 
Araerican  courts,   the  rule  being  somewhat  stricter  in  the 
former,  but  looking  at  the  cases  as  a  whole,  I  am  of  opinion 
that  the  parol  abandonment  by  the  plaintiff*,  coupled  with  the 
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exhibition  of  the  captain's  letter  of  6th  March  and  the  claim 
for  a  total  loss,  was  enough  to  satisfy  the  law.  T  think,  also, 
that  it  was  in  time,  though  the  sale  on  the  loth  March 
reduced  it  to  a  mere  form,  and  gave  the  underwriters  no 
opportunity  of  repair  and  no  option.  For  my  own  part,  I 
acquiesce  in  the  doctrine  as  laid  down  by  Parsons,  vol  2, 
p.  119,  and  sustained  by  the  American  cases,  that  if  after  an 
abandonment,  but  before  the  underwriters  can  take  possession, 
the  master  sells  the  vessel,  this  act  will  be  considered  as  done 
by  him  asagent  of  the  underwriters,  and  if  the  facts  at  the 
time  of  the  abandonment  showed  the  loss  to  be  total,  that  is, 
as  I  take  it,  either  absolutely  or  constructively  total,  the  sale, 
being  bona  fide,  will  not  in  any  wise  affect  the  rights  of  the 
assured.  Bryant  v.  Com.  Ins.  Co.,  6  Pick.,  131.  I  am  of 
opinion,  therefore,  that  the  verdict  for  the  plaintiff  as  to  the 
vessel  should  be  sustained. 

I  think,  also,  that  the  verdict  for  the  defendant  as  to  the 
freight  should  be  upheld,  though  my  impression  at  the  argu- 
ment leaned  the  opposite  way.  It  was  alleged  by  the  defend- 
ant's counsel  that  the  claim  for  freight  was  abandoned  at  the 
trial,  and,  although  this  was  denied,  the  argument  was  not  as 
full  or  as  earnest  as  might  have  been  expected  if  the  claim 
for  freight  were  seriously  urged,  and  a  re-argument  might 
have  been  held  by  the  Court  to  be  advisable. 

Theie  is  no  question'  that  the  master  had  the  right  to 
tranship  the  cargo  as  in  this  case,  and  carry  it  on  to  the  port 
of  destination.  Whether  he  was  bound  to  do  so  when  he  had 
a  right  to  abandon  his  ship  is  a  different  question,  on  which 
the  authorities  are  by  no  means  agreed.  In  doing  so  he 
earned  his  freight,  but  at  a  considerable  outlay,  and  the  point 
is,  who  is  to  lose  this  outlay,  the  ship-owner,  the  freighter,  or 
the  underwriter,  and  which  underwriter,  on  goods  or  on 
freight  ?  These  are  very  complicated  and  interesting  inquiries, 
illustrated  by  many  cases  which  I  am  not  called  upon  to 
examine  with  the  same  minuteness  as  if  they  had  been  pre- 
sented to  us  in  argument.  Most  of  them  ate  to  be  found  in 
Farso7i8  on  Mainne  Insurance,  vol.  2,  pp.  154,  274,  404.  In 
the  la.st  of  these  citations  it  is  said :  "  If  the  cost  of  tranship- 
ment exceeds  the  whole  freight  (which  was  not  the  case  here) 
the  insurers  are  liable  only  for  the  freight  they  insure.     The 
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shippers  of  the  goods  are,  however,  liable  for  the  excess  (an 
idea  which  appears  never  to  have  occurred  to  the  master  of 
the  Ida  C,  nor  to  his  co-owners).  And  then  it  may  be  a 
question  whether  the  insurers  or  the  goods  are  not  liable  for 
this  loss.  It  cannot  be  said  that  the  law  on  this  point  is  con- 
clusively settled." 

In  Shijyton  v.  Thornton,  9  Ad.  &  EL,  336,  337,  decided  in 
183M,  there  is  an  able  judgment  of  Lord  Denman,  containing 
the  following  passage:  "  One  question  has  been  asked  which 
it  will  not  be  right  to  pass  over.  *  What,*  it  has  been  said,  *  in 
case  of  the  cargo  of  a  disabled  ship,  if  the  transhipment  can 
only  bo  effected  at  a  higher  than  the  original  rate  of  freight, 
which  party  is  to  stand  that  loss?'  By  the  French  ordinance 
and  the  Code  de  Commerce,  and  according  to  the  decisions  in 
Aviericay  the  ship-owner  is  entitled  to  charge  the  cargo  with 
the  increased  freight,  and  as  a  consequence  of  that  rule  it 
becomes  an  average  loss,  and  in  case  of  an  insurance  must  be 
made  good  by  the  insurers.  (He  does  not  say  whethei-  on 
goods  or  on  freight.)  No  case  of  this  sort  that  we  are  aware 
of  has  occurred  in  England,  nor  is  it  necessary  for  us  to 
express  any  opinion  on  it."  Kent,  in  his  Commentaries,  9th 
ed.,  vol.  3,  p.  438,  says  that  the  French  rule  is  to  charge  the 
extraordinary  expense  and  the  extra  freight  upon  the  insurer 
of. the  cargo,  and  that  the  AnieHcan  courts  have  followed 
that  rule,  which  is  still  undecided  in  the  English  cases.  And 
in  the  leading  case  of  Searle  v.  Scovill,  4  Johnstone's  Ch.  Reps., 
222,  Kent,  Chancellor,  said  :  "  Upon  the  decisions  (that  is  the 
American  decisions)  there  can  be  no  doubt  of  the  authority 
of  the  master,  in  a  case  of  necessity,  to  hire  another  ship  at  a 
foreign  port,  and  in  the  character  of  agent  to  charge  the  cargo 
with  the  extra  freight  of  such  renewed  voyage,  but  the  owner 
of  the  goods  is  not  responsible  for  the  old  and  new  freight 
united. 

In  the  case  of  DeCuadm  v.  Swann,  16  C.  B.,  N.  S.,  772, 
decided  in  1864,  the  case  raised  by  Lord  Denman  in  Shipton 
V.  Thornton,  is  treated  by  the  counsel  as  still  undecided,  and 
on  the  French  lule  being  cited,  iriZZiams,  J.,  observed  that  it 
was  only  a  doubtful  statement  of  the  law.  There  is  a  class  of 
cases.  Great  I,  P.  Railroad  Co.  v.  Saunders,  1  B.  &  S.,  41  ; 
Booth  V.  Gair,  15  C.  B.,  N.  S.,  291 ;  Kidston  v.  The  Empire 
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marine  Ins.  Co,,  L.  R,  1  C.  P.,  535 ;  15  L.  T.,  K  S.,  12,  in 
the  Common  Pleas,  and  Z.  R.,  2  P.  (7.,  536  ;  16  i.  T.,  A^.  S.,  119, 
in  the  Exchequer  Chamber,  especially  the  last,  on  which  the 
plaintiff  might  have  insisted,  and  perhaps  successfnlly,  that 
he  was  entitled  to  recover  the  freight  paid  on  transhipment 
under  the  suing  and  laboring  clause  in  the  policy  on  freight^ 
as  set  out  in  the  second  count  and  produced  on  the  trial  but 
not  at  the  argument.  The  last  and  most  material  of  these  cases 
differs  from  the  present  in  the  terms  of  the  policy,  in  the  form 
of  the  declaration,  which  contained  a  second  count  on  the 
suing  and  laboring  clause,  and  in  some  other  particular,  but 
is  worthy  of  note  as  the  first  judicial  decision  in  the  English 
courts  on  the  true  construction  of  the  above  clause,  and 
establishing  in  fact  a  new  rule,  without  reference,  however, 
in  either  judgment  to  the  case  of  Shipton  v.  Thornton  or  the 
American  authorities  I  have  cited. 

In  the. case  in  hand,  the  plaintiff  having  made  no  claim 
under  the  suing  and  laboring  clause,  either  at  the  trial  or 
argument,  we  could  not  give  him  the  benefit  of  it  without  a 
re-argument,  to  which,  under  the  circumstances,  we  do  not 
think  him  entitled. 

Both  rules  therefore,  as  I  think,  for  a  new  trial,  should  be 
discharged,  and  as  both  parties  have  failed  in  the  rules  they 
respectively  took,  there  should  be  no  costs  on  the  argument. 

Johnstone,  E.  J. — Thciels  no  doubt  that  the  condition 
of  the  vessel  at  Bermuda,  having  consideration  to  the  relation 
the  expense  of  repair  would  have  borne  to  the  value  of  the 
vessel  when  repaired,  justified  abandonment  by  the  owners  to 
the  underwriters,  and  I  assume  for  the  present  that  notice  of 
abandonment  was  given.  But  I  have  no  doubt  that  the 
master  acted  illegally  in  selling  before  the  sense  of  her  owners 
or  under w^rittjrs  could  be  known,  being  as  he  was  at  a  place 
where  the  vessel  was  in  perfect  safety,  and  from  where  to 
Nova  Scotia  a  regular  communication  existed. 

The  question  on  which  the  case,  in  my  mind,  turns  is  this 
whose  agent  was  the  master  when  he  made  the  unauthorized 
sale  ?  and  that  again  depends  on  the  question  whether  the 
sale  was  made  before  or  after  the  notice  of  abandonment.  A 
justifiable  abandonment  transfers  the  ship  to  the  underwriters. 
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and  the  right  to  the  sum  for  which  she  was  insured  to  the 
owners,  and  the  master  from  being  the  agent  of  the  owners 
becomes  the  agent  of  the  underwriters.  If  then  the  sale  was 
made  after  the  abandonment  it  was  made  by  the  master  as 
the  agent  of  the  underwriters,  and  gave  them  a  remedy  against 
him  for  his  wrongful  act,  and  against  the  purchaser  for 
recovery  of  the  vessel,  but  it  could  not  affect  the  original 
owners,  or  the  right  to  recover  the  debt  which  was  vested  in 
them  by  the  abandonment,  and  the  plaintiff  would  therefore 
be  entitled  to  hold  his  verdict  If,  on  the  other  hand,  the 
sale  was  made  before  the  notice  of  abandonment  to  the  under- 
writers, it  was  the  act  of  the  agent  of  the  owners,  and  inas- 
much as  it  deprived  the  underwriters  of  the  benefit  they  were 
entitled  to  under  the  abandonment,  of  repairing  the  vessel  or 
otherwise  dealing  with  her,  it  made  the  abandonment  ineffec- 
tive, and  consequently  the  ownera  were  not  entitled  to  any 
benefit  from  it.  They  continued  the  owners  of  the  vessel 
without  claim  on  the  underwritei-s,  and  therefore  the  plaintiff 
would  not  in  that  case  be  entitled  to  the  verdict,  and  a  new 
trial  must  be  had.  Now  it  seems  from  an  accurate  considera- 
tion of  the  evidence  tlmt  the  sale  was  made  before  abandon- 
ment to  the  underwriters,  or  at  the  best,  that  the  fact  is 
doubtful.  Inasmuch  as  the  fact  is  essential  to  the  plaintiff's 
case  it  is  incumbent  on  him  to  remove  the  doubt,  and  there- 
fore I  am  of  opinion  that  there  should  be  a  new  trial  to 
ascertain  the  fact.  I  think  also  that  a  new  trial  should  be 
had  for  the  fuller  examination  of  the  question  of  freight,  in 
the  light  of  the  decision  in  Kidston  v.  Empire  Marine  Ins. 
Co..  L.  R.,  1  C.  B,  535,  and  L.  R.,  2  C.  B.,  363. 

WiLKlNS,  J. — At  the  trial  of  this  cause,  which  took  place 
before  me,  I  entcitained'  a  strong  opinion,  upon  my  then 
impressions  of  general  principles,  in  favor  of  the  defendant ; 
and  subsequent  research  has  confirmed  it.  Without  occupying 
much  time  I  can  state  my  conclusions  and  the  reasons  on 
which  they  are  founded.  That  the  subject  of  the  insurance — 
the  vessel — was,  from  the  perils  insured  against,  a  constructive 
total  loss,  is  clear  from  the  first  fin^ling  of  the  jury,  which  has 
suflicient  support  in  the  evidence.  Being  a  constructive  total 
losSy  due  notice  of  abandonment  to  the  underwriter  was  an 
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essential  condition  to  the  plaintiflTs  right  to  recover,  unless 
there  be  some  proved  circumstance  in  the  case  which  would 
in  respect  of  a  necessity  for  such  notice  take  the  case  out  of 
the  now  established  rule  of  law  and  dispense  with  a  compli- 
ance with  it.  If  such  notice  was  necessary  the  burden  of 
proof  that  it  was  duly  given  is  on  the  assured.  Knight  v. 
Faith,  15  Ad  &  El,  N.  S.,  649,  a  case  which  is  cited  without 
question  in  Grainger  v.  Martin,  4  B.  &  S.,  9,  is  decisive  to 
show  that  where,  as  here,  there  has  not  been  an  actual  total 
loss,  but  a  constructive  total  loss,  the  insurers  can  only  be 
rendered  liable  for  the  sum  insured  by  a  notice  of  abandon- 
ment. In  that  case  there  was  no  notice  of  abandonment 
given  at  all,  but  the  reason  stated  for  the  legal  necessity  of 
giving  it  applies  equally  to  a  case  (which  is  this  case)  where  a 
notice  has  been  given  but  not  duly  given,  or  so  given  that  the 
assurers  could  not  derive  that  benefit  from  it  which  the  law 
contemplates  in  their  behalf  when  it  requires  it  as  a  condition 
of  a  right  to  recover  from  them  the  amount  of  the  insurance. 
Lord  Campbdl  says,  in  words  which  have  a  direct  application 
to  the  case  before  us,  "  If  the  subject  matter  insured  remains 
in  specie,  though  in  a  damaged  state,  a  notice  of  abandonment 
is  as  necessary  to  entitle  the  assured  to  make  a  claim  as  if  it 
had  actually  been  destroyed."  And  then  giving  the  rationale 
of  the  legal  requirements  his  Lordship  proceeded  thus :  "  With 
respect  to  insurance  on  a  ship  this  condition  is  imposed  by 
the  law  to  give  the  insurers  the  means  of  guarding  against 
fmud,  to  enable  them  to  repair  the  ship  if  they  should  deem 
such  a  proceeding  for  their  advantage,  and  to  secure  to  them 
all  the  advantages  to  which,  if  liable  for  a  total  loss,  they 
would  be  entitled  as  owners  of  the  ship,  from  the  time  when 
the  damage  is  sustained  to  which  the  loss  is  ascribed."  This  is 
very  precise  language,  but  Lord  Campbell  goes  further,  and 
cites  with  approbation  these  words  of  Lord  Abinger^s  masterly 
judgment  in  Roiix  v.  Salvador,  Lord  Abinger  said  :  "There 
may  be  some  peril  which  renders  the  ship  unnavigable  with- 
out any  reasonable  hope  of  repair.  In  this  and  similar  cases 
if  a  prudent  man,  not  insured,  would  decline  any  further 
expense  in  prosecuting  an  adventure  the  termination  of  which 
will  probably  never  be  successfully  accon:plished,  a  party 
insured  may  for  his  own  benefit,  as  well  as  that  of  the  undcr- 


Digiti 


zed  by  Google 


30  MORTON    V.    PATILLO. 

writer,  treat  the  case  as  one  of  a  total  loss,  and  demand  the 
sum  insured."  *  But,"  continued  Lord  Abinger,  "  if  he  elect  to 
do  this,  as  the  thing  insured  or  a  portion  of  it  still  exists  and 
is  vested  in  him,  the  very  principle  of  the  indemnity  requires 
that  ho  should  make  a  cession  of  all  his  rights  to  the  recovery  of 
it,  that  the  undeiwriter  may  be  entitled  to  all  the  benefit  of  that 
which  may  still  be  of  value,  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realizing  or  increasing  that  value." 
After  this  no  further  authority  need  be  cited  on  the  point  of 
inquiry,  but  Lord  Chancellor  Cottenham  said,  in  Stewart  v. 
Greeiiock  Marine  Insiwavce  Co.,  2  H.  L.  C,  159,  "In  all  cases 
in  which  the  subject  is  not  actually  annihilated  the  assured  is 
entitled  to  claim,  and  claiming  as  a  total  loss,  must  give  up  to 
the  underwriters  all  the  remains  of  the  property  recovered, 
together  with  all  benefit  and  advantage  belonging  and  incident 
to  it."  It  is  of  the  utmost  importance  in  this  case  to  inquire 
when,  relatively  to  the  time  of  sale  of  the  vessel,  the  notice 
was  given.  The  onihs  of  showing  it  precisely  is  on  the 
assured.  If  it  be  not  shown,  it  was,  in  effiict,  no  notice  at  all. 
When  it  was  given,  unless  we  are  to  consider  it  first  given  on 
receipt  by  plaintiff  of  Hhien  second  letter  of  the  loth  March^ 
which  accompanied  the  protest,  is  left  in  perfect  uncertainty. 
If  then  first  given  it  was  not  given  until  after  the  sale.  If 
it  was  first  given  on  receipt  of  the  captain's  first  letter  of  the 
Gth  Mardi'we  have  reason  to  believe  that  it  was  not  given 
until  after  the  sale,  for  the  plaintiff  says,  rightly  or  unrightly, 
**  in  about  ten  or  twelve  days  a  letter  mailed  at  Bermuda 
would  reach  Halifax"  That  letter,  then,  if  dispatched  on 
day  of  its  date  by  a  man-of-war,  which  the  plaintiff  says 
brought  it,  could  not  have  reached  Liverpool  before  the  IGth, 
or  two  days  after  the  sale.  "That  notice  of  abandonment 
relatively  to  the  time  of  giving  it  is  insufficient  in  law  if  it 
does  not  give  the  underwriters  an  opportunity  of  electing  to 
repair  the  ship,"  was  a  contention  of  counsel  for  the  assurers 
in  Granger  v.  Martin  in  the  Exchequer  Chamber,  reported  in 
4  -B.  <fc  iS.,  9.  That  contention  was  afiHrmed  by  the  L.  C.  Baron, 
Erie,  C.  J.,  William8y  Channel  and  Wilde,  in  giving  judgment 
in  that  case.  It  is  noticeable  that  there  the  master  sold  the 
ship  for  the  benefit  of  all  concerned,  and  the  contention  of 
defendant's  counsel   "that  the  master,  if  he    intended    to 


Digiti 


zed  by  Google 


JULY.    1872.  31 

abandon,  had  no  right  to  sell  the  ship,  which  was  lying  safely 
in  harbour,  without  the  authority  of  the  underwriters,"  was 
not  repudiated  or  questioned  by  the  Court.  But  even  if  it 
reached  Liverpool  on  the  sixth  day  after  it  was  written  it  was 
not  a  good  notice,  for  it  could  not  have  been  made  available 
by  the  insurers.  It  only  remains,  thf  n.  to  inquire  whether 
the  actual  sale  of  the  vessel  at  Bevmmhi  by  the  master  under 
the  circumstances  had  the  legal  effect  of  dispensing  with  a 
notice  of  abandonment.  In  Knight  v.  Faith  (supra),  the 
plaintiffs  counsel  took  that  very  ground,  relying  on  the  sale 
of  the  ship  by  the  master.  And  that  followed  which  in  my 
judgment  is,  in  view  of  the  facts,  and  especially  of  the  second 
special  finding  of  the  jury,  conclusive  to  show  that  the  sale 
by  the  master  in  this  case  did  not  render  a  notice  of  abandon- 
ment unnecessary.  The  following  are  Lord  CavipbeWn  words 
in  the  judgment  of  the.  Court  pronounced  by  him:  "The 
plaintiff's  counsel  then  relied  upon  the  sale  of  the  ship  by  the 
master.  Whether  notice  of  abandonment  may  be  dispensed 
with  where  there  has  lawfully  been  a  sale  by  the  master  we 
are  not  now  called  upon  to  decide.  Where  she  is  reduced  to 
a  mere  wreck  the  solution  of  this  question  may  be  clear 
enough.  Where  she  still  retains  her  character  of  a  ship  it 
may  be  attended  with  diflSculty,  but  here  we  are  of  opinion 
that  as  against  the  insurers  the  sale  is  not  shown  to  be  lawful." 
Now,  then,  we  arrive  at  a  point  of  interest,  being  about  to 
ascertain  why  that  sale  was  not  deemed  lawful  as  against  the 
insurers.  The  reasoning  of  tlie  court  in  that  case,  if  we 
apply  it  to  this,  in  connection '  with  the  second  finding,  will 
be  found  conclusive  to  show  that  the  sale  by  the  master  in 
this  case  was  not  lawful,  because  not  necessary.  The  Judge 
who  tried  this  cause  submitted  to  the  jury  this  question,  "As 
that  vessel  lay  in  the  harbour  of  St,  George's,  at  Bei^muda, 
could  she  have  been  so  secured  there  with  safety  in  regard  to 
the  interests  of  all  concerned  with  her  safety,  as  that,  leaving 
her  in  that  harbour,  a  notice  of  abandonment  could  have  been 
given  to  the  insurers  at  Live^tyool  so  that  they  could,  had  they 
thought  proper  so  to  do,  have  accepted  the  abandonment,  and 
taken  possession  of  the  vessel,  and  repaired  her  ?  The  jury 
answered  it  in  the  affirmative,  and  the  vessel  remained  in  that 
situation  of  security  at  the  moment  when  the  master  made 
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sale  of  her.  There  was  therefore  not  only  no  urgent  necessity 
for  selling  her,  but  no  necessity  at  all.  If  then  urg;ent  necessity 
alone  could  make  a  sale  by  him  lawful,  his  sale  of  this  vessel 
was  not  lawful. 

Now,  then,  let  us  consider  Lord  CampbelVa  reasons  for 
deciding  that  the  sale  by  the  master  in  the  case  before  him 
was  not  lawful.  His  Lordship  proceeded  to  say :  *'  It  must 
be  borne  in  mind  that  she  still  remained  in  the  character  of  a 
ship  capable  of  being  repaired,  if  there  had  been  the  means  of 
repairing  her  at  Santa  Cruz,  and  that  she  might  have  been 
sent  to  other  places  where  she  might  have  been  repaired, 
although  not  prudently.  Could  Mr.  Ware,  the  master,  who  is 
a  part  owner,  one  of  the  assured,  and  a  plaintiff  on  the  record, 
under  these  circumstances  sell  the  ship,  and  without  notice  of 
abandonment  render  the  insurers  liable  for  a  total  loss  ?  The 
master's  right  to  sell  arises  only  in  a  case  of  necessity,  which 
must  be  clearly  shown,  with  full  proof  that  everything  was 
done  bona  fide,  and  for  the  real  benefit  of  all  concerned.*' 
Here  his  Lordship  cited  several  cases ;  among  the  rest  Idle  v. 
The  Royal  Exchange  Assurance  Co.,  8  Taunt.,  755,  where  the 
jury  found  that  the  master  in  selling  the  ship  had  acted  fairly 
and  bona  fide  for  the  benefit  of  all  concerned,  and  that  the 
sale  was  honestly,  fairly  and  properly  conducted.  JThe  Court 
upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  held 
that  the  necessity  and  legality  of  the  sale  was  not  to  be 
inferred  from  this  finding."  His  Lordship  continued:  "In 
Robertson  v.  Clarke,  1  Bing.,  445,  where  a  sale  by  the  master 
was  upheld,  Lord  Gifford  said  :  *  This  principle  may  be  clearly 
laid  down,  that  a  sale  can  only  be  permitted  in  case  of  urgent 
necessity,  that  it  must  be  bona  jfide  for  the  benefit  of  all  con- 
cerned, and  must  be  strictly  watched.'  It  is  not  disputed  that 
the  sale  was  bona  fide,  and  it  is  clear  that  it  was  for  the 
benefit  of  all  concerned.  I  agree  that  it  is  not  sufficient  to 
show  that  it  was  bona  fide  and  for  the  benefit  of  all 
concerned,  unle&s  it  be  also  shown  that  there  was  urgent 
necessity  for  its  being  resorted  to."  It  follows  then  (these  are 
my  humble  words)  that  urgent  necessity  alone  could  make  law- 
ful as  against  the  defendant  underwriter  this  sale  at  Bemiwda 
by  Captain  Bines.  The  existence  of  such  necessity  is  abso- 
lutely negatived  by  the  fact  that  the  vessel  capable  of  being 
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repaired  (and  afterwards  repaired  in  fact)  at  the  time  of  the 
sale,  was  safely  moored  in  harbour  at  St  George's. 

As  regards  the  plaintiflTs  claim  on  the  freight  policy,  it  is 
thus  decided  in  the  Scottish  Marine  Insurance  Co.  v.  Turner, 
1  Macq.,  H.  L.  C,  334,  Fisher's  Dig,,  4727,  viz.,  that  on  a 
freight  policy  the  insurers  are  not  held  responsible  where 
freight  has  been  earned.  I  am  therefore  of  opinion  that  the 
defendant's  rule  nisi  obtained  for  setting  aside  the  verdict  for 
the  plaintiff  on  the  ship  policy  should  bo  made  absolute,  and 
that  the  plaintifTs  rule  nisi  to  set  aside  the  verdict  given  for 
the  defendant  on  the  freight  policy  should  be  discharged. 


GREEN  ET  JLL.  V.  HARE. 

A  wmnoB  for  plaintifle  was  allowed  to  leave  the  Court  on  the  tinderetandingthat  he  would 
immed lately  rotum  \t  sent  for.  The  cauae  being  called,  the  witness  was  sent  for  and  proceeded 
toward  the  Court,  but  returned  home  on  being  informed  by  some  of  the  Jurymen  in  the  pre- 
Tions  case  that  the  Court  had  adJoun)ed  for  the  day.  The  witness  not  appearing  plaintiffs 
applied  to  have  his  evidence  taken  at  a  future  day.  This  being  refused  and  the  evidence 
being  material  they  became  nonsuit.  Under  the  circumstances,  and  it  appearing  that  the  plain- 
tiffs did  all*  that  was  necessary  to  obtain  the  attendance  of  the  witness,  a  new  trial  was  granted 
on  payment  of  costs. 

DoDD,  J.,  now,  (July  1st,  1872,)  delivered  the  judgment 
of  the  Court : — 

This  was  a  rule  for  a  new  trial  upon  the  grounds  of  the 
absence  of  a  material  witness  at  the  trial  of  the  cause.  The 
cause  was  tried  during  the  last  sittings  at  HalijoM,  before  a 
Judge  without  a  jury  by  consent.  The  facts  were  as  follows  : 
One  Hadley,  a  witness  for  the  plaintiffs,  had  been  in  attend- 
ance in  Court,  and  it  being  doubtful  if  the  cause  would  be  tried 
during  the  day,  by  an  agreement  between  him  and  Foster,  the 
plaintiff's  attorney,  he  was  permitted  to  return  to  his  home 
in  the  city,  and  i£  the  cause  was  called  for  trial  during  the 
day,  he  was  to  be  sent  for,  and  in  that  case  immediately  return 
to  Court.  There  not  being  a  sufficient  number  of  jurymen 
in  attendance  for  the  trial  of  a  previous  cause,  those  in  attend- 
ance were  discharged,  and  this  cause  taken  up  by  consent,  it 
then  being  near  four  o'clock,  and  the  witness  aent  for,  who 
on  receiving  the  message  immediately  proceeded  towards  the 
3* 
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Court,  when  meeting  the  jurymen  that  had  been  discharged, 
and  they  informing  him  that  the  Court  had  been  adjourned 
for  the  day,  he  returned  to  his  own  home,  believing  it  would 
be  useless  then  going  to  the  Court.  About  this  time,  it 
appears  by  Foster's  affidavit,  the  cause  had  been  taken  up,  he 
then  supposing  his  witness  would  be  in  attendance  in  suffi- 
cient time  to  give  his  evidence  before  he  closed  his  case,  but  at 
the  close  the  witness  not  having  appeared,  and  a  nonsuit  being 
moved  for,  he  asked  for  delay  in  expectation  that  his  witness 
would  shortly  be  present,  but  not  appearing  he  then  requested 
the  Judge  to  allow  his  evidence  to  be  taken  at  a  future  time. 
This  being  refused  he  became  nonsuit.  He  further  states  in 
his  affidavit  that  the  only  point  in  his  case  that  was  not 
clearly  made  out  to  entitle  him  to  a  verdict  was  the  identity 
of  the  defendant,  and  this  as  appeared  by  the  affidavit  of 
Hadley,  he  could  have  established.  He  says  before  the  com- 
mencement of  the  suit  he  called  at  the  place  of  business  of 
the  defendant  to  request  payment  of  the  account  upon  which 
this  action  is  brought,  and  that  the  defendant  then  most 
distinctly  admitted  having  received  the  goods  charged  therein 
from  the  plaintiffs.  At  the  argument  of  the  cause  the  counsel 
for  the  defendant  contended  that  as  plaintiff  had  proceeded 
with  the  trial  of  his  cause  and  took  the  risk  of  obtaining  a 
verdict,  he  could  not  afterwards  complain  it  was  against  him 
in  consequence  of  the  absence  of  a  witness.  That  he  should 
have  applied  to  have  the  trial  put  off,  and  not  proceeded  with 
it.  I  admit  that  to  be  the  general  rule,  but  each  case  must 
depend  upon  the  particular  circumstances  of  it.  Where  a 
verdict  was  found  against  defendant,  and  a  material  witness 
arrived  next  da}'  for  him,  the  Court  refused  to  grant  a  rule 
for  a  new  trial  because  no  application  had  been  made  to  put 
off  the  trial.  Elmdie  v.  Wildman,  8  Taunt.,  236.  The 
general  rule  is  that  a  new  trial  will  not  be  granted  on  the 
ground  that  evidence  has  not  been  given.  Cooke  v.  Berry, 
1  Wils.,  98;  note  a,  Turquand  v.  Dawson,  1  C.  M.  &  R., 
710.  Where  an  application  to  put  off  the  trial  before  the 
under  sheriff  was  made  after  the  jury  was  sworn  on  the  ground 
of  the  absence  of  a  material  witness,  and  refused,  the  Court 
would  only  grant  a  new  trial  on  payment  of  costs.  Packham 
T.  Newman,  3  Dow.  P,  C,  165.     The  cases  all  adopt  the 
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general  principle,  more  or  less  with  modification  when  the 
circumstauces  justify  it.  Here  the  plaintiffs  could  have 
declined  bringing  their  cause  on  for  trial,  as  it  did  not  stand 
first  for  trial  on  the  docket,  but  as  it  was  to  be  tried  without 
A  ju^Ti  their  attorney  feeling  confident  of  the  attendance 
of  the  witness,  proceeded  with  it,  and  once  proceeding  with 
the  trial  he  could  do  no  more  than  he  did  when  he  found  his 
witness  not  present,  that  is  to  ask  the  Judge  to  receive  his 
evidence  at  a  future  time.  If  the  witness  had  not  been 
misled  by  the  information  he  received  from  some  of  the  jury 
then  coming  from  the  Court  that  it  had  been  adjourned  he 
would  have  been  present  to  give  his  evidence  in  the  cause. 
Under  those  circumstances,  and  as  it  appears  to  me  the 
plaintiffs  did  all  that  was  necessary  to  obtain  the  attendance 
of  the  witness,  I  think  the  rule  for  a  new  trial  should  be 
made  absolute,  but  upon  the  plaintiff  paying  costs. 


SMITH  V.   McEACHERN. 

I^LAiimrp  supplied  defendant  with  merchandise,  and,  &mon]?  other  things,  with  intoxicat- 
ing liquors  in  quantities  of  less  than  one  Kallon  aelivered  at  one  and  the  same  time.  Defend- 
ant on  the  other  hand  supplied  plaintiff  with  articles  which  were  placed  to  his  credit  in 
plaintilTs  books  of  account.  On  a  settlement  of  accounts  plaintiff  strucic  out  of  his  account 
all  'charges  for  liquors  supplied  as  above,  and,  with  defendant's  consent,  deducted  a  like 
amount  from  the  latter's  credits  by  wa^*  of  payment  for  the  liquor.  Defendant  having  given  a 
promissory  note  for  the  balance, 

licld^  That  the  note  so  given  whs  not  void  under  Revised  Statutes,  (3rd  Series^,  chapter 
10,  being  neither  for  nor  to  secure  intoxicating  liquors  in  any  quantity  as  forbidden  by  the 
Matute.  The  statute  being  restrivti^*^  of  the  common  law  and  of  a  penal  character  must 
receive  a  restrictive  constniction,  and  on  no  account  should  be  construed  to  mean  other  th^n 
the  plain  ordinary  meaning  the  words  would  convey. 

•McGiTLLY,  J.,  now,  (July  1st,  1872,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  brought  to  recover  the  amount  of  a 
promissory  note  made  by  defendant  to  plaintiff,  dated  the  25th 
day  of  January,  1862,  for  £45  0  7,  tried  before  Mr.  Justice 
DesBarreSf  in  June,  1871,  at  Port  Hood.  The  tjontroversy 
and  facts  were  substantially  as  follows :  Smith,  the  plaintiff, 
was  a  merchant,  and  McEachern  was  one  of  his  customers. 
The  plaintiff  kept  a  running  account  with  defendant,  supplying 
him  with  merchandize  oa  credic,  and  among  other  things  with 
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intoxicating  liquors  in  quantities  of  less  than  one  gallon 
delivered  at  one  and  the  same  time.  Defendant  on  his  part 
supplied  plaintiff  with  articles  which  plaintiff  had  placed  to 
his  credit  in  his  books  of  account,  where  he  kept  a  debit  and 
credit  account.  On  a  settlement  had  at  the  date  of  the  note^ 
plaintiff  struck  out  of  his  account  all  the  charges  for  intoxi- 
cating liquors  in  quantities  less  than  a  gallon  and  delivered  at 
one  and  the  same  time,  and  deducted  a  like  amount  from 
defendant's  credits  by  his  consent,  "  by  way  of  payment  for 
the  liquor  supplied,"  whereby  the  balance  remained  the  same 
as  if  no  deduction  had  been  made  on  either  side. 

The  facts  of  this  case  are  not  in  controversy.  The  defence 
set  up  was  the  IGth  clause  of  chapter  19  of  the  Revised 
Statidea  (.3rd  series),  which  enacts  that  no  person  shall  recover, 
or  be  allowed  to  set  off  any  charge  "  for  intoxicating  liquora 
in  any  quantity  less  than  one  gallon  delivered  at  one  and  the 
same  time,  and  all  specialties,  bills,  notes,  agreements,  or 
accounts  stated,  given  or  made  in  whole  or  in  part,  for,  or  to 
secure  any  such  charge,  shall  be  void."  "It  shall  not  be 
necessary  for  every  person  wishing  to  take  advantage  of  this 
clause  to  plead  the  same  specially,  but  advantage  may  be 
taken  thereof  at  any  stage  of  the  trial  on  motion  for  a 
nonsuit." 

Defendant's  counsel  at  the  close  of  plaintiff's  case  moved 
for  a  nonsuit,  which  the  Court  ordered.  Plaintiff  refusing  to 
become  nonsuited,  defendant  called  him  as  a  witness,  and  the 
substance  of  his  testimony  is  given  above.  The  jury  found  a 
verdict  for  defendant,  in  accordance  with  the  Judge's  charge. 
The  plaintiff  obtained  a  rule  to  set  this  verdict  aside  for  mis- 
direction and  as  against  law  and  evidence.  The  sole,  single 
point  raised  on  the  trial  and  argument  was  this, — is  this  note, 
which  is  drawn  in  the  ordinary  form  and  made  payable  by 
defendant  to  plaintiff,  void  under  the  statute?  I  am  of 
opinion  that  it  is  not.  That  the  note  as  it  exists  is  neither 
"  for"  nor  to  secure  "  intoxicating  liquors  in  any  quantity,"  as 
forbidden  by  the  statute.  Unless  the  affirmative  of  the  pro- 
position can  l3e  maintained,  there  is  no  case  made  out  on  the 
part  of  defendant  to  render  the  note  void. 

It  does  not  appear  by  the  minutes  of  the  learned  Judge 
who  tried  the  cause  of  what  the  defendant's  credits  consisted* 
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But  suppose  for  argument's  sake  that  they  were  in  part 
charges  of  a  like  kind  as  those  struck  out  of  plaintiff's 
account,  could  it  be  contended  that  the  two  parties,  plaintiff 
and  defendant,  could  not  weed  out  all  such  objectionable 
items  and  then  strike  a  balance,  and  if  so,  that  a  note  taken 
for  such  a  balance  was  void  ?     I  apprehend  not. 

It  may  be  said  that  it  is  an  ingenious  device  to  avoid  the 
operation  of  the  statute.  But  if  it  be  so,  is  it  competent  for 
defendant  now  to  complain  of  that  to  which  he  gave  his 
assent,  and  which  he  followed  up  by  giving  to  plaintiff  a  pro- 
missory note?  If  the  defendant  had  not  consented,  as  he 
confessedly  did,  for  it  is  not  contended  that  there  was  any 
duress  of  any  kind,  had  he  withheld  his  consent,  and  refused 
a  promissory  note  or  settlement,  still  plaintiff  could  certainly 
have  recovered  for  the  other  items  of  his  account.  That  was 
not  controverted  at  the  argument. 

The  cases  cited  in  favor  of  defendant's  contention  have  no 
application  to  the  state  of  facts  here.  By  defendant's  consent 
plaintiff  struck  out  every  charge,  for  liquor  in  his  account,  and 
by  the  like  consent  threw  off  an  equal  amount  of  credits. 
Neither  in  whole  or  in  part  has  this  promissory  note  now  any 
amount,  the  smallest, "  for  intoxicating  liquors  sold  or  delivered 
contrar}^  to  the  statute."  Judtcis  efitjus  ducere,  non  dare,  is 
a  wholesome  maxim.  If  it  had  been  the  desire  of  the  Legis- 
lature to  have  rendered  the  whole  of  any  account  void  where 
intoxicating  liquors  constituted  a  part,  the  language  of  the 
statute  would  have  so  declared  and  enacted.  With  every 
desire  to  control  the  liquor  traffic  and  restrain  it  within  legis- 
lative limits,  ready  and  willing  and  prepared  to  enforce  all  the 
penalties  imposed  by  the  statute  upon  those  who  controvert 
it,  I  am  unable,  nevertheless,  to  go  further  than  its  plain, 
unequivocal  language  warrants. 

The  note  in  question  as  it  at  present  exists  contains  no 
charge  for  intoxicating  liquors  forbidden  by  the  statute,  and 
is  therefore  legal  and  good.  In  a  penal  enactment  where  it  is 
sought  to  depart  from  the  ordinary  meaning  of  the  words 
used,  the  intention  of  the  Legislature  that  those  words  should 
be  understood  in  a  larger  or  more  popular  sense  must  plainly 
appear.  Stephenson  v.  Higginson,  3  H.  L.  C,  638.  The 
intention  of  the  Legislature  must  be  ascertained  from  the 
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words  of  a  statute  and  not  from  any  general  inferences  to  be 
drawn  from  the  nature  of  the  objects  dealt  with  by  the  statute. 
Fordyce  v.  Bridges^  1  H.  L.  C,  1.  The  Court  knows  nothing 
of  the  intention  of  an  act  except  from  the  words  in  which  it 
is  expressed,  applied  to  the  facts  existing  at  the  time.  Logan 
V.  Coiirtoiim  (Earl),  13  Beav.,  22.  The  language  of  a  statute 
taken  in  its  plain  ordinary  sense,  and  not  its  policy  or  sup- 
posed intention,  is  the  safer  guide  in  construing  its  enactments^ 
Philipott  V.  St  George'8  Ilosjntal,  6  H.  L.  C,  33S. 

The  common  law  rights  of  the  subject  in  respect  to  the 
enjoyment  of  his  property  are  not  to  be  touched  upon  by  a 
statute  unless  such  intention  is  shown  by  clear  words  or 
necessary  implication.  Reg,  v.  Mullow  Union,  12  Ir.  C.  L.  R., 
35 — Q.  B. ;  Fish.  Dig,,  8208.  Statutes  restrictive  of  the  com- 
mon law  receive  a  restrictive  construction.  Ash  v.  Ahdy, 
3  Swans.,  664.  Chapter  19  of  the  Revised  Statutes  is  highl}'- 
penal  in  many  of  its  clauses,  and  restrictive  of  common  law 
in  letter  and  spirit.  By  the  principles  that  obtain  and  govern 
in  the  construction  of  statutes,  this  chapter  must  in  all  its 
parts  receive  a  restrictive  construction,  and  on  no  account 
should  be  construed  to  mean  other  than  th«  plain  ordinary 
meaning  the  words  would  convev. 

For  these  reasons  I  am  of  opinion  that  the  rule  for  a  new 
trial  should  be  made  absolute. 


McNAB  u   SAWYER. 

Plaiktipf  brouf^ht  reploTih  Offafnst  defendant,  a  sheriff,  for  gtMxis  taken  on  execution,  but 
claimed  by  plaintiff  under  a  registered  bill  of  tale  from  the  party  ajirainst  whom  the  execution 
issued,  and  who  was  suffered  to  remain  in  posii»e«8ion.  Tlie  principal  question  on  the  trial  was 
.  the  bona  fldes  of  the  bill  of  sale,  and,  the  Jury  havin^r  found  for  the  plaintiff. 

Held,  notwlthstandinp:  suspicious  circumstances,  that  their  verdict  could  not  be  set  aside. 
AUo,  that  the  plaintiff  who  had  had  a  symbolic  delivery,  and  had  a  right  to  immediate  posses- 
sion, had  sufficient  possession  to  maintain  the  action. 

Sir  W.  Young,  C.  J.,  now,  (July  1st,  1872,)  delivered  the 
judgment  of  the  Court: — 

This  is  an  action  of  replevin  for  goods  taken  on  execution 
and  claimed  by  the  plaintiff*  under  a  registered  bill  of  sale 
from  McKie,  against  whom  the  execution  issued.     The  prin- 
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cipal  question  on  the  trial  was  the  bona  fides  of  the  bill  of 
sale,  and  the  jury  having  found  for  the  plaintiff  we  think  that 
notwithstanding  some  suspicious  circumstances  th«  verdict 
can  not  be  disturbed.  Part  of  the  goods  in  the  bill  of  sale 
were  delivered  to  the  plaintiff,  but  the  goods  levied  on  were 
left  in  posssession  of  McKie,  The  plaintifi'  had  a  right  at  any 
moment  to  take  them  out  of  his  possession.  There  was  a 
symbolic  delivery  of  all  the  goods  to  the  plaintiff  a  few  days 
after  the  bill  of  sale  was  executed,  and  his  absolute  right  to 
the  possession  of  the  whole  was  acknowledged.  Under  these 
circumstances  it  was  urged  that  replevin  would  not  lie.  It 
was  admitted  on  the  authority  of  Ring  v.  Brennan,  James 
Reps.,  20,  that  a  third  party  whose  goods  were  taken  on 
execution  could  maintain  replevin  against  the  sheriff  or  other 
officer,  but  here  it  was  said  that  McKie  was  in  possession  and 
not  the  plaintiff,  and  that  a  possessory  right  without  posses- 
sion was  not  enough.  I  accede  to  that  proposition,  but  am  of 
opinion  that  the  possession  of  McKie  was  the  possession  of 
the  plaintifi*,  for  which  the  case  of  White  v.  Morris,  11  C.  B., 
1028,  34,  is  an  authority.  The  vendee  under  a  bill  of  sale 
was  held  in  that  case  to  have  sufficient  possession  to  maintain 
trespass,  and  if  so  he  can  avail  himself  of  the  more  complete 
and  effective  remedy  afforded  by  replevin.  Another  difficulty 
arose  upon  the  trial  in  the  discovery  then  made,  that  part  of 
the  goods  in  the  writ  of  replevin  were  not  in  the  bill  of  sale. 
These  the  plaintifTs  counsel  disclaimed,  and  they  are  probably 
of  trifling  value.  It  was  uncertain,  too,  what  goods  had  been 
actually  levied,  on,  and  we  think  it  the  better  course  to  refer 
these  matters  to  a  master,  should  the  parties  think  them 
worth  the  trouble  and  cost  of  inquiry.  The  defendant  is 
entitled  to  judgment  on  the  record  for  any  goods  levied  on 
and  not  included  in  the  bill  of  sale,  and  we  have  framed  a 
rule  securing  him  that  right. 
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FROST   V.   BRENNAN. 

Wherv  a  promissoiy  note  is  defective  fen*  wanb  of  a  stamp  the  plaintiff  may  recover  the 
amount  of  the  consideration  on  a  count  for  account  stated,  notwitlistandinff  that  the  con- 
sideration of  the  note  is  for  an  interest  in  land. 

DoDD,  J.,  now,  (July  1st.,  1872,)  delivered  the  judgment 
of  the  Court : — 

This  cause  was  tried  before  Mr.  Justice  WilkinSy  at  Hali' 
fax,  at  the  sittincrs  of  the  Supreme  Court  in  October  terra. 
1871,  when  a  verdict  was  found  for  the  defendant.  A  rule 
nisi  was  granted  for  a  new  trial,  and  the  cause  was  argued 
during  the  present  term.  The  action  was  on  a  promissory 
note,  and  on  an  account  stated.  The  particulars  of  plaintiff's 
claim  are  as  follows  : 

1870. 

July  22-25.     To  amount  of  note , $400  00 

Drawn  January  22nd,  due  this  date,  Oct. 

8th,  interest  to  date 17  50 


$417  50 
The  plaintiff"  seeks  to  recover  the  above  amount  upon  an 
account  stated. 

The  defendant  pleaded  to  the  first  count  on  the  note,  that 
.  he  never  made  the  note,  and  to  the  account  stated  that  he 
.never  was  indebted.  Thei^e  are  several  other  pleas,  but  upon 
the  issues  raised  by  the  two  I  have  mentioned,  the  cause  was 
argued.  Upon  the  issue  on  the  note  an  important  question 
arose,  at  the  trial  and  also  at  the  argument,  as  to  the  right  of 
the  defendant  to  offer  as  a  defence,  that  the  note,  when  made, 
was  not  stamped  or  insufficiently  stamped,  the  plaintiff*  con- 
tending that  the  want  of  stamps  could  be  taken  advantage  of 
only  by  plea  denying  that  the  note  was  stamped,  while  the 
defendant  rested  upon  English  cases  to  prove  that  under  his 
plea,  that  he  never  made  the  note,  he  could  show  the  want  of 
stamps.  In  this  case  it  becomes  unnecessary  to  decide  the 
question,  as  we  are  of  opinion  that  the  plaintiff"  is  entitled  to 
recover  for  his  particulars  on  the  account  stated.  It  will 
only  be  necessary  to  refer  to  one  or  two  cases  to  show  that  if 
the  note  is  defective  for  the  want  of  a  stamp,  a  plaintiff  can 
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recover  the  consideration  of  the  note  upon  his  account  stated. 
When  the  note  has  not  the  proper  stamp  so  that  it  can  be 
given  in  evidence,  the  plaintitt  may  go  into  the  evidence  of 
the  debt  for  which  it  is  given  ;  Wilson  v.  Kennedy,  1  Esp., 
245  ;  Brmvn  v.  Waits,  1  Taunt.,  353 ;  where  the  particulars 
of  plaintiff's  demand  was  a  promissory  note  only,  on  its  being 
produced  in  evidence  it  was  improperly  stamped  and  could 
not  be  given  in  evidence,  though  the  party  could  be  allowed 
to  give  the  consideration  in  evidence,  he  shall  be  precluded 
by  his  particulars.  Lord  Kenyon  said  when  an  instrument 
produced  in  evidence  has  been  found  to  be  improperly  stamped, 
I  have  admitted  evidence  of  the  consideration,  and  I  should 
do  so  here  if  the  plaintift  had  not  precluded  himself  by  his 
pai*ticulars ;  Wade  v.  Beasley,  4  Esp.,  7,  and  in  Hedley  v. 
Bainbridge,  3  Q.  B.,  31 G  ;  a  declaration  on  a  promissory  note 
with  a  count  on  account  stated.  The  Court  held  the  particu- 
lars were  insufficient  to  enable  the  part}*^  to  give  evidence  of 
the  account  stated,  the  note  being  invalid.  In  the  present 
case  the  same  difficulty  does  not  arise  that  did  in  Hedley  v. 
Bainbridge.  There  the  particulars  did  not  refer  to  the 
consideration  of  the  note  so  as  to  recover  under  the  account 
stated.  Not  so  in  this  case.  The  particulars  not  only  claim 
the  amount  of  the  note,  but  also  the  consideration  of  it,  under 
the  account  stated.  The  evidence  of  If  ash  and  also  that  of  plain- 
tiff prove  w^hat  the  consideration  was.  The  plaintiff,  having 
purchased  real  estate  in  the  City  of  Halifax^  agreed  through 
Nash  to  transfer  the  purchase  to  the  defendant  for  the  sum 
of  four  hundred  dollars  in  advance  of  his  purchase,  and  the 
surrender  of  the  property  to  defendant.  Upon  the  part  of 
the  plaintiff  the  agreement  was  performed.  The  subsequent 
admissions  of  the  defendant  by  letters  and  otherwise  admitted 
the  $400  to  be  due  on  the  transaction,  and  for  which  the 
note  in  suit  was  given  to  plaintiff.  An  absolute  acknow- 
ledgment by  the  defendant  of  the  plaintiff"s  claim  can  be 
recovered  under  the  account  stated,  so  an  oral  admission  of  a 
debt  for  goods  sold  is  evidence  of  an  account  stated,  though 
the  agreement  for  the  sale  was  in  writing,  NeivhaU  v.  Holt, 
6  M.  &  W.,  662.  When  the  contract  was  not  in  writing,  as 
required  by  the  Statute  of  Frauds,  the  plaintiff  may  some- 
times recover  on   account  stated,  as  by   proving  after  the 
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defendant  had  been  let  into  posses.sion  of  a  farm  by  the  plain- 
tiff under  a  parol  agreement  to  give  £100  for  it,  he  acknow- 
ledged that  he  owed  and  promised  to  pay  the  plaintifi  that 
sum.  Cocking  v.  ^Yard,  1  C.  B.,  cS58.  So  where  plaintiff  and 
defendant  met  and  went  through  their  cross  accounts,  and 
ascertained  that  the  plaintiff  owed  to  the  defendant  £111,  and 
the  defendant  to  plaintiff  £()7,  leaving  a  balance  of  £44  in 
defendant's  favor,  and  it  was  then  verbally  agreed  between 
them  that  the  defendant  should  purchase  of  the  plaintiff  his 
interest  in  some  land  for  £70,  and  ultimately  that  the  balance 
in  the  plaintiffs  favor  should  be  taken  at  £22,  the  defendant 
having  obtained  possession  of  the  land  accordingly,  it  was 
held  the  plaintiff  could  recover  the  agreed  balance  on  an 
account  stated.  Laycooch  v.  Pickles,  4  B.  &  S.,  497.  These 
last  cases  cover  that  under  consideration,  and  show  notwith- 
standing the  consideration  of  the  note  is  for  an  interest  in 
land,  the  defendant  having  admitted  the  debt  and  promised 
to  pay  it,  the  plaintiff  is  now  enabled  to  recover  it  under  the 
count  on  account  stated.  The  rule  for  a  new  trial  must, 
therefore,  be  made  absolute  with  costs. 


MANNING    V.    BOWMAN. 

M.  BRoniEiis,  prior  to  inakinfir  an  assi;ninient  und«r  the  Inaolvent  Act,  trantferreJ  certain 
policies  of  insurance  to  the  plaintiff  to  whom  tliey  were  larRcly  Indebted  for  advances.  The 
asdi/nee  having^  claimed  the  inauninco,  the  insurers  applied  for  and  obtained  an  interpleader. 

Ueldf  That  thougrh  policies  are  usually  assi/ned  in  writing,  a  mere  verbal  aasigTiment 
with  delivery  g^vee  the  assifpiee  an  equiuble  rijfht  in  the  pTx>ceed8. 

Also,  That  in  cases  of  interplejider  a  Court  of  law  may  consider  the  equitable  rights  of  the 
parties. 

Ritchie,  E.  J.,  now,  (July  IGth,  1872,)  delivered  the  judg. 
ment  of  the  Court : — 

It  appfears  from  the  evidence  in  this  cause  that  Manning 
Brothers  who  were  doing  business  in  this  Province,  became 
largely  indebted  to  Thomas  Manning^  who  was  engaged  in 
business  at  Boston,  for  advances  made  by  him  to  the  firm,  and 
he  having  required  security,  they  gave  him  a  mortgage  on 
their  property  on  the  1st  August,  18G9. 
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On  the  28th  May,  1869,  Manning  Brothers  effected 
insurance  against  fire  on  their  property  in  the  ofBc'e  of  the 
Liverpoolj  London  and  Globe  Insurance  Company,  and  on 
the  25th  Jamiary,  1870,  they  effected  a  further  insurance  in 
the  same  office ;  and  Thomas  Manning  having  required  that 
the  propert}'  should  be  insured  for  his  benefit,  they,  on  the 
14th  day  of  March,  1870,  took  out  a  further  policy  in  the  same 
office,  which,  in  its  terms,  was  made  payable  to  him  as  mort- 
gagee in  case  of  loss,  and  the  two  other  policies  were  made 
payable  to  him  by  the  indorsement  of  the  agent  of  the  com- 
pany dated  the  last  mentioned  da  v.  The  three  policies  were 
sulifiequently  transmitted  to  Thmnas  Manning,  who  held  them 
at  the  time  of  the  loss  by  fire  of  the  propeity  insured,  which 
took  place  on  the  14th  May,  1870. 

There  is  no  evidence  whatever  to  throw  doubt  on  the  hoyia 
fides  of  the  debt  from  Manning  Brothei^  to  Thomas  Manning, 
nor  is  thei-e  any  evidence  to  lead  to  the  inference  that  the 
firm  was  insolvent  either  when  the  mortgage  was  given  or 
the  interest  of  policies  transferred  or  that  the  transfer  was 
made  in  contemplation  of  insolvency. 

On  the  30th  May,  Manning  Brothers  b<»came  insolvent  and 
made  an  assignment  under  the  Insolvent  Act. 

After  the  fire  had  taken  place  application  for  payment  of 
the  loss  was  made  by  Tlionias  Manning  on  the  agent  of  the 
insurance  company  and  a  protest  against  snch  payment  was 
made  by  Bowman,  who  claimed  the  amount  as  the  assignee  of 
Manning  Brothers,  and  a  suit  having  been  instituted  against 
the  company,  who  did  not  dispute  the  loss  and  were  willing  to 
pay  the  amount  to  the  party  entitled  to  receive  it,  they  applied 
to  the  Coui-t  to  award  an  interpleader,  which  was  granted  on 
their  paj'ing  into  Court  the  sum  in  controversy,  and  it  was 
ordered  that  Thomas  Manning  and  Uaynard  Bowtfuin  should 
proceed  to  the  trial  of  the  issue  to  enquire  whether  Maynard 
Boivman,  assignee  of  Manning  BrotJiers,  is  ris  against  the 
lilaintiff  entitled  to  the  said  sum  being  8^00. 

On  the  argument  we  were  aH  of  opinion  that  the  only 
question  upon  which  any  doubt  conld  be  entertained  after  a 
verdict  in  favor  of  the  plaintiff  was,  whether  there  was  such 
a  transfer  of  the  two  policies  originally  ma<le  payable  to 
Manning  Brothers  as  would  entitle  him,  in  i\i\n  action,  to 
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recover  the  amount  insured  by  them.  As  regards  the  other 
policy  made  payable  to  him  as  mortgagee,  we  felt  that  his 
right  to  recover  under  it  was  settled  by  the  case  of  Brush  v. 
The  ^tna  Insurance  Company,  decided  some  time  since  by 
this  Court. 

Fire  policies  cannot  be  transferred  from  one  to  another 
without  the  consent  of  the  insurer,  yet  when  that  consent  is 
obtained  the  transfer  will  be  upheld.  It  may  be  that  such  an 
assignment  would  be  deemed  only  an  equitable  one,  and  in  a 
Court  of  law  the  action  on  it  should  in  general  be  brought  in 
the  name  of  the  assignor;  but  where,  as  in  this  case,  the 
amount  in  the  event  of  loss  has  been  made  payable  to  the 
assignee  by  the  insurers  at  the  instance  of  the  assignor  by 
an  endorsement  to  that  effect  on  the  policy,  and  thus  a  privity 
established  between  the  insurers  and  the  assignee,  I  am  not 
prepared  to  say  that  an  action  could  not  be  maintained  by  the 
assignee  himself,  for  the  insurers  have  expressly  undertaken 
to  respond  to  him.  See  Angel  on  Fire  and  Life  Insurance, 
246-6  ;  Phil.  Insur.,  62. 

It  was  contended  on  the  part  of  the  defendant  that  there 
was  in  fact  no  assignment  of  the  policies  in  this  case  as  no 
deed  or  instrument  in  writing  had  passed  between  the  parties, 
but  though  policies  are  usually  assigned  in  writing,  yet  a 
mere  verbal  assignment  with  delivery  of  the  policy  gives  to 
the  assignee  an  equitable  right  to  the  proceeds.  See 
11  M,  <k  TT.,  10.  And  after  such  an  assignment  and  delivery 
of  the  policy  with  the  consent  of  the  insurer  in  the  case  of 
fire  policies,  the  assignor  cannot,  by  any  act  of  his,  intercept 
or  prejudice  the  rights  of  the  assignee.  See  1  PhilL,  p.  60. 
It  i»  impossible,  therefore,  to  hold  that  there  has  not  bten 
at  least  an  equitable  assignment,  and,  assuming  that  Thomas 
Manning  only  took  an  equitable  one  under  it,  and  that, 
to  assert  his  right  against  the  insurers  in  a  court  of  law  he 
would  be  required  to  bring  an  action  in  the  name  of  the 
assignor,  can  Bmvman,  the  assignee  of  Manning  Brothers, 
raise  the  question  on  the  issue  before  the  Court  under  the 
interpleader  order  ?  Upon  this  point  I  had  some  doubt  on  the 
argument,  and  no  authorities  were  adduced  on  either  side  in 
relation  to  it ;  I  have,  however,  found  one  since  the  argument, 
which  is  strikingly  applicable  and  establishes  the  principle 
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that  in  an  interpleader  case  like  tht  present,  a  Court  of  law 
may  consider  the  equitable  rights  of  the  parties.  The  case  I 
refer  to  is  Rusden  v.  Pope,  L.  R.,  3  Exch.,  277.  In  giving 
judgment  Martin,  B.,  says:  "The  defendant  is  assignee  in 
bankruptcy,  and  it  is  established  that  assignees  take  only 
that  which  the  bankrupt  was  entitled  to ;  the  plaintiff  has  an 
equitable  right,  and  therefore  it  did  not  pass  to  the  assignee. 
The  other  question  is  a  formal  one,  whether  the  plaintiff  is 
to  be  driven  into  a  Court  of  Equity  to  establish  his  rights.  I 
agree  that  he  could  not  maintain  the  action,  but  the  money  is 
in  CouH  and  the  question  is,  who  is  entitled  to  it  ?  and  this 
question  I  will  not  refuse  to  tr}'."  Churchill,  B. — "  I  am  of 
the  same  opinion.  I  cannot  agree  with  my  brother  BrannueU 
that  we  arc  not  to  try  the  substantial  question  between  the 
parties,  and  that  the  only  question  we  can  determine  is 
whether  the  plaintiff  is  entitled  to  maintain  the  action.  The 
party  had  a  clear  right  to  interplead  in  Equity,  and  it  would 
be  a  very  narrow  view  of  the  interpleader  act  to  hold  that  it 
was  not  intended  to  confer  upon  the  Court  a  jurisdiction  to 
determine  equitable  rights.  The  caJie  does  not  rest  on  the 
fact  of  an  action  tried  before  a  Judge  on  circuit,  but  on  the 
fact  that  an  interpleader  order  had  been  made  and  the  money 
paid  into  Court,  and  that  order  having  been  made,  jurisdiction 
is  given  to  us  to  determine  who  is  the  person  entitled  to  the 
money  so  paid  into  Court.  That  is  the  substantial  question, 
and  the  assignee  of  the  bankrupt  can  have  no  right  to  which 
the  bankrupt  was  not  entitled  at  law  and  in  Equity" 
Kelly,  C.  J.,  concurred. — "  The  substantial  question  is  whether 
the  plaintiff  or  defendant  is  entitled  to  the  money  paid  into  • 
Court." 

We  are  relieved  by  the  authority  of  this  case  from  the 
technical  difficulty  in  the  way  of  the  plaintiff's  recovering  in 
this  action,  who  is  really  entitled  to  the  money  in  dispute, 
and  who,  even  if  this  defendant,  who  is  not  entitled  to  it 
beneficially,  recovered  in  this  action,  would  be  entitled,  by 
resorting  to  a  Court  of  Equity,  to  compel  him  to  pay  back 
what  a  Court  of  law  had  not  on  mere  technical  grounds  the 
power  to  award  him. 

We  are  all  of  opinion  that  the  rule  for  a  new  trial  should 
be  discharged  with  costs. 
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THE  STARR  MANUFACTURING  COMPANY   (Limited) 
V.  FAIRBANKS. 

Dkfbxdant  demised  to  the  plaintiffs  a  water  power  derired  from  the  Dartmouth  lakes 
from  which  water  was  also  dmwti  for  the  supply  of  a  canal.  The  power  demised  was  to  be  t%t 
no  less  extent  than  plaintiffs  then  enjoyed  and  as  much  more  as  defendant  could  spare  after 
providinjf  the  water  necessar}'  for  the  worlcing  of  the  canal.  Defendant  liaving  opened  the 
sluice  of  the  dam  which  retained  the  water,  not  for  any  neoded  use  of  the  canal, 

Reld^  that  the  water  so  expended  was  not  expended  within  the  exception  in  favor  of  the 
canal  and  was  a  violation  of  the  plaintiffs'  right  to  all  the  water  with  that  exception. 

AUo^  That  defendant  could  not  be  permitted  to  raise  the  question  whether  the  inter- 
leranee  on  his  part  was  or  was  not  practically  injurious  to  the  plaintiffs. 

Personal  service  of  a  rule  nisi  is  waived  by  appearance. 

A  demand  is  only  necessary  where  somethln);  is  required  to  be  done,  as  money  paid,  deed 
executed,  tc 

A  rule  niai  for  an  attachment  for  breach  of  an  injunction  need  not  state  that  it  was  granted 
on  reading  the  injunction.    All  that  is  necessary  is  to  produce  the  injunction  in  Court. 

Johnstone,  E.  J.,  now,  (July  16th,  1872,)  delivered  the 
judgment  of  the  Court: — 

There  being  a  difference  of  opinion  on  the  bench  on  the 
judgment  below,  by  which  the  defendant  was  declared  to 
have  violated  the  injunction,  I  will  read  from  my  opinion 
delivered  then  on  that  point,  and  which  I  have  not  seen 
reason  to  change  :  "  It  remains  tc  dispose  of  the  order  nisi  for 
attachment.  In  dealing  with  this  I  discharge  from  my  mind 
the  question  raised  as  to  the  title  to  the  bed  of  the  stream.  I 
give  no  opinion  on  that  point.  If  the  Company  proceed  with 
their  purpose  of  laying  down  pipes,  and  their  title  is  sustained 
by  the  Court  above,  they  will  have  obtained  the  object  they 
desire  without  delay,  and  which  as  far  as  I  can  see  will  be  a 
material  improvement  to  their  works,  while  it  will  inflict  no 
injury  on  A/r,  Fairbanks  or  those  claiming  under  him  ;  and  if 
their  title  is  not  sustained  their  labor  and  money  will  be 
thrown  away.  This  risk  they  must  assume.  For  the  reasons 
I  have  given  I  cannot  relieve  them  from  it  by  determining 
the  question  of  title.  The  sole  question  for  me  on  this  head 
is  this, — has  Mr,  Fairbanks  disobeyed  the  injunction  by 
obstructing,  interrupting,  or  otherwise  interfering  with  the 
water  privilege  and  power  demised  by  him  to  the  plaintiffs  ? 
This- was  to  be  of  no  less  extent  than  they  then  enjoyed,  and 
as  much  more  as  the  said  Lewis  P.  Fairbanks  shall  be  able  to 
spare  after  providing  the  waticr  necessary  for  working  the 
canal.    All  the  water  except  what  was  needed  for  the  canal 
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was  thus  demised  to  the  Companj'.  The  defendant  opened 
the  sluice  of  the  dam  which  retained  the  water  used  by  the 
Company,  and  this  he  did  not  for  any  needed  use  of  the  canal. 
The  water  which  from  this  cause  was  expended  was  therefore 
not  expended  within  the  exception  in  favor  of  the  canal,  and 
it  follows  that  its  expenditure  was  a  violation  of  the  plaintiff's 
right  to  all  the  water  with  that  exception.  I  do  not  think  I 
can  inquire  whether  the  water  thus  discharged  at  the  par- 
ticular moment  left  such  a  diminution  in  the  quantity 
remaining  as  to  work  a  practical  injury  at  the  time  to  the 
working  of  the  plaintiffs'  machinery.  If  the  plaintiffs  had  a 
right  to  the  use  of  all  the  water  with  a  single  exception,  and 
the  defendant  had  only  a  right  to  interfere  with  it  within 
that  exception,  and  if  the  injunction  restrained  the  defendant 
from  interfering  with  the  plaintiff^*'  privilege,  I  do  not  think 
that  the  defendant  can  be  permitted  to  raise  the  question 
whether  or  not  a  particular  interference  on  his  part  was  or 
was  not  pi-actically  injurious  to  the  plaintiffs.  All  that  I 
think  we  can  ask  is, — was  the  interference  unauthorized  ? 
If  unauthorized,  it  was  forbidden.  Still  less  can  the  defendant 
be  allowed  to  justify  the  interference  for  the*  purpose  of  pro- 
tecting himself  against  a  supposed  trespass.  That  clearly  was 
not  a  ground  of  interference  within  the  case,  and  I  have 
already  explained  the  reason  why.  I  do  not  adjudicate  ou 
the  claim  of  title  set  up  by  the  defendant." 

The  defendant  also  took  technical  exceptions ;  these  wert : 
That  the  service  of  the  rule  nisi  had  not  been  shown  to  have 
been  personal ;  and  that  it  was  not  stated  in  the  rule  nisi 
that  it  had  been  obtained  on  reading  the  injunction;  and 
that  there  should  have  been  demand  of  possession.  The  first 
is  sufficiently  answered  by  the  fact  that  the  defendant 
appeared  in  person  and  by  counsel,  and  that  his  counsel 
answered  the  rule  nisi  on  its  merits.  2  Ch.  Arch,,  1582.  In 
all  cases,  even  when  personal  service  is  required,  any  irregu- 
larity in  it  is  deemed  to  be  waived  by  the  party  moving  to 
order  the  rule,  or  appearing  to  show  cause  against  it.  But  by 
thus  appearing  he  does  not  waive  any  irregularity  in  the  copy 
of  the  rule  served,  as  that  it  is  not  entitled  in  the  cause. 
At  page  1718  it  is  distinctly  said:  ''An  objection  to  the 
to  the  want  of  personal  service  of  the  rule  nisi  is  waived  by 
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shovring  cause."  Levi  v.  Ditnscomhe,  1  C.  M.  &  R.,  737,is  a  clear 
authority  on  this  point.  It  was  a  rule  nisi  to  show  cause 
why  an  attachment  should  not  issue  for  not  delivering  a  bill 
of  costs  pursuant  to  an  order  which  had  been  made  a  rule  of 
court.  Lord  Ahinger,  C.  B.,  distinguished  between  the  service 
of  the  rule  which  imposed  the  obligation  and  the  service  of 
the  rule  nisi  which  called  the  party  to  explain  his  disobedience, 
and  in  giving  judgment  said :  "  This  is  not  a  proceeding  having 
for  its  object  the  bringing  a  party  into  contempt.  It  is  a  rule 
calling  upon  him  to  show  cause  whj''  he  should  not  be 
punished  for  a  contempt  alread}*^  committed."  But  even  if  it 
had  been  necessary  that  the  rule  should  be  personally  served, 
the  party  having  chosen  to  come  into  court  the  necessity  for 
personal  service  is  waived.  The  principle  is  perfectly  familiar 
to  any  one  who  has  been  a  reasonable  time  in  Westminster 
Hall,  that  the  effect  of  a  party  appearing  who  has  not 
been  regularly  served  is  the  same  as  if  the  service  had  been 
regular.  The  instances  are  numerous  in  the  case  of  convictions 
and  of  civil  proceedings,  as  reported  in  S  Dow,  P.  C,  447.  His 
Lordship  also  said:  "Though  if  no  one  had  appeared  the 
Court  would  probably  not  Ijave  made  the  rule  absolute  for  an 
attachment  except  on  an  affidavit  of  personal  service.  A 
multitude  of  authorities  might  be  cited.  1  Tidd,  500; 
14  M.  <&  TT.,  731  ;  3  Dowl  P.  C,  583;  5  jB.,  255. 

The  objection  that  there  was  no  demand  is  inapplicable. 
It  is  only  necessary  when  something  is  required  to  be  done, 
as  money  paid,  deed  executed,  &c.  Here  nothing  was  to  be 
done.  The  defendant  was  called  on  to  answer  for  what  he 
had  done. 

In  considering  the  objection  relating  to  the  proof  of  the 
injunction  and  of  its  service,  it  will  be  proper  to  examine  the 
proceedings.  The  order  and  the  injunction  were  served  on 
the  defendant  by  the  sheriff  on  22nd  May,  1871,  as  appeared 
by  the  sheriSa  return.  On  the  10th  July  the  defendant 
obtained  an  order  nisi  to  dissolve  the  injunction  on  his  own 
affidavit  and  that  of  H.  Findly,  and  on  the  papers  on  file 
which  his  counsel  moved  to  make  absolute  on  the  merits.  No 
suggestion  being  made  that  the  injunction  had  not  been 
regularly  served. 
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Before  judgment  was  given  the  plaintiffs'  counsel  obtained 
a  rule  nisi  for  attachment  for  certain  acts  set  out  in  the  affi- 
davits on  which  the  rule  was  obtained  and  which  in  the  rule 
were  alleged  to  be  "  contrary  to  the  iv junction  granted  in  this 
cause"  Cause  was  shewn  on  technical  grounds  and  on  the 
merits.  On  this  argument  the  injunction  was  produced,  and, 
with  the  sheriff's  return  of  service,  read,  and  on  the  same  day 
the  defendants  moved  for  and  obtained  a  rule  nisi  for  an 
injunction  against  the  plaintiffs  for  an  alleged  violation  of  his 
rights,  against  which  cause  was  shown. 

I  gave  judgment  on  these  three  rules  at  the  same  time, 
discharging  both  the  rule  nisi  to  dissolve  the  plaintiffs' 
injunction,  and  the  rule  nisi  for  an  injunction  against  the 
plaintiffs,  and  making  absolute  the  rule  for  attachment.  The 
merits  I  thought  required  these  decisions,  and  an  argument 
here  has  not  changed  my  opinion.  The  technical  objections 
are  in  tfie  strictest  degree  formal,  and  cannot  be  urged  wifch 
force  in  the  circumstances  of  this  case.  The  defendant's  rule 
nisi  brought  all  the  proceedings  before  the  Court,  and  by  his 
affidavits  and  argument  in  their  support  he  recognized  the 
injunction  and  its  service.  The  plaintiffs'  rule  nisi  for 
attachment  was  stated  to  be  founded  on  breach  of  the  injunc- 
tion, and  the  defendant's  appearance  by  counsel  and  showing 
cause  as  I  have  shown  waived  any  supposed  irregularity  of 
service. 

It  is  a  mistake  to  suppose  that  the  Chancery  practice 
requires  that  the  rule  nisi  should  have  stated  that  it  was 
granted  on  reading  the  injunction.  All  that  is  necessary  is 
to  produce  the  injunction  in  Court.  1  Joe.  dk  TT.,  376,  and 
3  Craig  Jk  Phillips,  108 ;  and  that  was  done  and  the  service 
proved.  But  in  fact  the  rule  nisi  did  sufficiently  refer  to  the 
injunction  when  it  required  the  defendant  to  show  cause 
against  an  attachment  moved  for  on  account  of  acts  done 
"contrary  to  the  injunction  issued  in  the  cause."  There  are 
numerous  cases  where,  under  special  circumstances,  attachment 
may  be  ordeied  when  no  service  of  the  injunction  had  been 
effected,  as  when  a  party  or  his  attorney  held  guilty  of  con- 
tempt who  had  known  that  the  injunction  was  issued  though 
the  injunction  was  not  sealed.  Kimpfon  v.  Eve,  2  V.  &  B.,  349, 
recognized  in  18  Ves.,  524 ;  2  Jac,  <k  TT.,  265.    Warrant  of  com- 
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mittal  granted  after  the  defendant  had  had  notice  of  the  order, 
though  injunction-  was  not  sealed.  2  Jac.  <fr  IT.,  265.  So 
when  the  knowledge  of  the  injunction  was  aatisfactorily 
shown,  as  by  a  newspaper.  Lewea  v.  Morgan,  5  Price,  518. 
Under  the  proceedings  had  in  the  case,  and  with  the  three 
rules  before  me  for  judgment,  it  would  have  been  a  great 
sacrifice  of  reason  to  techiiicality  to  have  discharged  the  rule 
for  attachment  on  any  of  the  formal  grounds  taken  by  the 
defendant's  counsel,  and  he  cited  no  cases  constraining  to  such 
a  conclusion. 

I  cannot,  therefore,  feel  justified  in  reversing  the  order  for 
attachment  At  the  same  time,  as  the  object  was  mainly  to 
prevent  the  defendant  from  i-ashly  taking  the  law  into  his 
own  hands  in  circumstances  when  most  important  interests 
might  be  jeopardized,  I  directed  the  plaintiffs'  counsel  when  I 
made  the  order  absolute  not  to  issue  an  attachment  without 
first  applying  to  the  Court,  and  I  shall  be  pleased  if  the  matter 
is  not  further  prosecuted  unless  made  necessary  by  the 
defendant. 

The  whole  Court  concurring  in  the  opinion  on  the  other 
causes  of  appeal,  that  the  appeal  should  be  dismissed,  it  is* 
unnecessary  for  me  to  refer  to  them. 


STEPHENSON  v.  COLFORD  and  BOGGS  r.  BENNETT. 

Ukdui  Bevised  Statutes,  (Srd  Series)  cap.  184,  eec.  71,  pleu  wfll  be  set  aside,  when  asmlled 
on  aflldavit,  and  where  they  appear  upon  aivument  to  be  false,  though  a  part  of  the  pleas  may  be 
sustaineu.  The  defendant  (unless  in  exceptional  cases)  should  pay  the  costs  ot  settlnsr  aside 
such  pleas  as  are  false,  leaving  the  cost»  of  nioviug  to  set  aside  such  pleas  a»  are  sustained  to 
abide  the  event. 

Sir  Wm.  Young,  C.  J.,  now,  (July  16th,  1872,)  delivered 
judgment  as  follows ; — 

These  two  cases  came  recently  before  me  at  chambers.  In 
the  first  the  cause  must  go  to  the  jury,  but,  on  the  affidavits, 
the  first,  second  and  third  pleas  are  obviously  false.  In  the 
vecond  it  is  admitted  that  on  part  of  the  pleas  the  cause  must 
go  to  the  jury,  and  a  rule  nisi  is  asked  to  set  aside  the 
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remaining  pleas  as  false.     The  practice  on  these  points  being 
undetermined,   I  thought  it  best  to  confer  with   the  other 

Judges  and  lay  down  a  uniform  rule. 

The  English  practice  depends  on  the  common  law  and  the 
52nd  section  of  the  Common  Law  Procedure  Act,  1852,  which 
last,  as  appears  from  a  note  to  Archboldy  295,  originated  in 
the  House  of  Commons,  and  differs  widely  from  ours.  The 
English  cases  collected  in  Day,  52,  54,  and  in  Archbold,  292, 
have  only  a  partial  application  here,  and  do  not  at  all  control 
our  discretion  in  this  Court.  Here  our  chief  inquiry  is  into 
the  truth  or  falsity  of  pleas  put  in.  In  England  the  Judges 
have  generally  thought  themselves  debarred  from  that  inquiry. 
In  4  DoioLy  642  (18o6),  the  plea  was  sworn  to  be  false. 
TindcdCy  C.  J. —  'It  is  clear  that  this  is  a  plea  upon  which  a 
distinct  issue  may  be  taken,  and  if  we  were  to  set  it  aside  we 
should  in  effect  be  trying  the  case  upon  affidavit."  In  4  DotoL, 
592,  affirming  2  A  <fe  C,  81,  Patterson,  J.,  "I  have  not  the 
power  to  set  aside  a  plea  which  may  or  may  not  be  true.     The 

■  Court  have  retraced  their  steps  and  now  never  interfere  unless 
<lefendant  is  under  terms  to  plead  usually,  or  under  some 
special  circumstances."  And  in  ArcJtbold,  edition  of  1866, 292, 
the  general  rule  is  stated,  referring  to  numerous  cases, ''  that  a 
Judge  will  not  interfere  and  strike  out  a  plea  upon  the  mere 

<  ground  of  its  being  false,  although  the  plaintiff  swear  that  it 
is  so." 

Our  rule  was  first  introduced  in  the  Practice  Act  of  1853 
by  section  67 :  "  The  Court  or  a  Judge  shall,  in  all  cases, 
have  power  to  set  aside  frivolous  or  vexatious  pleadings, 
and  pleadings  colorably  amended,  in  pretended  compliance 
ance  with  a  Judge's  order  to  amend."  This  was  repeated  in 
the  second  series  of  ihQ  Revised  StatvbteSy  fol.  497,  but  was 
superseded  in  the  third  series,  fol.  527,  by  the  present  much 
more  comprehensive  clause,  "  The  Court  or  a  Judge  shall,  in 
all  cases,  have  power,  on  such  terms  as  to  costs  or  otherwise 
as  they  shall  think  fit,  to  set  aside,  in  whole  or  in  part,  false, 
frivolous  or  vexatious  pleadings,  and  pleadings  ir.  pretended 
compliance  with  a  Judge's  order  to  amend."  This  has  been 
acted  upon  by  one  or  two  of  the  Judges  to  a  larger  extent 
than  by  others,  but  the  time  is  coming  when  it  is  absolutely 
necessary  to  enforce  it     Pleas  are  put  in  every  day  without 
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the  slightest  regard  to  truth  or  falsity,  and  the  time  of  the 
Court  and  jury  is  wasted,  and  the  ends  of  justice  sometimes 
defeated  by  the  parties  being  compelled  to  prove  what  has 
never  been  disputed  among  themselves.  A  defendant  pleads 
that  he  never  made  the  note  or  bond  or  polic}'  on  which  he  is 
sued,  though  he  did  make  it,  and  his  attorney  knows  that  he 
did,  or  might  know  if  he  chose  to  inquire,  as  he  certainly 
ought.  So  a  defendant  pleads  payment  or  satisfaction 
knowing  that  he  ha«  made  neither  the  one  nor  the  other.  We 
are  of  opinion,  therefore,  that  all  pleas  when  assailed  by  the 
plaintiff  on  affidavit  as  at  present,  and  appearing  upon  argu- 
ment to  be  false,  ought  to  be  set  aside  as  such,  though  a  pai-t 
of  the  pleas  may  be  sustained,  and*  that  the  defendant  (unless 
in  exceptional  cases)  should  pay  the  costs  of  setting  aside 
such  pleas  as  are  false,  leaving  the  costs  of  moving  to  set  aside 
such  pleas  as  are  sustained  to  abide  the  event. 

In  Stephemson  v.  Colfo7*d,  I  set  aside  the  first,  second  and 
third  pleas,  the  costs,  as  this  is  a  new  practice,  to  abide  the 
event. 

In  Boggs  v.  Bennett,  I  shall  grant  a  rule  nisi  to  set  aside 
part  of  the  pleas,  which  will  be  made  absolute  as  to  such  of 
them  as  may  appear  to  be  false,  the  costs,  on  the  same  prin- 
ciple  also,  to  abide  the  event. 


PATTERSON    v.   DUFFUS    et   al. 

PLAiirriFF  with  his  brother,  the  Rev.  G.  P.,  entered  into  s  promissory  note  on  Nov.  SOth, 
1S67,  by  which  they  agreed  to  pay  to  the  order  of  D.  &  Co.,  the  defendants,  $1400  with  inter- 
est in  one  year  after  date.  When  the  note  fell  due  interest  at  the  rate  of  six  per  cent,  was 
paid  upon  it  and  the  note  was  allowed  to  lie  over.  On  December  3rd,  1809,  plaintiff  paid 
another  year's  interest  with  two  iier  cent,  additional  which  defendants  demanded  for  extending; 
the  time. 

Held,  that  the  additional  charge  so  made  was  within  the  prohibition  against  taking  more 
than  legal  interest  contained  in  chapter  82»  Revited  StattUeSy  (2nd  Series),  and  that  defendants- 
were  liable  to  the  penalties  therein  imposed. 

DODD,  J.,  now,  (July  16th,  1872,)  delivered  the  judgment 
of  the  Court : — 

This  was  an  action  for  penalties  under  chapter  82  of  the 
Revised  Statutes,  (second  series,)  for  taking  more  than  legal 
interest.    The  first  count  of  the  declaration  states  that  the* 
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defendants  on  the  31st  December,  1869,  upon  a  certain  corrupt 
agreement  between  the  defendants,  the  plaintiff  and  one 
George  Patterson,  took,  accepted  and  received  from  the  plain- 
tiff and  the  said  George  Patterson  the  sum  of  SI  12,  by  way 
of  corrupt  bargain  and  contract  for  the  defendants  forbearing 
and  giving  day  of  payment  of  the  sum  of  $1400  due  from 
the  plaintiff  and  the  said  George  Patterson  to  the  said  defend- 
ants, for  one  year  from  the  30th  November,  1868  to  30th 
November,  1869,  which  said  sum  of  $112  exceeds  the  sum  of 
86  for  the  forbearing  of  $100  for  a  year,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  &c.  The 
second  count  states  the  defendants  on  the  12th  March,  1869, 
corruptly  and  uSuriously  demanded  of  the  plaintiff  and  the  said 
George  Patterson  the  sum  of  $1400  due  upon  a  promissory  note 
made  by  the  plaintiff  and  the  said  George  Patterson  to  the 
defendants,  dated  30th  November,  1867,  together  with  one 
year's  interest  compounding  to  the  sum  of  $84,  and  the  further 
sum  of  $28  charged  as  commission  at  the  rate  of  two  per  cent, 
upon  the  principal  of  said  note,  for  the  forbearance  of  one 
year,  from  the  30th  November,  1868,  to  the  30th  NovembeY, 
1869,  to  the  plaintiff  and  the  said  George  Patterson  the  said 
sum  of  $1400,  amount  of  said  note,  &c.  And  that  afterwards, 
in  pursuance  of  such  corrupt  demand,  the  defendants  over 
and  above  the  legal  interest  of  $84  so  due  upon  the  said 
promissory  note  for  one  years  interest,  demanded,  took  and 
received  from  the  said  plaintiff  and  the  said  George  Patterson 
a  further  sum  of  $28  for  the  forbearance  of  the  said  sum  of 
$1400  for  one  year,  &c.  The  third  count  states  the  corrupt 
contract  to  have  been  made  on  the  3rd  DecemJjer,  1869,  and  the 
taking  the  $28  over  and  above  the  legal  interest  of  $84  for 
the  forbearance,  as  in  previous  counts,  from  30th  November, 
1868,  to  30th  November,  1869.  The  fourth  count  in  general 
terms  states  the  usurious  contract  between  the  parties,  the 
taking  of  the  $28  in  excess  of  legal  interest  for  the  forbear- 
ance, and  giving  day  of  payment  of  $1400  from  30th  Nryvemher, 
1868  to  30th  November,  1869,  kt.  Query,  is  not  fourth  count 
defective,  not  giving  the  time  when  usurious  contract  was 
made  ?  The  pleas  are  nothing  more  than  a  general  denial,  the 
first  to  the  declaration,  and  then  a  plea  to  each  count  nr^ga* 
tiving  the  allegations  in  those  counts* 


Digiti 


zed  by  Google 


54  PATTERSON    v.    DUFFUS    et   al. 

The  cause  was  tried  in  1871  at  Halifax  before  Mr. 
Justice  Wilkins,  and  a  verdict  found  for  the  plaintiff.  The 
learned  Judge  gave  the  defendant  a  rule  that  was  argued  in 
Janiiary,  1872,  upon  the  grounds,  first,  misdirection  of  t\\^} 
learned  Judge,  and,  secondly,  that  the  verdict  was  against  law 
and  evidence.  The  counsel  for  the  defendant  contended  that 
the  declaration  had  been  framed  nnder  Provincial  Act, 
10  Geo,  III,,  chap.  5,  that  had  been  repealed  by  chapter  82, 
Reviaed  Statutes,  2nd  series.  That  the  repealing  act  had  no 
reference  to  forbearing  or  giving  day  of  payment,  and  was 
confined  to  contracts  for  the  loan  of  money  or  goods.  That 
the  declaration  was  not  supported  by  evidence  showing  a 
loan  of  money,  but  on  the  contrary  the  substituting  of  one 
security  for  another,  that  is  giving  up  a  mortgage  for  the 
note  in  question.  It  was  further  argued  for  the  defendants 
that  the  contract  was  not  an  original  one,  that  upon  the 
failure  in  payment  of  the  first  note  a  second  was  given,  and 
and  upon  that  the  usury  is  charged.  The  evidence  is  the 
reverse  of  that,  the  usury  is  charged  upon  the  first  note  given 
in  1867,  when  the  mortgages  were  released,  and  so  stated  in 
the  declaration.  The  evidence  in  support  of  the  plaintiff's 
case  is  very  short  and  confined  to  certain  papers  produced  by 
him  as  furnished  by,  the  defendants.  It  appears  the  plaintiff" 
was  largely  indebted  previous  to  1867  to- the  defendants  and 
the  deceased  John  Duffiis,  the  senior  partner  of  the  firm  of 
Duffus  <fr  Co.,  by  mortgage  of  real  estate  to  the  said  John 
Dujffus,  as  collateral  security  for  debts  due  the  firm  amounting 
to  $3700.  That  after  the  decease  of  the  senior  partner  a 
settlement  took  place  between  the  plaintiff  and  the  defendants, 
when  the  mortgage  security  was  released  and  the  sum  of 
8087,  part  of  the  debt,  given  up  to  the  plaintiff"  and  a  pro- 
missory note  taken  from  him  and  his  surety  Geoiye  Paite^^on^ 
for  the  balance.  The  note  is  that  referred  to  in  the  pleadings^ 
and  is  as  follows : — 

"Halifax,  Noxk  30, 1867. 

"  One  year  after  date  for  value  received  we  jointly  and 
severally  promise  to  pay  Duffxis  <k  Co,  or  order  fourteen  hun- 
dred dollars  with  interest." 

It  is  important  to  observe  that  thej-e  is  nothing  in  the  note 
to  show  it  is  tainted  with  usury ;  it  is  payable  with  interest^ 
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and  we  are  bound  to  conclude  legal  interest,  and  so  proved  by 
the  plaintiff.  He  says :  "  I  paid  on  the  note  $28  more  than 
six  per  cent,  interest.  My  brother  took  up  th«  note ;  up  to 
December  J  1869, 1  paid  two  year's  interest,  and  two  per  cent, 
additional.  At  the  end  of  the  year  when  the  note  became 
due  (Noveviber,  1868,)  I  handed  Mr,  Jaines  Diiffihs  a  cheque 
for  $84 ;  he  said  I  must  pay  seven  per  cent,  as  the  bank  was 
charging  that.  I  assented.  The  arrangement  made  with  him 
at  the  time  of  giving  the  note  was  to  pay  them  legal  intei^est 
I  told  him  the  bank  rate  had  no  application  to  my  liability 
for  interest  in  respect  tb  the  time  that  had  passed.  He  said 
there  is  no  use  in  multiplying  words,  you  must  pay  seven  per 
cent,  or  find  the  money.  That  seven  per  cent-  I  did  pay  as 
the  receipt  shows.  The  receipt  is  dated  December  3rd,  1869, 
and  is  for  extending  $1400  for  one  year,  $28,  signed  Duff  as  <t 
Co.  The  second  year  I  paid  six  per  cent,  and  two  per  cent, 
additional,  in  all  eight  per  cent.  My  agreement  with  the 
defendants  was,  if,  after  the  note  given,  any  change  took  place 
in  the  assessment  law  permitting  a  higher  rate,  I  was  to  allow 
it,  in  the  event  of  the-  note  not  being  paid  at  the  end  of  the 
year,  and  their  granting  an  extension  of  time  for  payment.  I 
knew  the  bank  was  getting  seven  per  cent.,  and  I  got  the 
extension.  At  the  time  of  granting  extension  defendants 
charged  seven  per  cent  for  the  time  that  had  passed,  and  it 
was  paid.  Another  note  was  given  by  my  brother  to  take  up 
this  note ;  he  was  my  surety." 

Such,  then,  is  the  evidence  on  the  part  of  plaintiff,  and  it 
stands  uncontradicted,  as  no  evidence  was  produced  for  the 
the  defendants.  At  the  close  of  the  plaintiff's  case  a  non-suit 
was  moved  for  on  the  ground  that  the  excess  of  interest  was 
not  taken  on  a  loan.  The  Judge  declined  to  non  suit  and  the 
jury  found  as  I  have  already  stated. 

The  first  point  taken  at  the  argument  by  the  counsel  for 
the  defendants  was  that  this  was  not  a  loan  of  money,  and 
the  excess  of  interest  taken  by  the  defendants  did  not  make 
them  liable  under  chapter  82  of  the  Revised  Statutes, — that 
the  act  had  no  relation  to  a  forbearance  or  giving  time  as 
stated  in  the  declaration.  Upon  reference  to  the  act  it  will 
be  found  that  it  enacts  that  no  person  upon  any  contract  shall 
take  directly  or  indirectly  for  the  loan  of  moneys  or  goods 
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above  the  rate  of  six  per  cent,  per  annum,  and  all  contracts 
whereby  a  greater  rate  of  interest  is  reserved  shall  be  void, 
and  all  persons  taking  or  receiving  upon  any  contract  or 
security  a  greater  rate  shall  forfeit  treble  the  value  of  the 
moneys  or  goods  in  such  contract  or  security  contracted  for  or 
secured.  The  law  is  confined  to  the  first  section  of  the  act, 
but  the  section  includes  three  distinct  parts  of  the  same 
subject,  and  the  cases  cited  for  the  defendants  more  particu- 
larly refers  to  the  first  part  of  the  section.  That  no  pereon 
upon  any  contract  shall  take  directly  or  indirectly  for  the 
loan  of  moneys  or  goods  above  the  rate  of  six  per  cent,  per 
annum.  The  case  of  Floyev  v.  Edwards,  Cowper,  Il2. 
cited  for  defendants,  was  an  action  for  goods  sold,  &c.  The 
defence  was  usury,  but  as  the  sale  was  bona  fide  it  was  held 
not  to  be  usurious.  Lord  Mansfield  said :  "  The  statute 
12  Anne,  chap.  IG,  prohibits  anybody  from  taking  on  the  loan 
of  money  above  five  per  cent.,  and  all  contracts  for  any  loan 
of  money,  &c.,  bearing  interest  above  five  per  cent.,  with  an 
agreement  for  principal  and  interest  are  null  and  void.  But 
with  regard  to  principal  and  interest  in  case  the  agreement 
originally  for  the  payment  of  principal  be  legal,  and  the 
interest  does  not  exceed  the  legal  rate,  but  afterwards  on 
payment  being  forborne,  illegal  interest  is  demanded,  then  the 
agreement  by  retrospect  is  not  void,  but  the  parties  are  liable 
to  the  penalty  of  treble  value."  This  case  is  precisely  in 
point  with  the  one  we  are  considering.  Here  the  note  from 
the  plaintiff*  and  his  brother  to  the  defendants  was  for  a  legal 
debt,  and  the  interest  not  beyond  what  the  law  allows,  there- 
fore not  void,  but  upon  payment  of  the  note  being  forborne, 
the  taking  of  the  illegal  interest  by  the  defendants  made  them 
liable  to  the  penalty.  His  Lordship  further  said  if  the  sub- 
stance is  a  loan  of  money,  nothing  will  protect  the  taking 
of  more  than  five  per  cent.,  and  though  the  statute  mentions 
only  "  for  loan  of  moneys,  tc,"  yet  any  other  contrivance  if 
the  substance,  if  it  be  a  loan,  will  come  under  the  word 
indirectly.  Therefore  in  all  questions,  in  whatever  respect 
repugnant  to  the  statute,  w^e  must  get  at  the  nature  and  sub- 
stance of  the  transaction ;  the  view  of  the  parties  must  be 
ascei'tained  to  satisfy  the  Court  that  there  is  a  loan  and  bor- 
rowing, and  that  the  substance  was  to  borrow  on  the  one  part 
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and  to  lend  on  the  other,  and  where  the  real  truth  is  a  loan  of 
money,  the  wit  of  man  cannot  find  a  shift  to  take  it  out  of 
the  statute.  Ferrall  v.  Shaen,  1  Saunders,  294?.  A  bond 
good  when  made  is  not  void  by  a  subsequent  usurious 
contract,  but  the  obligee  is  therefore  subject  to  the  penalty  by 
the  latier  clause  of  the  statute  12  Car.  II,,  chap.  13.  This 
statute  and  12  Anne,  chap.  IG,  are  the  same  in  their  provi- 
sions, with  the  exception  of  the  reduction  of  interest  from  six 
per  cent,  to  five.  In  Sir  T,  Raymond,  19G,  Rex  v.  Allan, 
TroyadeTi,  J.,  took  a  difierence  upon  the  two  clauses  in  the 
statute  of  12  Car,  II,  sec.  13,  which  is  confirmed  by  all  the 
authorities  ancient  and  modern,  that  if  the  lender  contracts 
for  greater  interest  than  the  statute  allows,  so  that  the  agree- 
ment is  corrupt  at  the  time  of  the  loan,  all  the  assurances  are 
void  ;  but  if  he  contracts  for  no  more  than  the  statute  allows, 
but  might  afterwards,  that  is  upon  a  subsequent  agrement 
take  morej  the  assurances  are  not  void,  but  the  party  shall 
forfeit  treble  the  value;  1  Mod.,  69;  1  Vent,  38;  and  here- 
with agree  the  following  cases:  1  Cooper,  114;  Fisher  v. 
Beaseley,  3  Wilson,  2G1 ;  Lloyd  v.  Williams,  2  Black,  792; 
3  T,  R.,  538,  9 ;  2  Mod.,  807.  In  order  to  constitute  usury 
within  the  meaning  of  12  Anne,  so  as  not  only  to  make  the 
assurance  void,  but  also  to  subject  the  party  to  the  penalty, 
theie  must  be  both  an  usurious  contract  at  the  time  of  the 
loan,  and  an  usurious  taking  in  pursuance  of  it  of  money  or 
of  money's  worth.  Scott  v.  Brest,  2  T.  R.,  241.  A  man  may 
subject  himself  to  the  penalty  of  the  statute,  and  let  the 
assurances  be  legal.  On  the  other  hand  the  assurances . may 
be  usurious,  may  be  void  by  the  statute,  and  yet  the  party 
may  not  be  subject  to  the  penalty  of  it,  for  if  a  man  contracts 
for  more  interest  than  the  statute  allows,  and  afterwards  takes 
no  more  than  legal  interest,  the  contract  is  void,  but  the 
lender  will  not  be  subject  to  the  penalty.  Fisher  v.  Beasley, 
Douglas,  23G,  hence  it  follows,  and  it  has  so  been  decided, 
that  the  penalty  is  not  incurred  until  more  than  legal  interest 
is  actually  received.  Note  1  to  Fet^rall  v.  Shaen.  The 
evidence  in  the  present  case  under  the  hands  of  the  defendants 
shows  that  more  than  legal  interest  was  received  by  them  for 
giving  time  for  one  year  to  the  plaintiff  on  his  note,  that  is 
from  November  30tb,  18G8,  to  November  30th,  1869,  as  appears 
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by  their  receipt  of  December  3rd,  18G9,  and  when  so  received, 
then,  and  not  until  then,  they  became  liable  to  the  penal t}'. 
Lord  Commissioner  Eyre  in  Spvbrrier  v.  Mayoss,  1  Ves.,  531, 
defines  usury  to  be  taking  more  money  than  the  law  allows 
upon  a  loan,  or  for  forbearance  of  a  debt.  If  this  definition  of 
the  Loixi  Commissioner  is  correct,  then  the  defence  fails,  for 
here  there  was  forbearance  of  a  debt,  and  for  that  forbearance 
more  than  legal  interest  was  received  by  the  defendants.  The 
one  per  cent  above  legal  interest  here  taken  by  tlie  defendants, 
does  not  come  within  the  cases  where  country  banks  arc  per- 
mitted to  take  it  in  the  way  of  commission  for  their  trouble 
and  expense  in  discounting  bills  and  transmitting  moneys* 
Brooke  v.  MidcUeton,  1  Camp.,  445 ;  Hammett  et  al.  v.  Yea, 
1  B.  &  P.,  144 ;  Auriol  v.  Thomas,  2  T.  R.,  52.  In  Wade 
V,  Wilson,  1  East.,  195,  one  of  the  questions  raised  was,  "  Was 
the  transaction  a  loan  of  money  so  as  to  bring  it  within  the 
statute  of  12  Anne  ?'  There  one  Goulton,  being  indebted  to 
one  Flintoft  £600  on  bond,  and  Fllntoft  <t  Son  beinq:  indelDted 
to  defendant  in  £1200  on  promissory  note,  but  not  being  able 
to  pay  more  than  half  the  debt,  it  was  agreed  that  the 
defendjBint  should  assist  Goulton,  and  another  person  by  way 
of  surety  of  the  name  of  Yates,  for  the  remaining  £600,  instead 
of  Flintoft,  the  defendant  saying  he  would  only  lend  Goulton 
the  money  for  one  year;  accordingly  Goulton  and  Yates  gave 
their  promissory  note  to  the  defendant  for  £600  on  demand, 
with  interest  at  the  rate  of  five  per  cent. ;  at  the  same  time 
the  defendant  received  from  Goulton  ten  guineas  by  way  of 
premium,  and  afterwards  legal  interest  £15  at  the  end  of  six 
months,  and  £15  at  the  end  of  the  year.  The  eighth  count, 
upon  which  the  verdict  was  taken,  stated  the  £600  to  be  a 
loan  of  money  from  defendant  to  Goulton,  It  was  objected 
at  the  trial  that  the  case  proved  did  not  apply  to  the  count, 
that  there  was  no  loan  of  money  as  stated,  none  having  been 
paid  o;*  received  by  Goulton,  and  that  the  making  himself  a 
debtor  instead  of  Flintoft,  and  giving  his  own  note  for  the 
money  did  not  constitute  a  loan.  The  learned  Judge,  however, 
was  of  opinion  that  the  loan  to  Goulton  was  sufficiently 
proved,  and  the  plaintiff  had  a  verdict.  The  ruling  of  the 
Judge  upon  argument  before  the  Court  w^as  upheld.  Lord 
Kenyon,  C.  J.,  said  there  was  no  weight  in  the  objection,  that 
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it>  was  in  substance  a  loan  of  money  from  defendant  to  Oaudton, 
although  the  ceremony  of  handing  the  money  from  one  to 
another  did  not  take  place,  but  the  loan  originally  advanced 
to  Flintoft  was  by  agreement  transferred  to  GovMon,  This 
case  in  many  respects  is  similar  to  that  under  consideration, — 
here  a  debt  was  due  to  the  late  firm  of  Duffus  &  Co.,  when, 
after  the  death  of  the  senior  partner,  the  plaintiff  found  him- 
self unable  to  pay  it,  and  the  present  defendants  assuming 
the  debt  and  releasing  the  plaintiff  from  his  securities  to  the 
old  firm,  took  the  promissory  note  in  question  from  him  and 
his  surety  George  Patterson,  No  money  passed  between 
plaintiff  and  defendants  at  the  agreement  between  them 
because  the  transaction  did  not  make  it  necessary.  Never- 
theless in  substance  it  was  a  loan  of  money,  as  much  so  as  in 
the  case  of  Wade  v.  WiUon  and  Manners  v.  Postan,  3  B.  &  P., 
343.  There  the  plaintiff  being  indebted  to  one  Dance  in  the 
sum  of  £111  10s.  gave  a  warrant  of  attorney  to  secure  that 
sum,  and  Richard  Lowe  also  gave  his  note  for  the  same  sum 
as  a  collateral  security ;  the  note  was  endorsed  by  Dance  to. 
the  defendant,  who  took  more  than  legal  interest  upon  the 
note  from  ioowe.  A  verdict  was  found  for  the  plaintiff,  and 
upon  argument  it  was  contended  that  no  money  was  ever  lent 
by  Postan  to  Lowe  as  averred  in  the  declaration,  for  that  the 
usurious  interest  was  taken  for  the  forbearance  of  £50  due 
upon  a  promissory  note  which  Lowe  had  given  as  a  collatei*al 
security  for  the  debt  of  a  third  party,  which  could  not  consti- 
tute a  loan  from  the  defendant  to  Lowe.  But  the  Court 
thought  the  transaction  equivalent  to  a  loan  of  money,  and 
referred  to  Wade  v.  Wilson,  1  East.,  195.  In  Lowev,  Waller, 
2  Doug.,  739,  action  on  bill  of  exchange,  defence  usury.  Lord 
Mansjield  said  the  only  question  in  cases  like  the  present  is, 
what  is  the  real  substance  of  the  transaction,  not  what  is  the 
colour  and  form,  and  His  Lordship  in  substance  says  the  same 
thing  in  Richards  v.  Bvoum,  Cowper,  770;  there  he  says: 
"The  substance  of  the  transaction  and  the  true  intent  and 
meaning  of  the  parties  alone  are  to  govern,  and  not  the  words 
used.  If  the  statute  was  intended  to  apply  to  cases  where  in 
fact  there  was  a  loan  of  money,  and  to  none  other,  it  would 
not  remedy  the  evil  it  was  intended  to  supply."  Suppose  in 
this  case  the  note  had  been  given  for  work  and  labor  performed 
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by  the  defendants  for  the  plaintiff,  and  when  it  became  d\ie 
the  plaintiff  was  unable  to  take  it  up,  and  an  extension  of 
time  was  given  to  him  by  the  defendants  upon  his  paying 
them  one  per  cent,  over  legal  interest.  Here  there  would  be 
no  actual  loan  of  money,  that  is  no  money  passed  from  hand 
to  hand  between  the  parties ;  yet  in  substance^  according  to 
the  authorities  I  have  referred  to,  it  would  be  equivalent  to  a 
loan  of  money,  and  the  defendants  would  be  liable  to  the 
penalty. 

Upon  the  objection  to  the  verdict  as  against  law  and 
evidence,  I  think  the  defendants  have  failed,  but  upon  the 
second  point,  misdirection,  I  have  had  some  difficulty  before  I 
could  come  to  the  conclusion  that  the  case  should  not  go  to  a 
second  jury,  upon  the  question  of  fact  as  to  the  true  intent 
and  meaning  of  the  parties  as  respects  the  contract,  but  upon 
the  whole  I  consider  the  evidence  conclusive  upon  the  point, 
and  that  the  jury  could  not  find  otherwise  than  as  they  have. 
I  therefore  think  the  rule  for  a  new  trial  should  be  discharged 
.with  costs. 

I  have  not  referred  to  the  Provincial  Act,  10  Geo,  III,, 
chap.  5,  notwithstanding  the  observations  of  the  learned  Judge 
who  tried  the  cause,  and  the  reference  to  it  at  the  argument 
by  the  counsel  for  the  defendants.  The  act  was  repealed  by 
chapter  170,  Revised  Statutes,  1st  series,  section  9.  Broonis 
Maxims,  page  21,  says  it  has  long  been  established  that  when 
an  act  of  punishment  has  been  repealed  it  must  be  considered 
(except  as  to  transactions  past  and  closed)  as  if  it  never  had 
existed,  consequently  it  can  have  no  application  or  bearing 
upon  the  case  under  consideration. 

Chapter  82  is  silent  as  to  the  manner  in  which  the  action 
is  to  be  brought  for  the  penalty.  But  chapter  1,  section  8,  of 
the  Revised  Statutes,  provides  that  where  a  penalty  shall  be 
imposed,  and  no  particular  mode  prescribed  for  the  recovery 
thereof,  the  same  may  be  recovered  in  the  name  of  any  person 
that  shall  sue  therefor,  in  the  same  manner  and  with  the  like 
notice  as  if  it  was  a  private  debt  due  such  person,  the  nature 
of  the  offence  being  briefly  stated  in  the  summons  ;  and  where 
no  particular  mode  of  applying  any  penalty  shall  be  prescribed, 
the  same  shall  be  paid,  one-half  to  the  person  who  sh^ll  have 
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sued  therefor,  and  the  other  half  to  the  Overseers  of  the  Poor 
for  the  place  where  the  offence  was  committed  for  the  use  of 
the  poor  thereof. 

Young,  C.  J. — This  is  the  first  instance  of  a  prosecution 
for  penalties  under  the  usury  laws  of  this  Province,  and  while 
the  preparation  of  the  judgment  was  assigned  to  Mr.  Justice 
Doddy  who  has  just  delivered  it,  we  have  all  of  us  looked 
carefully  into  the  case,  and  on  account  both  of  its  importance 
and  its  novelty,  I  think  it  right  to  add  a  few  observations. 
The  law  on  this  subject  has  come  several  times  of  late  before 
this  Court,  and  in  the  case  of  Baras  v.  Strong,  in  Trinity  Term, 
1869, 1  delivered  a  judgment  (1  Nova  Scotia  Decisions,  450) 
in  which  I  traced  it  to  its  origin. 

The  law  of  this  Province  is  contained  in  the  first  section  of 
chapter  82,  Revised  Statutes,  second  series,  reprinted  in  the 
third  series,  fol.  741,  which  was  derived  from  the  old  Province 
law  of  1770,  to  be  found  in  the  first  volume,  fol.  160.  It  is 
almost  a  transcript  from  the  old  English  statute,  12  Anne, 
chapter  16,  which  was  founded  along  with  the  statute  of 
Charles  IL  on  the  21  James  /.,  and  this  statute  contained 
substantially  the  same  provisions  as  the  two  statutes  of 
Elizabeth  and  Henry  VIII.  This  epitome  I  take  from  Lloyd 
V.  Williams,  3  Wils.,  250,  2  Bl.  Reps.,  792,  and  from  Eyles  on 
Bills,  edition  of  1866,  fol.  300,  who  observes  that  all  the  cases 
on  usury  since  13  Elizabeth  were  applicable  to  the  law  as  it 
stood  in  the  mother  country  before  the  entire  abolition  of  the 
usury  laws  by  the*  17  &;  18  Victoria,  chapter  90,  in  the  year 
1854. 

Our  law,  then,  is  at  utter  variance  with  the  law  of  Eng- 
land as  it  has  been  gradually  modified  for  the  last  thirty-five 
and  has  existed  for  the  last  fifteen  years.  It  is  at  variance 
with  that  of  Canada,  where  the  usury  laws  have  also  been 
repealed,  and  with  the  laws  of  the  adjoining  Provinces,  and 
presents  a  strange  anomaly  and  inconsistency  with  itself. 
A  further  anomaly  arises  out  of  the  Dominion  Act,  3  Victoria, 
chap.  11,  sec.  17,  exempting  the  .banks  from  any  penalty  or 
forfeiture  for  usury,  and  permitting  them  to  exact  seven  per 
cent  when  the  mercantile  community  can  only  take  six. 
Our  interest  and  usury  laws  in  short  in  the  Dominion  are  in 
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a  very  confused  and  imperfect  state,  and  require  an  act  of 
wise  and  coiuprehensive  legislation,  which  I  regret  to  find  it 
has  hitherto  been  found  impossible  to  carry.  In  the  mean- 
while we  are  bound  to  decide  the  cases  that  may  come  before 
us  on  the  law  as  it  is,  going  back  to  the  ancient  cases  which 
have  little  application  to  modern  times,  and  acting  upon 
principles,  the  wisdom  of  which  may  often  appear  to  us  more 
than  questionable. 

For  these  and  other  sufficient  reasons  I  am  by  no  means 
disposed  to  favor  defences  or  prosecutions  under  the  Usury 
law,  and  I  do  not  hesitate  to  avow  that  is  with  reluctance 
that  I  find  myself  compelled  to  susta,in  the  verdict  in  this 
case.  The  facts  lie  in  a  nutshell  and  are  not  at  all  disputed, 
A  note  is  drawn  November  30th,  1867,  payable  in  one  year  with 
interest  Six  per  cent  interest  is  paid  upon  it  November  30th, 
1868,  as  endorsed,  and  the  note  is  sufiered  to  lie  over.  On 
Kovemb&i^  12th,  1869,  payment  is  demanded  of  the  principal 
sum  $1400,  with  $84  for  a  year's  interest  due  November  30th, 
and  two  per  cent,  commission  for  exteinding  it.  The  interest 
is  paid  December  3rd,  1869,  and  $28  more,  being  as  expressed 
in  the  defendant's  receipt,  "  2%  extending  $1400  one  year,  $28.'* 
On  December  21st,  1867,  a  few  days  after  the  date  of  the  note, 
the  Dominion  act  was  assented  to,  enabling  the  banks  to 
reserve  or  exact  seven  per  cent,  and  we  may  fairly  assume 
from  what  appears  on  the  Judge's  notes,  and  from  circum- 
stances that  have  fallen  under  our  own  observation,  that  the 
two  per  cent  in  this  case  was  intended  to  represent  the 
difference  between  mercantile  and  bank  interest,  and  was  not 
considered  by  the  defendants,  whatever  it  may  have  been 
accounted  by  the  plaintiff,  as  either  usurious  or  oppressive. 
Still  I  have  no  doubt  it  was  against  the  law.  Our  old  act  of 
1770,  founded  on  the  Eaglish  act  of  12  Anne,  chapter  16, and 
in  its  very  words  declares,  "  That  no  person  or  persons  what- 
soever, upon  any  contract  which  shall  be  made,  shall  take 
directly  or  indirectly  for  loan  of  any  moneys,  wares,  merchan- 
dize, or  other  commodities  whatsoever,  above  six  pounds  for 
the  forbearance  of  one  hundred  pounds  for  a  year,"  and  so 
forth.  The  Revised  Statutes  declare  that  "  no  person  upon 
any  contract  shall  take,  directly  or  indirectly,  for  the  loan  of 
moneys  or  goods  above  the  rate  of  six  per  cent,  per  annum," — 
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the  i-ate  of  six  per  cent,  for  what  ?  for  the  forbearance  or  ^ 
giving  of  time  for  a  year  of  £100.  If  it  does  not  mean  that 
it  means  nothing.  But  construing  the  revised  by  the  original 
statute,  and  looking  to  its  intent  and  object,  there  can  be  no 
doubt  of  the  meaning.  Besides  the  revised  statute  goes  on  to 
enact  that  "  all  contracts  whereby  a  greater  rate  of  interest  is 
reserved,  that  is,  a  greater  rate  than  six  pounds  for  the  for- 
bearance £100  for  a  year,  shall  be  void  ;  and  all  persons 
taking  or  receiving  upon  any  contract  or  security  a  greater 
rate  shall  forfeit  treble  the  value  of  the  moneys  or  goods  in 
such  contract  or  security  contracted  for  or  secured,"  being  the 
same  forfeiture  imposed  by  the  English  acts  already  referred 
to,  from  the  37  Henry  VII L,  chap.  9,  to  the  12  Anne,  chap.  16. 

Nothing  was  said  at  the  trial  of  this  cause  nor  at  the 
argument  upon  the  several  counts  in  the  writ.  I  have  some 
doubt  whether,  under  the  o4th  section  of  our  Practice  Act, 
chap.  134,  and  the  8th  section  of  chapter  1,  the  English  doc- 
trines apply.  But  supposing  they  do,  and  that  under  the 
ca-ses,  2  Ad.  &  El,  670 ;  4  New.  <k  Man.,  632 ;  1  Car.  <&  Payne, 
534,  &c.,  exception  could  be  taken  to  some  of  the  counts,  the 
third  seems  unassailable,  and  under  the  practice  in  Archboldf 
463,  and  the  cases  there  cited,  the  plaintiff  may  move  the 
Court,  if  he  think  fit,  to  enter  the  verdict  and  judgment  upon 
such  of  the  counts  as  may  appear  upon  inquiry  to  be  good. 

For  these  reasons  I  think  the  plaintiff  entitled  to  our 
judgment. 

JoHNSTOKE,  E.  J. — The  act  for  which  the  defendants  are 
sought  to  be  charged  with  heavy  penalties  was  insignificant 
as  to  its  amount,  and  in  its  nature,  in  view  of  the  course 
authorized  and  adopted  by  the  banks,  it  was  free  from  the 
imputation  of  injustice  or  oppression,  and  it  appears  from  the 
evidence  that  the  defendants  had  previously  extended  to  the 
plaintiff  a  very  generous  consideration  in  the  remission  of  a 
considerable  part  of  the  large  debt  due  to  them.  We  may, 
and  indeed  can  hardly  fail  to  regret  that  an  action  apparently 
so  har£jh  and  ungenerous  should  be  brought,  but  our  province 
is  to  admiuister  the  law,  and  I  reluctantly  concur  in  the 
opinion  that  the  rule  to  set  aside  the  verdict  must  be  dis- 
charged. 
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Plaintiff  brought  an  action  acralnst  defendants  to  recover  an  amount  alleged  to  be  due 
him  for  sleepers  sold  and  delivered  by  him  to  them.  A  verdict  was  found  in  his  favor,  but 
there  was  no  evidence  of  any  agreement  on  the  part  of  plaintiff  to  sell  to  defendants,  or  of  the 
latter  to  purchase,  or  of  any  delivery  of  goods  to  defendants  by  plaintiff  for  and  on  his  owii 
account.    The  verdict  was  accordingly  set  aside. 

DesBarres,  J.,  now,  (July  IGth,  1872,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  brought  to  recover  from  the  defendants 
$245.30,  which  the  plaintiff  by  his  writ  and  bill  of  particulars 
claimed  to  be  due  to  him  for  goods  (1000  railway  sleepers  or 
ties)  sold  and  delivered  by  him  to  the  defendants.  The 
defendants  pleaded  that  they  were  never  indebted  to  the 
plaintiff,  and  at  the  trial  had  at  Sydney,  C.  B.,  in  June  term, 
1871,  the  jury  found  a  verdict  for  the  plaintiff  for  the  full 
amount  of  his  claim.  A  rule  nisi  was  granted  to  set  the 
verdict  aside  on  the  ground  of  its  being  against  law  and 
evidence  and  the  charge  of  the  Judge.  The  case  was  argued 
before  the  Court  at  the  last  January  term  and  judgment 
reserved,  not  because  of  any  diflBculty  which  the  case  itself 
presented,  but  to  give  the  parties  really  interested  in  it  an 
opportunity  of  making  any  arrangement  to  prevent,  what 
seemed  very  probable,  further  litigation  on  the  subject.  No 
arrangement  having  been  made  it  now  remains  for  the  Court 
to  dispose  of  this  case.  Having  carefully  considered  the 
evidence,  we  are  of  opinion  that  the  action  was  misconceived 
and  will  not  lie  against  the  defendants,  in  the  name  of  and  at 
the  suit  of  the  plaintiff,  there  being  no  evidence  of  any  agree- 
ment, express  or  implied,  at  any  time  made  by  or  on  the  part 
of  the  plaintiff  to  sell,  and  none  by  or  on  the  part  of  the 
defendants  to  purchase  the  goods  for  the  price  of  which 
this  suit  was  brought,  and  no  proof  that  the  goods  were 
ever  delivered  by  plaintiff  to  the  defendants  for  and  on  his 
own  account.  The  plaintiff  at  the  very  beginning  of  his 
examination  admits  that  Hugh  Ross  came  to  him  in  1<S70  and 
informed  him  thaji  he  had  engaged  to  get  3000  sleepers  for  the 
Company  for  which  he  offered  48.  per  dozen.  That  he  at  the 
time  hesitated  in  making  an  engagement  with  Ross  to  supply 
the  sleepers,  fearing  he  could  not  get  them  for  the  price 
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ofiered.  That  having  made  inquiry  he  wrote  to  Ross,  stating 
that  the  sleepera  could  not  be  had.  at  the  price  offered,  and  on 
receiving  from  him  the  letter  of  the  4th  Fehrnary,  produced 
in. evidence,  offering  5s.  per  dozen  he  made  his  arrangements 
to  procure,  and  agreed  to  supply  Ross  with  the  sleepers,  and 
afterwards  bargained  with  Captain  Mclnnis  to  convey  them 
in  his  vessel  from  the  places  of  shipment  to  the  South  Bar  of 
Sydney  harbor,  to  be  there  delivered  to  the  defendants. 
Captain  Mclnnis^  the  next  witness,  states  that  he  conveyed 
three  loads  of  sleepers  for  the  plaintiff  on  his  vessel,  which  he 
delivered  to  the  defendants,  and  received  from  the  plaintiff 
$70  on  account  of  his  freight,  and  a  further  sum  of  $20  from 
defendants,  under  the  order  of  Hvbgh  Ross  on  same  account, 
thus  showing  that  the  contract  for  the  supply  of  the  sleepers 
was  made  by  the  plaintiff  with  Hugh  Ross,  and  not  with  the 
defendants,  who  are  consequently  responsible  to  Ross  and  to 
him  alone  for  the  price. 

If  there  can  be  any  doubt  upon  the  subject  arising  out  of 
the  evidence  for  the  plaintiff,  that  doubt  must  be  entirely 
removed  on  referring  to  the  evidence  adduced  on  the  defence, 
to  which  I  will  briefly  refer.  John  Lawson,  the  manager  of 
defendant  Company,  and  the  first  witness  called  on  their 
part,  says  he  entered  into  a  contract  with  the  Rev.  Hugh  Ross 
for  sleepers  for  the  use  of  defendants,  dated  24th  January^ 
1870,  whereby  he  agreed  to  deliver  3000  spruce  and  juniper 
sleepers  of  the  dimensions  therein  specified,  at  the  South  Bar 
landing,  on  or  before  the  12th  May,  then  next,  at  fourteen 
cents  each.  That  he  entered  into  no  contract  with  the  plaintiff, 
and  that  Ross's  son,  in  the  absence  of  and  acting  as  agent  of 
his  father,  who  was  in  England^  delivered  the  sleepers  to  him, 
partly  at  the  South  Bar  and  at  other  places,  according  to 
arrangements  made  between  them.  That  plaintiff  applied  to 
him  for  money,  and  with  the  consent  of  Waiter  Ross,  the  son 
of  Hugh  Ross,  he  paid  him  $80,  telling  him  at  the  time  that 
he  ought  to  have  had  an  order  from  Ross  for  it.  That  on 
being  applied  to  for  money  a  second  time,  he  again  told  him 
the  plaintiff  ought  to  have  had  an  order  from  Ross,  he  being 
the  person  he  had  to  deal  with,  and  not  him  ;  that  having  no 
money  on  hand  he  requested  a  person  named  Fraser,  who  was 
present,  to  let  the  plaintiff  have  $55  to  oblige  him,  which  he 
5* 
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did.  That  he  subsequently  paid  Fraser  this  sum  so  advanced 
to  the  plaintiff  under  the  instructions  of  Walter  Rosa  the  son 
who  afterwards  told  him  not  to  pay  plaintiff"  any  more 
money.  The  Rev.  Hugh  RosSy  the  pei^on  really  responsible, 
for  the  price  of  the  sleepers,  was  the  next  witness  called  on 
the  defence.  He  admitted  having  entered  into  the  contract 
of  the  24th  January  with  defendants  to  supply  sleepers,  and 
that  after  entering  into  the  contract  he  had  a  conversation  with 
plaintiff,  and  told  him  he  h  ad  takr'U  a  contract  from  Laiason, 
the  manager  of  the  Company,  and  asked  him  if  he  would  ^et  • 
the  sleepers.  That  plaintiff'  told  him  he  was  not  sure,  but 
would  go  and  try  if  ho  could  get  them.  That  the  sleepers 
were  not  delivered  to  him  personally,  but  he  understood  the 
plaintiff  had  delivered  them  to  the  Company  in  his  name. 
That  he  had  authorized  Captain  Mclnnis  by  an  order  of  13th 
AugvM,  1870,  to  get  820  from  the  Company,  but  could  not 
say  that  he  bad  ever  instructed  Latuson  the  manager,  or 
Sutton  the  cashier  of  the  Company  to  pay  any  money  to  the 
plaintiff.  Joseph  SuttoUy  the  cashier  of  the  Company,  says 
he  made  several  payments  on  a  contract  which  he  believed  to 
have  been  made  between  Lawson  the  manager  and  Ro88,  and 
that  the  account  of  the  sleepers,  &;c.,  was  kept  with  Hugh 
Ro88.  Walter  Rosa,  the  son  of  Rev.  Hitgh  Rosa,  states  that  the 
sleepers  were  delivered  by  him  to  the  defendants  for  his 
father,  which  the  plaintiff  had  got  from  different  persons  for 
his  father.  That  he  was  acting  for  and  under  his  father's 
authority  with  regard  to  the  sleepers,  and  while  so  acting 
authorized  Lawaon  the  manager  of  the  Company  to  pay 
money  to  the  plaintiff,  and  that  he  as  such  agent  had  himself 
received  money  on  account  of  the  sleepers. 

Taking  the  whole  of  the  evidence  together,  and  considering 
it  with  every  disposition  to  sustain  the  verdict,  if  any  evidence 
can  be  found  on  which  it  can  be  upheld,  we  think  it  must  be 
set  aside,  and  that  the  plaintiffs  only  remedy  is  against  the 
Rev.  Hugh  Rosa,  with  whom  he  contracted,  and  on  whose 
account  he  agreed  to  deliver,  and  did  deliver,  to  the  defendants 
the  quantity  of  sleepers  charged  in  the  particulars  of  his 
claim,  which  the  jury  have  found  to  be  justly  due,  and  ought, 
as  we  think,  long  since  to  have  been  paid.  The  rule  must 
therefore  be  made  absolute  with  costs. 
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PETERS  V,  FRECKER. 

DartKDAiiT  ^ofll ketone  waU  between  hit  Und  and  that  of  the  plniatiff,  of  mhich  three 
feet  at  the  bottem  and  one  foot  nine  inches  at  the  top  were  on  plaintilTfl  property.  At  the 
tiaie  the  wall  was  erectad  plaintiff  sUd  to  defendant's  builder :  **  You're  bulldingr  on  my 
land  ;"  he  said,  farther,  that  he  had  no  objection,  but  "  I  caution  you  that  in  the  case  of  my 
seliiiif:  the  purchaser  may  pat  you  to  trouble." 

Held,  that  this  was  qaalllled  license  justifying  Che  erection  of  the  wall  but  going  no 
farther. 

Johnstone,  E,  J.,  now,  July  16th,  1872,)  delivered  the 
judgment  of  the  Court  as  follows  :  — 

The  plaintiff  and  defendant  owned  lots  near  Freshwater 
adjoining  each  other,  that  of  the  plaintiff  lying  on  the  shore 
of  the  harbour  between  the  defendant's  lot  and  the  sea.  The 
trespass  complained  of  is  a  wall  erected  by  the  defendant  in 
the  rear  of  his  lot,  the  foundation  of  which  is  laid  about  three 
feet  on  the  plaintiff's  land,  butting  or  inclining  towards  the 
defendants  property.  Had  the  wall  been  continued  on  the 
same  inclination  about  fifteen  inches  more  it  would  have 
reached  the  true  line  between  the  properties  of  the  plaintiff  and 
defendant.  Instead  of  this  its  top  presents  aflatsurface  on  which 
a  wooden  fence  is  erected  on  that  line,  leaving  about  one-fourth 
of  the  wall  at  the  top  on  the  plaintiff's  land  as  well  as  the 
wooden  fence,  the  encroachment  being  the  part  of  the  wall 
about  eleven  feet  high,  built  on  both  properties,  of  which 
three  feet  at  the  bottom,  and  about  one  foot  or  nine  inches 
on  the  top,  are  on  the  plaintiff's  property. 

The  pleas  are  denial, — licence  simply, — licence  and  the, 
expenditure  of  money  on  the  woric  on  the  faith  of  the  licenses 
— a  ficence  that  part  of  the  wall  should  be  placed  on  plaintiff*, 
land,  and  expenditure  of  money  on  the  faith  of  the  licence 
There  is  a  plea  on  equitable  grounds,  alleging  the  wall  to  be 
on  the  division  line,  and  the  erection  and  expenditure  to  have 
been  with  the  knowledge  and  consent  of  the  plaintiff.  The 
pleas  of  licence  were  true,  except  the  last,  wherein  it  asserts 
the  wall  to  have  been  put  on  the  line,  but  they  do  not  convey 
the  whole  truth.  There  was  a  licence,  but  it  was  qualified. 
This  is  undeniably  established,  being  proved  by  the  defendant's 
own  builder,  who  sets  up  the  licence,  John  Marven.  He 
says:  *'  I  acted  for  defendant  in  building  the  wall ;  I  conversed 
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with  plaintiff;  he  said,  *  You're  building  on  my  land  ;'  he  saiff 
he  had  no  objection,  but  in  the  event  of  selling,  the  purchaser 
might  object ;  '  I  caution  you  in  case  of  my  selling  that  the 
purchaser  may  put  you  to  trouble ;'  what  occurred  between 
Heaslein  and  Tapper  was  mentioned  as  illustrating  whai 
might  happen  ;  I  think  I  said  if  you'll  give  us  permission  1*11 
run  the  risk."  In  cross-examination  the  witness  added:  "I 
might  have  said  as  part  of  the  conversation  that  the  wall  if 
erected  could  be  taken  down."  There  wa»  an  attempt  to  prove 
revocation,  which  I  think  failed.  A  verdict  was  given  for  the 
defendant  under  the  direction  of  the  learned  Judge. 

The  verdict  is  right  as  far  as  the  presentation  is  concerned 
because  the  lice^ice,  qualified  as  it  was,  justified  the  erection  of 
the  wall,  but  the  licence  goes  no  further;  and  as  far  as 
any  of  the  pleas  could  be  construed  into  a  licence  that  either 
at  law  or  in  equity  would  justify  a  claim  for  a  permanent  and 
indefeasible  lien,  they  would  lead  to  a  conclusion  not  war- 
ranted by  the  evidence.  But  the  pleas  as  they  stand  are 
pertinent  to  the  present  case,  and  we  must  treat  the  verdict 
as  giving  effect  to  them  only  as  far  as  they  apply  to  the 
present  case.  If  they  seem  to  go  farther  we  have  no  means 
or  authority  to  consider  them  in  that  aspect,  or  in  any  other, 
that  which  limits  them  to  this  particular  action.  The  rule 
nisi  for  a  new  trial  must  be  discharged  and  judgment  entered 
for  the  defendant  on  the  second,  third  and  fifth  pleas  of 
licence. 

The  evidence  given  for  him,  which  we  must  consider  the 
jury  to  have  adopted,  established  a  licence  that  covered  the 
plaintiff's  complaint,  "  that  the  defendant  built  on  his  close  a 
stone  wall  and  fei^ce  that  encumbered  the  close  and  prevented 
plaintiff's  enjoyment  of  it.*'  Should  any  controversy  arise 
hereafter  in  respect  of  a  claim  made  by  defendant  or  any 
elaiming  under  him  to  continue  the  encumbrance,  that  will 
have  to  be  determined  by  the  nature  and  extent  of  the  licence 
proved  by  the  defendant. 

In  order  to  perpetuate  as  far  as  possible  that  evidence,  we 
direct  that  the  original  minute»  of  the  Judge  who  tried  this 
cause,  and  this  decision,  be  filed  together  with  the  records 
The  defendant  is  to  have  the  costs  of  the  argument. 
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ROSS  ET  AL.  V.  Mckenzie. 

IViKiRK  a  conventional  line  ia  established  it  concludes  the  parties  to  it. 

WiLKiNS,  J.,  now,  (August  5th,  1872,)  delivered  the  judg- 
ment of  the  Court : — 

We  have  considered  this  case  since  the  argument  and  have 
seen  no  reason  to  change  the  opinions  we  intimated  at  the 
close  of  it. 

A  conventional  line  which,  if  established,  concluded  the 
Question,  was  proved  by  evidence  of  the  most  satisfactory 
character.  If  any  doubt  or  contention  between  the  parties 
affected  by  it  was  raised  after  it  was  previously  adjusted,  it 
was  re-established  and  confirmed  by  the  arbitration  and  its 
i-esult.  The  amendment  asked  for  by  Mr.  Oldright  and  refused 
by  the  Judge^  if  allowed,  would  not  have  made  the  position  of 
the  defendant  more  favorable  to  him  than  it  was  under  the 
evidence  received-  The  -whole  matter  of  the  equitable  plea 
was  fully  considered  and  decided  by  the  jury  against  the 
defendant.  One  of  the  contentions  made  by  his  counsel  at  the 
argument  was  that  there  was  a  question  of  possession  which 
was  not  and  should  have  been  put  to  the  jury.  We  are  unable 
to  discover  anything  in  the  evidence  to  raise  that  question., 
nor  is  it  reported  that  the  Judge  at  the  trial  was  asked  to 
submit  it  if  there  had  been  any  ground  for  it.  As  to  the 
subordinate  points  of :  1st,  no  proof  of  guardianship,  and  2nd, 
that  the  plaintiffs  are  tenants  in  common,  and  that  there  is 
proof  of  other  tenants  not  joined.  The  first  of  these  is  an 
objection  too  clearly  untenable  for  argument.  As  to  the 
second,  the  case  from  1  ExcheqtLcr  gives  na  support  to  it,  for 
the  only  proof  on  the  point  given  by  the  witness  McLean  is, 
**  Old  McLean  had  eight  children  I  have  been  told,  three  only 
have  I  seen.'"  The  necessary  facts  to  give  application  to  the 
authority  cited  are  wanting.  The  rule  must  be  discharged 
with  costs. 
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'CARR  V.  CAREY  et  al. 

DiKiNDA2«T  accepted  a  bill  of  sale  and  received  delivery  of  a  horee,  cart  and  harness  fronk 
McC.  to  secure  advances  made,  on  the  foitb  of  representations  by  both  plaintiff  and  McC.  that 
the  property  was  that  of  McC.  and  that  plaintiff  had  no  cUm  to  it. 

Held,  that  defendant  had  a  right  to  retain  the  property,  at  all  events  until  he  was  pud* 

ToUNO,   C.  J.,   now,   (August   5th,  1872,)   delivered   the 
judgment  of  the  Court: — 

I  am  of  opinion  that  the  verdict  for  the  defendants  in  this 
ease  should  be  upheld.  The  bill  of  sale,  ant^-dated  August 
12th,  left  at  the  Registry  October  11th,  but  not  executed  by 
Carr,  if  executed  at  all,  till  October  12th,  18C9,  was  properly 
rejected  by  the  Judge.  The  mare,  &c.,  being  in  the  possession 
of  McGormick,  dealing  with  them  as  his  own,  we  have  to  look 
to  the  parol  evidence  for  the  terms  on  which  he  held  them. 
The  plaintifi  says  they  were  a  gift  upon  conditions.  McCormi^, 
who  was  his  son-in-law,  was  to  have  the  mare  as  long  as  he 
behaved  himself.  He  had  authority  to  do  what  he  liked  with 
the  property  while  he  took  care  of  it ;  he  got  it  to  make  his 
living.  Day  confirms  this.  McCormick  was  not  to  sell,  swap 
or  give  away.  He  was  to  have  the  property  as  long  as  he 
conducted  himself  in  a  proper  way.  Witness  told  McGoi^raidc 
by  plaintiff's  directions  to  take  care  of  himself  and  keep  sobei^ 
or  he  would  take  the  horse  away  from  him.  Were  this  evidence 
uncontradicted,  there  might  be  a  case  for  the  plaintiff,  though 
of  a  vague  and  suspicious  sort,  but  it  is  contradicted^  and  in  the 
most  effective  way,  by  the  plaintiff  himself.  McCofi'viick'^ 
evidence  I  put  out  of  the  case  altogether ;  he  is  utterly 
unworthy  of  credit,  having  deceived  and  lied  to  both  parties* 
The  plaintiff  on  his  cross-examination  says  :  "  I  stated  at  the 
Police  Office  that  I  had  no  call  to  the  mare,  truck  or  harness,, 
that  I  had  given  the  mare  to  McCormick  to  make  his  living. 
I  had  at  that  time  no  claim  to  the  mare.  I  stated  that  the 
mare,  truck  and  harness  were  McCoi^miclcs,**  Carey  says :  "  I 
was  at  the  City  Court  when  McCormick  and  Carr  were 
examined ;  Carr  was  asked  who  was  the  owner  of  the  horse^ 
cart  and  harness ;  he  said  they  were  the  property  of  McCormick 
and  he  had  no  claim  to  them."  And  again  :  "  I  took  the  bill 
of  sale  on  the  oath  of  McCoi^mick  and  Carr  before  the  City 
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Court,  that  the  property  belonged  to  McCormickJ*  The  other 
witnesses  concur  in  this,  and  Carey  having  accepted  a  bill  of 
sale  from  McCormick,  and  made  advances  to  him  on  the  faith 
of  these  representations,  his  bill  of  sale  having  been  duly 
lodged  at  the  Registry,  and  the  property  in  his  possession  by 
delivery  from  McCormick,  I  think  he  had  a  right  to  retain  it, 
at  all  events  till  he  was  paid,  and,  the  facts  having  been  fairly 
left  to  the  jury,  that  their  verdict  should  not  be  disturbed. 


O'CONNOR    V.    WEEKS. 

An  Mslffnineiit  of  a  debt  under  chapter  124  Reviiied  StaUUet  (Srd  Stties)  Metions  68  and  66 
nuj  be  made  by  parol  hm  well  aa  by  deed. 

Such  an  aml^mcnt  la  not  bad  because  of  a  resulting  trust  in  favor  of  the  assigrnor,  or  if 
made  for  the  indemnity  of  the  aaaiiniee  without  an  actiul  advance. 

Where  the  Act  required  notice  of  an  assaignment  to  be  "  served  on  the  party  to  be  sued 
or  left  at  his  last  place  of  abode." 

Hcldt  where  the  debtor  was  an  attorney,  that  a  notice  served  upon  him  by  leaving  it  at 
his  office  instead  of,  in  the  words  of  the  Act,  "at  his  last  place  of  abode"  was  within  the 
apirit  of  the  AcL 

Young,  C.  J.,  now,  (August  5th,  1872),  delivered  judgment 
as  follows : — 

This  action  was  tried  in  October  last,  at  Halifax,  before 
Mr.  Justice  Willcins,  who  instructed  the  jury,  after  answering 
certain  questions  submitted  to  them,  to  find  for  the  plaintiff, 
which  they  did,  in  the  sum  of  £120. 

Thomas  Webb,  having  been  arrested  on  a  criminal  charge, 
and  a  sum  of  $150'  belonging  to  him  being  in  defendant's 
hands,  applied  to  the  plaintiff  to  become  his  bail,  which  he 
agreed  to  do  on  receiving  an  indemnity.  Webb  thereupon 
made  the  following  assignment  to  the  plaintiff: — 

Halifax,  7th  October,  1870. 

For  value  received,  I  hereby  assign,  transfer  and  set  over 
unto  Jeremiah  O'Connor,  his  executors,  administrators  and 
assigns,  all  moneys  belonging  to  me  or  to  which  I  have  or 
shall  have  any  right  or  claim,  in  the  possession  of  Joseph  H. 
Weeks,  Esquire. 

(Sgd.)        Thomas  Webb.    (L.  S.) 
Witness : 

(Sgd.)       Joseph  Coombes. 
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And  on  the  same  day  the  following  notice  was  served  at 
defendant's  office : — 

Halifax,  October  7th,  1870. 

Dear  Sir, — Please  take  notice  that  Thomas  Webb  has  this 
day  duly  assigned  to  me  all  moneys  in  your  hands  belonging 
to  Mr.  Webb.  I  shall  be  happy  to  shew  you  the  assignment 
at  any  time. 

Yours,  &c, 

(Sgd.)        Jeremiah  O'Connor. 
J.  H.  Weeks,  Esq. 

Plaintiff  thereupon  engaged  Mr,  Coombes,  in  the  absence 
of  defendant,  who  had  gone  to  New  Brunswick,  to  defend 
Webb,  who  was  sometime  after  tried  and  acquitted,  and  the 
bail  consequently  discharged.  The  defendant  having  done 
other  business  for  Webb  just  before  he  left  for  Nexo 
Brunswick,  gave  him  a  receipt  which,  as  Webb  contended, 
was  a  full  discharge  according  to  its  terms.  After  the 
acquittal  plaintiff  and  Webb  went  together  to  make  a  settle- 
ment with  defendant,  who  had  seen  the  assignment,  and 
offered  him  their  joint  receipt,  which  he  would  not  accept ; 
and  this  action  was  brought  by  the  plaintiff,  the  expense  and 
liability  of  employing  counsel,  and  some  recompense  being 
his  own  claim,  and  the  balance  to  be  handed  over  to  Webb. 

Under  these  circumstance  one  would  think  there  would 
be  little  need  for  aii  action.  It  is  admitted  that  defendant 
received  the  SI  50.  His  account  against  Webb  for  services 
might  have  been  at  once  rendered  and  adjusted,  and  the 
balance  paid  to  O'CouTuyr  and  Webb  on  the  jqint  receipt  that 
was  tendered.  In  place  of  this  simple  and  easy  adjustment, 
our  attention  was  invited  at  the  argument  to  the  right  of  the 
plaintiff  to  sue  as  assignee  under  the  Equity  Act,  sections  G3 
and  65,  and  to  the  effect  of  the  questions  submitted  to  and 
answered  by  the  jury.  The  above  and  kindred  sections  of 
chapter  124,  Revised  Statutes,  only  import  into  the  common 
law  side  of  this  court  certain  equity  doctrines  which  it  was 
thought  convenient  to  bring  here,  and  which  are  to  receive  a 
liberal  construction,  so  as  not  to  defeat  the  end  they  are 
obviously  intended  to  serve.  It  was  a  point  made  at  the  trial 
that  the  assignment  when  executed,  had  no  seal  to  it.    The 
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jury,  as  we  have  seen,  found  that  it  had,  but  it  is  a  matter  of 
perfect  indifference  whether  it  had  or  not.  In  Equity,  and 
equally  as  I '  take  it  at  common  law  in  construeing  this 
chapter,  an  assignment  of  a  debt  may  be  made  by  parol  as 
well  as  by  deed  ;  Story's  Equity  Jurispi^dence,  sec.  1047, 
citing  Heath  v.  HaU,  4  Taunt..  326.  Then  it  was  said  that 
an  assignment  was  bad,  if  there  was  a  resulting  trust  for  the 
a.ssignor.  Or  if  it  was  made  for  the  indemnity  of  the  assignee 
without  an  actual  advance,  or  if  the  notice  to  the  debtor  did 
not  state  the  right  of  the  assignee,  as  required  by  the  65th 
section,  and  specify  his  demand  thereunder.  We  find  no  such 
limitations  in  Equity,  and  it  is  difficult  to  find  any  reasons 
for  them.  Why  should  not  a  creditor  to  whom  £100  is  due 
assign  that  amount  to  another  to  whom  he  owes  £50,  first  of 
all  to  pay  himself  and  then  to  account  for  and  pay  the  balance 
to  the  assignor.  Or  if  the  creditor  desires  another  to  become 
his  surety  or  his  bail,  why  should  he  not  assign  that  £100  as 
an  indemnity.  The  notice  in  this  case  declared  that  all  of 
WebVs  money  in  defendant's  hands — that  is,  WehVa  entire 
interest  in  the  chose  in  action — had  been  assigned  to  the 
plaintiff*,  and  the  appropriation  or  disposition  of  the  money 
as  between  the  plaintiff  and  Webh  was  a  matter  with  which 
the  defendant  had  nothing  in  th«  world  to  do.  The  object  of 
the  notice,  as  in  Equity,  was  to  prevent  the  debtor  from 
paying  over  the  money  to  the  assignor,  who  cannot  revoke 
his  appropriation  after  the  assignee  has  acquired  an  interest 
or  incurred  a  liability.  "The  assignment  of  a  debt,  says 
Story  J  sec.  1057,  does  not,  in  Equity,  require  the  assent  even 
in  any  manner,  of  the  debtor  theretoj  though  to  make  it 
effectual  for  all  purposes,  it  may  be  important  to  give  notice 
of  the  assignment  to  him,  since  until  notice,  he  is  not  affected 
with  the  trust  created  thereby,  and  the  rights  of  third  persons 
maj'  intervene  to  the  prejudice  of  the  assignee." 

I  have  looked  at  the  leading  cases  establishing  these 
principles,  which  are  well  settled,  and  so  far  as  the  case  of 
Ward  V.  McDonald,  Thomson's  Reps.,  422,  may  be  supposed 
to  be  in  conflict  with  them,  I  cannot  assent  to  it.  It  is  to  be 
noticed,  however,  that  it  is  distinguishable  from  the  present, 
as  the  assignment  on  the  face  of  it  conveyed  Wehb*8  entire 
interest  to  the  plaintiff,  and  the  entire  interest  might  have 
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been  required  to  cover  the  plaintiff's  liability  had  Wehh  been 
convicted.  Wehh  was  not  worthy,  it  would  seem,  of  the 
confidence  of  either  party.  He  repudiated  plaintiff  s  right  to 
the  defendant,  and  then  authorized  or  concurred  in  the  action 
and  made  an  affidavit  to  aid  in  setting  aside  defendant's  pleas. 
Had  he  been  at  the  trial  he  might  possibly  have  been  obliged 
to  confess  a  further  liability  to  the  defendant,  and  the  jury, 
in  all  probability,  and  this  Court,  would  willingly  have 
protected  him.  It  is  possible  that  the  receipt  of  1st  October^ 
1870,  should  have  a  limited  operation.  As  it  stands,  the  jury 
have  held  it  conclusive — they  have  allowed  the  defendant  8-'0 
for  services  and  money  paid,  and  we  do  not  see  on  what 
principle  it  is  possible  for  us  to  disturb  the  verdict. 

DoDD,  J. — This  cause  came  before  the  Court  under  a  rule 
taken  under  the  statute  to  set  aside  a  verdict  for  the  plaintiff. 
The  cause  was  tried  before  Mr.  Justice  Wilkins  at  the  sitting 
at  Halifax  in  Octoher,  1871.  The  action  was  to  recover  a 
sum  of  money  due  by  the  defendant  to  Thomas  Wehh,  and  by 
him  assigned  to  the  plaintiff  by  an  assignment  duly  executed 
under  seal  dated  7th  Octoher,  1870,  as  follows:  "For  value 
received  I  hereby  assign,  transfer,  and  set  over  unto  Jeremiah 
O'Connor,  his  executors,  administrators  and  assigns,  all  moneys 
belonging  to  me,  or  to  which  I  have  or  shall  have  any  right 
or  claim  in  the  possession  of  Joseph  Weeks,  Esq!'  Of  this 
assignment  a  notice  was  given  to  Mr.  Weeks,  by  leaving  it  at 
his  office  on  the  day  it  bears  date,  the  7th  Octoher,  and  this  the 
jury  have  found,  it  having  been  distinctly  put  to  them  in  the 
shape  of  a  question  by  the  learned  Judge  who  tried  the  cause- 
The  jury  also  found  that  the  seal  was  attached  to  the  assign- 
ment at  its  execution,  and  upon  that  day  there  was  nothing 
due  by  Webb  to  the  defendant  for  professional  services,  and  a 
general  verdict  for  the  defendant  for  the  plaintiff  for  $120. 

The  jury  by  their  finding,  so  far  as  the  facts  of  the  case 
are  important  to  the  plaintiff  retaining  his  verdict,  have  settled 
it,  provided  the  evidence  in  the  cause  justified  such  finding. 
The  rule  for  the  new  trial  is  general,  and  allows  the  defendant 
to  take  any  objections,  either  of  law  or  fact,  against  the 
verdict.  The  first  objection  taken  at  the  argument  was  that 
there   was  a  difference   between   the    assignment  and    the 
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record,  but  as  that  objection  was  not  taken  at  the  trial,  it 
cannot  prevail  now.  If  taken  at  the  trial,  and  there  was  any- 
thing in  it,  the  Judge  on  application  would  have  ordered  an 
amendment  Secondly,  that  the  mode  of  assignment  under 
the  statute  was  insufficient.  Upon  turning  to  the  statute 
it  will  be  found  that  no  precise  words  are  required. 
The  sixty-fifth  section  of  the  act  requires  a  notice  in 
wiiting  signed  by  the  assignee  or  his  agent  or  attorney,  stating 
the  right  of  the  assignee  and  specifying  his  demand  there- 
under, and  to  be  served  on  the  party  to  be  sued,  or  left  at  his 
last  place  of  abode,  at  least  fourteen  days  before  the  com- 
mencement of  the  action. 

The  action  here  was  commenced  on  the  loth  November y^ 
and  the  notice  of  assignment  left  at  the  office  of  the  defendant^ 
who  is  an  attorney  of  this  Court,  on  the  7th  October,  much 
beyond  the  fourteen  days  required  by  the  act.  The  notice  in 
itself  states  the  right,  and  specifies  the  demand  of  the  assignee^ 
The  language  of  the  notice  is :  ''  Please  take  notice  that 
Thomas  Webb  has  this  day  duly  assigned  to  me  all  moneys  in 
your  hands  belonging  to  Mi^h,  Webb.  I  shall  be  happy  to 
show  you  the  assignment  at  any  time ;"  signed  by  the  assignee. 
The  demand  of  the  plaintiff  is  all  the  moneys  in  the  bands  of 
the  defendant  belonging  to  Webb,  and  his  right  to  recover 
them  is  the  assignment  referred  to  in  the  notice.  I  therefore 
think  the  notice  given  adequate  and  in  compliance  with  the 
requirements  of  the  65th  section  of  the  act. 

Third  objection;  service  of  notice  at  the  office  of  the 
defendant  was  not  what  the  act  requires.  It  must  be  either 
personal  or  at  his  last  place  of  abode.  Although  this  mode  is 
prescribed  by  the  act,  it  appears  reasonable  that  if  it  is  efTected 
in  any  other  manner  so  as  to  bring  it  to  the  knowledge  of  the 
defendant,  the  statute  is  substantially  satisfied.  An  attorney's 
office  is  as  likely  a  place  for  a  notice  left  there  coming  to  his 
hands  as  if  left  at  his  place  of  abode.  The  defendant  shows 
that  the  notice  never  came  to  his  hands  and  that  he  never 
heard  of  it,  until  an  affidavit  was  made  in  Court  on  the  17th 
January,  1871.  It  is  proved,  however,  that  the  notice  was 
left  at  his  office.  He  says  ho  was  away  on  the  7th  or  8th 
October;  was  obliged  to  go  to  New  Brunswick;  was  absent  a 
week  ;  that  about  a  day  or  two  after  he  got  home  O'Connor 
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came  to  his  office  with  the  assignment  and  showed  it  to  him ; 
said  he  wanted  that  money  of  WehVa  ;  took  out  of  his  pocket 
a  paper  that  had  no  seal  to  it ;  he,  the  defendant,  received  it, 
and  said  most  decidedly,  "  T  do  not  intend  to  pay  it."  This 
could  not  be  later  than  the  20th  October,  and  then  he  became 
acquainted  with  the  fact  of  the  assignment  and  repudiated  it, 
not  upon  the  ground  that  he  had  not  received  a  previous 
notice,  which  as  a  lawyer  he  must  have  known,  and  could  not 
be  compelled  to  pay  the  money  until  he  had  received  it. 

After  much  consideration  we  have  come  to  the  conclusion 
that  the  notice  served  upon  an  attorney  at  his  office  instead  of 
service  in  the  words  of  the  act,  at  his  last  place  of  abode,  is 
within  the  spirit  of  the  act.  After  so  determining  there  is 
very  little  more  to  decide.  The  question  of  misdirection  on 
the  part  of  the  learned  Judge,  in  drawing  the  attention  of  the 
jury  to  the  fact  of  the  knowledge  of  the  defendant  of  the 
assignment,  and  his  having  served  it  in  his  office,  becomes 
unimpoi-tant  now  that  we  have  concluded  that  the  notice  left 
at  the  office  was  sufficient  Admitting  it  was  a  misdirection, 
which  I  am  not  prepared  to  admit,  as  it  was  part  of  the 
evidence  in  the  cause,  coming  from  defendant  himself,  and 
having  from  the  manner  it  was  referred  to  by  the  learned 
Judge  no  further  bearing  than  that  the  defendant  had  know- 
ledge of  the  assignment,  but  not  that  he  had  notice  of  the 
assignment  as  directed  by  the  statute.  The  defendant  has 
admitted  the  receipt  of  money  from  Wehh,  amounting  to  $150, 
and  that  there  was  a  balance  of  that  amount  still  due  to  Webb 
at  the  date  of  the  assignment.  The  whole  case  was  before  the 
jury,  and  they  herein  reduced  the  sura  of  $1 50  placed  in  the 
hands  of  the  defendant  by  Wehb  for  such  charges  as  he  proved 
himself  entitled  to  for  services  performed  by  him  for  Wehb 
previous  to  notice  of  assignment;  but  if  he  has  suflfered 
injustice  in  this  respect  he  has  brought  it  on  himself  by  not 
producing  his  books  at  the  trial  under  the  notice  he  had 
receivfd  for  that  purpose.  Their  non-production  may  have 
influenced  the  jury  in  coming  to  the  conclusion  that  if  they 
had  been  produced,  they  might  have  shewn  a  more  favourable 
state  of  the  account  between  him  and  Webb  than  he  was 
disposed  to  admit  by  his  evidence.  Upon  the  whole  we  think 
the  rule  for  a  new  trial  should  be  discharged  with  costs. 
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Whbrb  a  stock  broker  sells  shores  on  his  own  account  and  no  (i  In  the  ordinary  course  of 
badness  to  a  customer  with  whom  he  has  bad  pretlous  dealings  as  a  broker,  and  who  may, 
therefore,  rely  on  his  Judgment,  ii  is  his  duty  to  communicate  the  fact  to  the  purchaser. 
The  absence  of  such  a  communication  is  suflSdent  grouod  to  set  aside  a  rerdict. 

WiLKiNS,  J.,  now,  (Augu&t  5th,  1872,)  delivered  the 
judgment  of  the  Court : — 

The  writ  in  this  cause,  which  was  tried  before  his  lordship 
the  Chief  Justice,  and  in  which  the  jury  fotind  for  the  defend- 
ant, contains,  ^ra^.  a  count  founded  on  an  alleged  employment 
by  plaintiff  of  defendant,  being  a  stock  and  share  broker,  to 
purchase  stock  as  therein  alleged  ;  secondly,  the  common  counts 
in  assumpsit.  '  The  defendant  pleaded,  to  the  whole  writ,  firaty 
"never  indebted;"  secondly,  that  he  did  not  enter  into  the 
alleged  agreement  \  thirdly,  that  defendant  was  owner  of  cer- 
tain shares  in  the  Nash  Bi'ick  &  Pottery  Company,  and  offered 
a  certain  number  of  these  shares  to  plaintiff  for  $550,  which 
plaintiff  accepted  and  paid  for ;  that  said  shares  were  duly 
transferred  on  the  books  of  the  said  company  to  the  plaintiff, 
and  that  he  has  subsequently  treated  the  shares  as  his  own, 
attended  meetings,  &c.,  as  holder  and  proprietor  thereof; 
concluding  with  an  averment  negativing  plaintiff's  allegation, 
"that  the  $550  was  received  by  him  under  the  agreement 
stated  in  the  writ.  The  fourth  plea  need  not  be  noticed, 
because  it  does  not  materially  differ  from  the  third.  The 
learned  Chief  Justice  put  the  case  to  the  jury  mainly  on  the 
question  whether  of  vendor  and  vendee,  or  of  principal  and 
broker,  in  which  the  parties  at  the  time  of  the  contract  stood 
to  each  other.  The  plaintifi's  counsel  having  contended  that 
the  defendant  had  not  proved  under  his  third  and  fourth  pleas 
that  the  shares  had  been  duly  tranferred,  and  having  also 
contended  that  the  $50  paid  by  plaintiffto  defendant  in  excess 
of  $500  for  the  shares  had  not  been  accounted  for  by  the 
defendant,  his  lordship  reserved  those  points  for  the  considera- 
tion of  the  Court.  A  rule  granted  to  set  aside  the  verdict  as 
against  law  and  evidence,  and  on  the  points  thus  reserved, 
was  argued  before  us  in  this  present  term. 

In  the  conflict  of  evidence  reported  as  to  the  actual  con- 
tract between  the  parties,  it  must  be  taken  that  the  jury  have 
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shown  by  their  verdict  that  they  adopted  the  defendant's 
statement,  and  concluded  that  the  shares  in  question  were 
sold  to  the  plaintiff  by  the  defendant  in  his  private  capacity, 
and  not  as  a  stock  and  share  broker.  That  mises  the  primary 
question, — can  the  plaintiff*  under  the  facts  rescind  the  actual 
contract  by  his  own  act  without  exp»*ess  repudiation  or  demand, 
and  have  recourse  to  his  count  for  money  had  and  received  ? 
I  entertain  no  doubt  that  he  can,  (notwithstanding  the  long 
interval  between  the  contract  and  action  brought,)  soeing  that, 
while  he  has  derived  no  benefit  whatever  from  the  contract, 
he  has  done  nothing  under  it  to  the  prejudice  of  the  defendant, 
or  to  alter  his  position  in  relation  to  it  from  what  it  was  when 
it  was  entered  into. 

The  plaintiff's  particulars,  which  may  be  applied  to  the 
money  count,  inform  defendant  that  one  branch  of  the  plain- 
tiff^s  claim  is  fop  $550  cash  paid  by  cheque.  The  third  plea 
not  only  may  be  applied,  but  being  a  plea  to  the  whole 
declaration,  is  necessarily  applied  to  the  money  count,  and 
says  for  answer  to  the  plaintiff'!K  allegation,  "  You,  the  defend- 
ant, have  in  your  hands  $550  of  my  money ;"  "  I  received 
j^our  money  for  shares  in  the  particular  company  w*hich  I 
offered  to  you  and  j^ou  accepted,  and  I  have  duly  transferred 
them  to  you  in  the  books  of  the  company,  and  you  have  since 
then  treated  them  as  your  own,  tc.'*  The  defensive  allegation 
thus  made  cannot  be  separated  into  parts,  but  forms  as  a  whole, 
the  alleged  matter  of  defence,  and  must  be  proved  as  a  whole. 
It  admits  receipt  of  the  mone^'  and  seeks  to  avoid  it  by  the 
matter  thus  stated.  Involved  in  it  is  an  allegation  that  the 
shares  offei^d  and  accepted  were  duly  transferred.  Among 
the  documents  produced  at  the  trial  and  received  without 
opposition,  is  a  registered  bye-law  in  these  words  :  "  No 
transfer  of  any  share  or  shares  shall  be  held  valid  unless  the 
same  shall  have  been  in  the  first  place  offered  to  and  refused 
by  the  company,  and  in  all  cases  the  share  or  shares  of  every 
stock -holder  shall  be  liable  to  the  company  for  all  debts  in 
any  wise  incurred  by  such  stock-holders  to  the  company,  all 
transfers  to  be  subscribed  by  the  parties  in  the  company's 
books. 

Viewing  this,  as  we  must  view  it,  in  connection  with  the 
third  plea,  the  plea  in  effect  contains  an  allegation  that  this 
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Lye-law  was  coraplied  witb  by  the  defendant  in  relation  to 
the  shares  sold.  But  that  allegation  is  not  proved.  It  is 
observable  that  the  vendor  of  these  shares  alone  could  perform 
the  condition  of  this  bye-law,  on  the  performance  of  which 
the  validity  of  a  transfer  is  by  it  made  to  depend,  for  the  offer 
to  and  refusal  by  the  company  must  precede  the  transfer.  To 
the  plaintifT's  independent  claim  on  the  money  counts  there 
is,  beside  the  special  plea  above  considered,  no  plea  except 
'•  never  indebted."  Of  that,  of  course,  the  sole  effect  would 
be  a  defensive  allegation  that  the  defendant  never  received 
from  the  plaintiff"  $550, — a  fact  which  is  not  in  controversy. 
It  was,  therefore,  indispensable  for  the  defendant  to  prove  his 
third  plea. 

But  there  is  a  view  of  this  case  which,  independently  of 
all  that  has  been  observed,  would  make  it  our  duty  to  send  it 
back  for  re- trial.  The  defendant  is  proved  to  have  been  at 
the  time  of  the  transaction  in  question  a  stock-broker,  and  to 
have  acted  as  such,  and  with  this  very  plaintiff,  in  matters  of 
business  unconnected  with  the  present  case.  In  this  state  of 
things  it  was,  of  course,  that  plaintiff  reposed  confidence  in 
the  defendant ;  and  it  was  most  probable,  if  not  a  matter  of 
course,  that  when  the  subject  of  negotiation  between  the 
parties  was,  as  in  the  ca.se  before  us,  the  purchase  of  stock, 
the  plaintiff,  unless  in  the  most  distinct  and  precise  manner 
informed  to  the  contrary  by  the  defendant,  should  consider 
that  he  was  dealing  with  the  latter  in  his  character  of  agent, 
and  not  as  a'private  individual.  Now  after  a  careful  exami- 
nation of  the  evidence  given  by  the  parties,  I  am  of  opinion 
that  by  the  defendant's  own  showing  he  did  not  in  this  trans- 
action by  his  language  so  guard  the  plaintiff  from  misappre- 
hension as  to  prevent  deception  on  the  point  adverted  to,  and 
did  not  make  such  disclosures  in  relation  to  the  mode  in 
which  he  had  become  owner  of  the  stock  sold,  and  the  price 
he  paid  for  it,  and  what  he  knew  to  be  the  estimation  of  its 
value  by  some  other  persons  than  himself,  which  his  position 
relatively  to  the  plaintiff,  and  the  exigencies  of  good  faith 
demanded.  See  8tory*s  Agency,  sec.  21,  which,  assuming 
plaintiff  to  have  been  under  an  impression  that  defendant 
was  acting  for  a  third  party,  is  very  suggestive.  ^,  The 
plaintiff  says,  and  he  is  not  contradicted  by  the  defendant, 
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"  I  asked  the  market  price,"  (referring  to  this  very  stock)  "  he 
said  they  were  selling  at  par."  That  very  day  the  defendant, 
(who  did  not  communicate  the  fact  to  the  plaintiff)  had  pur- 
chased stock  in  this  company  at  a  large  discount 

The  defendant  entertaining  indeed,  as  he  says,  an  opinion 
that  the  stock  would  pay  14!  per  cent., — an  opinion  of  the 
grounds  of  which  plaintiff  knew  nothing, — ^and  asserting  in 
contradiction  of  the  plaintiff's  assertion  to  the  contrary,  "  the 
plaintiff  did  not  employ  me  as  a  broker,"  does  not  pretend 
that  in  making  the  contract  he  used  language  to  tlie  plaintiff 
stranger  or  fuller  of  information  than  this :  "  He  wanted  to 
invest  in  a  company  that  would  pay  a  higher  dividend.  I 
said  I  would  sell  him  some  shares  in  the  company.  Again,  he 
says  in  very  general  terms  :  "  He  bought  from  me.  He  knew 
the  exact  position  of  the  company."  This  bold  general 
language  contrasts  very  strikingly  with  the  full  and  detailed 
narrative  of  negotiation  and  conversation  given  by  the  plaintiff. 
Considering  the  antecedent  business  transactions  of  the  parties, 
and  the  position  of  the  defendant  at  the  time  of  the  contract, 
relatively  to  the  public  and  to  the  plaintiff,  I  think  it  was 
proper  and  necessary  in  order  to  disabuse  the  personal  confi- 
dence of  the  plaintiff  in  the  defendant,  which  the  former 
possibly  and  probably  felt,  that  the  defendant  should  have 
used  to  the  plaintiff  some  such  language  sus  this  :  "  Understand 
that,  in  regard  to  this  stock,  I  am  not  acting  for  a  third  partj- 
and  for  you,  as  I  have  acted,  but  for  myself  alone,  in  view  of 
my  own  interests  as  owner  of  the  stock,  and  ad  desirous  to 
sell  it  in  the  best  market.  I  consider  it  a  good  investment, 
but  I  will  not  conceal  from  you  that  some  do  not  estimate  it 
as  highly  as  I  do.  for  I  have  lately  purchased  the  same  stock 
at  a  discount  of  25  per  cent.  Do  not,  therefore,  rely  as  you 
have  been  in  the  habit  of  relying,  on  my  judgment;  use  your 
own,  or  that  of  your  friends."  I  think  the  mere  consideration 
alone  that  such  language  was  not  used,  a  sufficient  ground  for 
our  making  the  rule  absolute. 


Digiti 


zed  by  Google 


AUGUST,    1872.  81 


WILSON  V.  THE  MERCHANTS'  MARINE  INSURANCE 

COMPANY. 

An  action  b  not  maintainable  as  for  a  total  loss  of  f relight  where  it  appears  that  the  ressel 
might  have  been  repaired  at  a  reasonable  coet  within  a  reasonable  tnne,  and  conveyed  a  por- 
tion of  the  cargo  to  the  port  of  destination. 

Where  a  policy  of  insnrance  was  issued  on  freijfht  on  a  voyajfe  **  at  and  from  Buenos  Ayres 
to  MalanzaSy  Cttba"  and  there  was  an  endorsemeut  on  the  policy :  "  Permission  granted 
under  this  policy  for  barque  Daniel  to  proceed  from  Monte  Video  to  Cardeiia*,  calling  at 
BaiiHidoeg  for  orders  instead  of  Buenos  A  presto  Matanzat." 

Held,  that  the  policy  and  the  endorsement  must  be  read  together,  and,  that  so  read,  the 
voyasre  insured  must  be  taken  to  have  been  a  voyage  from  Buenos  Ayres  to  Cardenas  with 
liberty  to  go  to  Monte  Video  as  an  inttarmediate  port. 

WiLKiNS,  J.,  now,  TAugust  5th,  1872),  delivered  judgment 
as  follows : — 

This  was  an  action  upon  a  policy  of  insurance  on  freight 
laden  on  board  the  barque  Daniel^  on  a  voyage  at  and  from 
Buenos  Ayrea  to  Matanzas,  Cuba.  There  is  an  indorsement 
on  the  policy  dated  28th  of  April,  1869,  to  the  following 
effect;  "Permission  granted  under  this  policy  for  barque 
Daniel  to  proceed  from  Monte  Video  to  Cardenas,  calling  at 
Barbadaes  for  orders  instead  of  Buenos  Ayres  to  Matanzas^ 
The  cause  was  tried  before  his  Lordship  the  Chief  Justice,  at 
Halifax,  and  the  jury  found  a  verdict  for  the  plaintiff  for  the 
full  amount  named  in  the  policy.  At  the  argument  of  the 
rule  to  set  aside  the  verdict,  several  grounds  were  taken,  but 
in  my  view  of  the  question  it  is  only  necessary  to  decide  on 
one  of  them,  to  the  effect  that  there  was  not  an  actual  or  a 
constructive  total  loss  of  freight.  The  material  facts  are  as 
follows ;  The  cargo,  consisting  of  jerked  beef,  laden  in  bulk 
on  board  the  barque,  from  a  peril  insured  against,  was 
damaged  at  Monte  Video  on  the  23rd  of  February,  1S69. 
The  master,  a  part  owner,  though  not  registered,  substantially 
thus  described  the  damage  to  the  cargo.  On  opening  the 
hatches  all  of  it  that  could  be  seen  was  wet — tlie  beef  then 
seemed  rotten — it  got  very  little  worse  while  it  remained  on 
board,  in  a  month,  the  earliest  time  practicable,  it  was  removed 
and  landed  in  a  dry  condition.  He  says  "  he  at  first  was 
unable  to  procure  a  place  for  storing  the  beef,  but  he  ulti- 
mately succeeded  in  doing  so."  The  beef,  he  says,  had  a  bad 
smell,  and  was  magotty,  and  part  of  it  was  thrown  overboard. 
6* 
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There  were  two  surveys  on  the  cargo.  By  the  first,  held  on 
the  12th  of  April,  it  was  found  that  some  of  the  beef  was 
damaged  by  salt  water,  caused  by  the  woj-king  of  the  ship. 
The  second  was  held  on  the  17th  of  that  month.  The  surveyor 
thereby  reported  that  a  large  quantity  of  beef  was  damaged 
by  sea  water,  and  recommended  that  the  sound  beef  should  be 
delivered  to  the  purchasers  and  the  damaged  (considering  the 
kind  of  cargo)  thrown  overboard.  The  beef  was  not.  however, 
totally  destroyed,  for  the  master  sold  about  one-half  of  it 
though  as  damaged,  and  at  about  one-third  of  the  cost.  About 
one-half  of  the  cargo  was  purchased  and  carried  away  from 
Monte  Video  in  a  foreign  vessel.  That  portion  of  the  beef  he 
says  was  not  all  good.  The  captain  thus  describes  his  efforts 
to  send  the  cargo  on.  I  advertized  for  vessels  to  take 
the  cargo  on,  could  not  get  any,  all  the  vessels  at  Monte 
Video  were  chartered  by  the  round.  He  adds :  I  did  not 
myself  apply  to  any  vessel  to  take  the  cargo  on.  A  witness, 
Barss,  doing  business  in  Buenos  Ayraa,  says :  "  It  was  almost 
impossible  to  get  vessels  to  take  cargo.  Vessels  on  a  round 
voyage  or  for  home  use  were  chartered."  Now  of  course  an 
absolute  total  loss  of  freight  by  destruction — ^annihilation  of 
the  whole  cai^o  is  an  idea  precluded  by  the  facts  of  the  case. 
That  portion  of  it  which  was  sold  might,  for  any  thing  that 
appears  to  the  contrary,  have  been  reshipped  and  conveyed 
to  the  port  of  destination — if  the  means  of  transporting  it 
could  have  been  obtained  by  the  master.  The  contention  at 
the  argument  for  the  defendants'  was  that  the  plaintiff,  on 
whom,  of  course,  the  burthen  of  proof  lay,  had  not  shown  that 
the  master  had,  in  the  place  and  under  the  circumstances  of 
his  position,  done  what  the  law  required  of  him  in  order  to 
procure  a  means  of  transhipment  and  conveyance  forward  of 
the  cargo  remaining;  that  the  facts  show  no  sufficiently 
extensive  loss  to  make  the  policy  attach  as  for  a  total  loss  of 
freight,  and  especially  that  the  plaintiff  .having  failed  to  show, 
as  the  law  would  have  required  him  in  an  action  on  a  policy 
insuring  the  ship,  to  show  a  constructive  total  loss  of  the 
vessel,  which  existed  specifically  in  the  character  of  a  ship ; 
there  was  in  the  case  a  failure  of  proof  that  the  barque 
Daniel  might  not  have  been  repaired,  and  would  not  have 
been  repaired  by  a  prudent  owner  so  that  she  could  have 
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carried  the  cargo  forward  to  the  port  of  ultimate  destination. 
My  opinion  is  that  such  proof  is  indispensable  to  maintain 
this  action,  that  there  is  an  entire  failure  of  it,  that  such  a 
necessity  for  sale  of  the  portion  of  the  cargo  sold  as  would 
make  the  sale  a  legal  sale  by  the  master,  has  not  been  shown, 
and  that  therefore  it  does  not  appear  but  that  the  -insured 
might  have  earned  in  respect  of  a  portion  of  the  cargo  at  all 
events,  the  freight,  for  the  loss  of  which  he  seeks  to  make  the 
defendant  liable  under  the  policy  as  for  a  total  loss.  If  we 
direct  our  minds  to  an  inquiry  into  the  question  of  the 
practicability  of  repairing  the  vessel  at  Monte  Video  in  view 
of  the  principles  that  govern  what  is  familiarly  called  the 
prudent-owner  question,  we  find  the  evidence  presented 
coming  very  far  short  of  the  evidence  demanded.  The  facts 
in  proof  may  be  stated  in  substance  as  follows :  On  the  23rd 
of  Febi^uary  the  barque  encounted  a  pampero  when  riding  at 
anchor  in  Monte  Video,  A  survey  was  called  on  the-  27th. 
Nine  inches  of  water  were  found  in  the  well  which,  an  hour 
after,  had  increased  to  thirteen  inches.  The  topsides  were 
found  good,  the  calking  in  some  places  slack,  the  stanchions^ 
Tjovering-board  and  waterway  sound,  while  the  water  in  her 
was,  by  the  surveyors  from  these  premises,  inferred  to  be 
made  below  the  waterline.  They  therefore  recommended  her 
to  be  lightened  to  her  copper  and  then  resurveyed.  They 
concluded  by  estimating  her  then  value  to  be  £730.  The 
master  says  she  was  sold — she  was  not  fit  to  go  to  sea.  I 
would  not  have  gone  in  her,  she  was  opened  and  strained  at 
the  topsides.  He  adds,  "  She  was  built  of  white  English  oak 
in  1868  or  1867.  She  was  in  good  order  and  fit  for  the 
voyage  at  Buenos  Ay  res,  she  remained  at  Monte  Video,  I 
left  her  there  afloat  a  fortnight  after  the  discharge  of  the 
cargo.  She  was  leaking  some  but  could  be  easily  kept  free. 
No  repairs  were  put  on  her  before  I  left  Three  houi's  of 
one  man  or  one  and  a  half  of  two  would  keep  her  free." 

Now  it  is  incontrovertable  that  consistently  with  all  this, 
not  only  would  it  be  perfectly  competent  to  a  jury  to  find 
that  the  prudent  owner  would  repair,  but  it  is  not  possible  to 
suppose  that  they  could  find  otherwise  on  the  facts  stated. 
Many  of  the  points  of  law  discussed  at  the  argument  and  in 
relation  to  which  cases  were  uited,  are  no  longer  xeooatoe 
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cfiLestiones  but  ren  judicata:,  in  respect  of  which  reference  to  a 
good  text  writer  would  have  sufficed.  Arnold,  one  of  them 
says,  p.  694,  last  edition  by  McLachlan,  "  if  both  ship  and  cargo 
have  been  justifiably  (i.  «.,  under  extreme  necessity)  sold 
abroad  the  assured  may,  without  notice  of  abandonment, 
recover  as  for  a  total  loss  of  freight.  It  is  otherwise  if  the 
sale  is  unjustifiably  made  where  the  ship  might  have  been 
repaired  or  the  cargo  sent  on,  so  as  to  earn  freight,  and  in  such 
a  case  were  notice  of  abandonment  unaccepted  cannot  alter 
the  rights  of  the  parties.*'  The  same  learned  authority  saj's 
(p.  967)  "  where  the  original  ship  can  be  repaired  in  a  reason- 
able time,  or  the  cargo  may  be  sent  on  in  a  substituted  ship 
at  a  reasonable  amount  of  cost  and  trouble,  and  with  a  fair 
hope  of  its  ultimately  arriving  in  specie  or  in  a  merchantable 
»tate  at  its  port  of  destination,  the  roaster  is  not  justified  in 
selling,  and  the  ship-owner  will  not  be  entitled,  on  the  ground 
of  the  master's  negligence  or  improper  conduct,  in  selhng  the 
goods  instead  of  forwarding  them,  to  give  notice  of  abandon- 
ment and  recover  as  for  a  total  loss  on  freight."  We  are 
necessitated  to  view  this  case  under  the  facts  a»  if  it  appeared 
affirmatively  that  the  barque  could  have  been  repaired  at  a 
reasonable  cost  and  within  a. reasonable  time,  and  could  have 
put  to  sea  and  conveyed  that  portion  of  the  cargo  which  the 
master  sold,  to  the  port  of  destination.  Then,  as  regards  that 
(to  use  the  language  of  Yates,  J.,  in  Srdtits  v.  Ocean  Insur- 
ance Company,  14  John.,  p.  143,  used  by  him  in  relation  to  a 
state  of  facts  identical  with  that  which  I  have  just,  supposed 
to  mark  this  case)  the  insurers  on  the  freight  policy  were 
completely  exonerated.  The  view  which  I  have  taken  of  the 
question  before  us  and  above  expressed,  impreased  itself  on 
the  mind  of  the  learned  Chief  Justice  at  the  trial.  In 
accordance  with  it  I  am  of  opinion  that  the  Fule  for  a  new 
trial  should  be  made  absolute.  That  conclusion,  as  already 
intimated,  is  arrived  at  as  a  consequence  of  the  opinion 
expressed  on  the  particular  ground  referred  to  taken  in 
support  of  the  rule. 

But  I  feel  it  impossible  to  dispose  of  this  case  without 
adverting  to  the  proved  fact  that  in  relation  to  a  portion  of 
the  cargo  absolutely  destroyed  by  perils  of  the  sea,  freight 
insured  to  the  plaintifi*  was  not,  and  after  the  disaster  could 
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not,  have  been  earned  by  him.  Of  course  it  becomes  important 
to  inquire  in  this  last  aspect  of  the  case  whether  that  destruc- 
tion was  caused  in  the  course  of  the  voyage  insured.  I  am  of 
opinion  that  the  original  policy  -and  the  endorsement  on  it 
must  be  read  together,  and  that  so  read  the  voyage  insured 
must  be  taken  to  have  been  a  voyage  from  Buenos  Ay  res  to 
Cardenas  with  liberty  to  go  to  Monte  Video  as  an  inter- 
mediate port.  If  this  be  the  true  construction  a  liability  by 
the  defendant  company  was  incurred  and  should  be  responded 
to  by  it  in  regard  to  that  portion  of  the  beef  which  was 
destroyed  by  sea  damage  within  the  risk.  The  extent  of  this 
liability  for  a  partial  loss  expressed  in  pecuniary  amount  may 
be  ascertained  by  agreement  of  the  parties  or  by  reference  to 
to  a  master.  If  the  plaintiff  consents  that  the  amount  shall 
be  thus  ascertained,  and  the  defendant  company  agrees  to  pay 
it,  the  plaintiff  will  have  judgment  for  whatever  it  may  be,  as 
also  for  his  costs  of  suit,  including  the  costs  of  the  trial  but 
not  those  of  the  argument.  If  this  arrangement  be  not 
assented  to  by  both  of  the  parties  the  rule  will  be  made  abso- 
lute for  a  new  tiial,  with  costs. 


CHISHOLM  ET  AL.  V.  CHISHOLM  et  al. 

PLiNTirFS  consigned  goods  to  the  defendants  to  be  sold,  and  the  proceeds  handed  over 
io  D.  S.  D.  S  being  indebted  to  defendants  gave  to  them  a  promissory  note  for  the  amount, 
and  died  leaving  his  estate  in  an  insolvent  condition.  An  action  having  been  brought  by  the 
•executors  of  D.  8.  in  the  narae  of  plaintiffs  to  recover  the  amount  arismg  from  the  sale  of  the 
^oods. 

neld,  that  defendants  were  entitled  to  offset  the  amount  of  the  note  given  by  D.  S. 

Sir  W.  Young*  C.J.,  now,  (August  5th,  1872,)  delivered 
the  judgment  of  the  Court: — 

The  plaintiffs  complained  in  this  action  that  the  defendants 
had  not  sold  and  accounted  for  certain  goods  of  theirs  put  into 
•defendants  hands  for  sale,  and  under  the  common  counts  they 
claimed  $333  for  money  received  to  their  use.  Their  principal 
witness  at  the  trial  was  one  of  the  executors  of  Donald  Scott, 
who  proved  that  the  plaintiffs  consigned  the  goods  to  the 
defendants  to  be  sold  and  the  proceeds  handed  over  to  Scott 
in  part  payment  of  a  debt  which  they  (plaintiffs)  owed  him. 
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This  witness  also  proved  that  he  had  commeDced  this  suit  on 
the  written  authority  of  the  plaintiffs,  which  he  produced.     It 
appeared,  therefore,  to  the  Judge  on  the  trial,  as  we  also 
thought  at  the  Argument,  that  the  plaintiffs  had  no  control 
over  the  proceeds  appropiiated  to  the  use  of  Scott  for  a  valu- 
able consideration,  and  that  his  executors  were  the  real  plain- 
tiffs.    In  that  view  the  admitted  net  proceeds  being  $297.32, 
were  in  the  hands  of  the  defendants  claimable  by  the  executors,, 
but  subject  to  any  legal  set-off.     The  date  when  the  good* 
were  delivered  to  the  defendants  and  the  above  balance  ascer- 
tained did  not  appear,  but  it  was  shown  that  Scott  (m  the  I3th 
November,  1870,  gave  a  note  to  the  defendants  at  three  months,, 
and  falling  due,  therefore,  an  the  14th  February ^  1871,  for 
$516.    Scott  died  6th  December,  1870,  and  there  is  reason  ta 
believe  that  his  estate  is  insolvent.     The  object  of  this  suit,, 
therefore,  in  using  the  plaintiff's  name,  is  to  recover  not  ta 
their  own  use  but  to  the  use  of  the  executors,  the  proceeds 
of  the  goods  with  costs,  and  leave  the  defendants  to  their 
dividend  on  the  note,  or  as  it  is  called  by  a  misapprehension,, 
the  accf  ptance  of  Scott     Now  if  this  could  be  done  legally  it 
would  certainly  be  an  injustice  to  require  the  plaintiffs  to  pay, 
on  the  one  hand,  in  full  the  amount  they  owe  and  are  willing 
to  credit  to  Scott*8  estate,  and  on  the  other  hand,  to  receive 
what  may  be  a  small  dividend  on  the  debt  the  estate  owes 
them.     This  would  not  be  allowed  in  a  case  of  bankraptcy, — 
and  we  see  no  adequate  reason  for  allowing  it  to  be  done  by 
an  executor  any  more  than  by  an  assignee.     The  action  was 
brought  after  notice  by  the  attorney  on  the  Srd  Fehrtiary, 
1871,  and  on  the  6th  the  defendants  put  in  their  claim  on  the 
estate  for  the  $516,  less  $297.32.     This  was  the  first  time  the 
proceeds  were  ascertained,  and  an  objection'  might  lie  on  that 
ground  to  the  action  brought  on  the  3rd,  and  then  the  plain- 
tiffs would  be  reduced  to  a  claim  for  nominal  dafnages  on  the 
first  count.      But  without  running  into  these  niceties,  and 
looking  into  the  two  demands  as  subsisting  in  point  of  fact  at 
the  same  time,  we  think  that  the  defendants  are  entitled  to 
their  set-off,  and  therefore  that  the  nonsuit  ordered  by  Mr.. 
Justice  Ritdiie  should  be  dismissed  with  costs* 
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HAMILTON  V.  PICKLES. 

Wmx  a  plaintiff  baa  raoovered  in  ejectment  some  portion  of  the  landa  described  In  bia 
writ,  but  it  does  not  clearly  appear  by  the  verdict  to  what  portion  of  the  premises  dalmed  he 
is  entitled,  the  verdict  will  not  be  set  aside  for  uncertainty,  as  the  Court  will  not  assume  that 
he  Hill  attempt  to  recover  possession  beyond  what  he  is  entitled  to.  The  verdict  is  ample 
authority  for  this,  and  the  plaintiff  must  ascertain  the  line  at  hii  peril. 

McCuLLY,  J.,  now,   (August  5th,    1872,)    delivered    the 
judgment  of  the  Court: — 

This  was  a  rule  nisi  to  set  aside  a  verdict  in  ejectment 
obtained  at  King's  by  the  plaintiff*,  upon  the  ground  that  it 
did  not  sufficiently  clearly  appear  by  the  verdict  to  what  por- 
tion of  the  premises  claimed  the  plaintiff  was  entitled  to  judg- 
ment. It  was  admitted  on  the  argument  that  plaintiff  had  by 
the  verdict  recovered  some  portion  of  the  lands  and  messuage 
described  in  his  writ.  The  Court  have  had  no  difficulty  under 
such  circumstances  in  arriving  at  a  decision.  Before  the 
Comvion  Law  Proeeedure  Act  of  1852,  the  rule  in  England 
was  that  the  plaintiff*  executed  his  writ  of  habere  according  to 
what  he  actually  recovei-ed  in  the  suit  and  upon  his  own 
responsibility.  In  Ablett  v.  Skinner,  1  Sidei-fin,  229,  the 
declaration  was  for  a  fourth  part  of  a  fifth  part,  and  the  title 
of  plaintiff  was  only  to  a  third  of  a  fourth  of  a  fifth,  being 
only  a  third  of  what  was  declared  for,  and  it  was  said  that 
plaintiff' could  not  have  a  verdict  because  the  verdict  ought  to 
agree  with  the  declaration.  But  by  the  Court  the  verdict 
may  \}e  taken  according  to  the  title.  Cited  in  last  edition  of 
Sehvyn'a  Nisi  Prius,  680 ;  and  in  Denn  v.  Surges,  1  Buit., 
326,  Lord  Mansfield  said :  "  The  plaintiff*  shall  recover  accord- 
ing to  his  title,  and  it  is  no  objection  to  his  recovering  what 
he  is  entitled  to  that  he  has  demanded  more.  Again  in  Guy 
V.  Rand,  Cro.  Eliz.,  12,  it  is  said  if  ejectment  "  be  brought  for 
one  hundred  acres,  plaintiff  may  recover  forty."  In  8  East, 
357,  the  Court  gave  leave  to  enter  the  verdict  accoiding  to  the 
Juf^ges  notes  for  a  messuage  only,  leaving  out  the  word 
•'tenement."  TiddJs  Prac,  4th  ed.,  796;  Roe  d,  Saul  v. 
Dawson,  3  Wils.,  49,  in  ejectment  for  five-eighths  of  a  cottage 
the  sheriff  gave  possession  of  the  w^hole.  Held  that  the  tenant 
should  be  restored  to  his  possession  of  three-eighths.  In 
Msn^res  v.  Barn/,  2  Str.,  1180;  Roe  v.  Pp%oer,2  N.  R.  1,  the 
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doctrine  is  laid  down  that  the  Court  will  make  every  possible 
intendment  to  support  the  judgment.  A  bare  possibility  of  title 
consistent  with  the  judgment  will  be  sufficient.  Sdvjyns  N.  P., 
682.  In  Connor  v.  West,  5  Burr.,  2673,  it  is  laid  down  that 
the  sheritF  delivers  pos^jssion  on  the  showing  of  the  plaintiff, 
who  is  at  his  peril  to  take  possession  of  no  more  than  he  is 
entitled  to;  and  if  he  take  execution  for  more  than  he  is 
entitled  to^  or  than  the  recovery  warrants,  the  Court  will 
interpose  in  a  summary  way,  and  restore  the  tenant  to  the 
possession  of  such  part  as  was  not  recovered.  1  fiitr,,  ^^26 ; 
Per  Lord  Mansfield,  C.  J.,  and  Doe  v.  Dawson,  3  Wils.,  49. 

The  Court  will  not  anticipate  that  plaintiff  will  attempt 
to  recover  possession  by  a  writ  of  habere  beyond  what  he  is 
entitled  to  under  his  verdict,  namely,  up  to  the  line  run  by 
Johnston.  If  he  doas  this  and  no  more  his  verdict  is  ample 
authority.  He  must  ascertain  where  that  line  is  at  his  peril, 
to  use  the  language  cited,  and  govern  himself  accordingly. 
The  rule  nisi  for  a  new  trial  must  be  discharged  with  costs. 


ANDERSON    v.  ARCHIBALD. 

Plaintift  sold  to  defcndiint » quantity  of  hides,  some  of  which,  nnder  the  defendant's 
instnictions,  were  delivered  to  hi$i  a^e  its,  A.  &  Co.,  who  t^ave  to  plaintiff  their  note  for  the 
amount  due  him.  Plaintiff  thereupon  enterol  in  hi.-)  hook  "  settled  by  note  of  3r^."  A.  k 
Co.  havin^c  become  insolvent,  the  note  was  dishonored. 

Jlcld,  that  the  juiy  were  not.  warranted  in  rcjardinjif  the  entry  in  plaintifTs  book  as 
evidence  of  anything  but  a  conditional  pay ni .nit. 

A  Uo^  that  defendant,  not  being  a  party  to  the  note,  there  was  no  necessity  to  ^ve  him 
notice  of  dishonor. 

DesBarres,  J.,  now,  (August  5th;  1872,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  for  goods  sold  and  delivered,  in  which 
his  lordship  the  Chief  Justice  befoi^e  whom  it  was  tried,  told 
the  jury  that  there  were  two  questions  raised  by  the  pleadings 
and  evidence  for  their  consideration.  1st,  whetlier  the 
plaintiff  had  accepted  the  note  of  Archibald  i;  Go.  in  satis- 
faction of  the  debt  for  which  the  action  was  brought,  or 
accepted  it  for  the  accommodation  of  the  deEen<lant,  and  as  a 
conditional  payment  only ;  and  2adly,  whether  the  credit  for 
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the  goods  had  in  fact  been  given  to  the  defendant  or  to 
Archibald  <t  Co,  The  jury  found  a  verdict  for  defendant  on 
the  questions  submitted  to  them,  and  we  are  now  called  upon 
to  decide,  after  hearing  the  argument  of  the  counsel  of  the 
parties  under  the  rule  granted  for  setting  it  aside,  whether 
the  verdict  so  found  is  consistent  with  the  law  and  facts  of 
the  case,  or  so  much  at  variance  with  both  as  to  entitle  the 
plaintiff  to  a  new  trial.  The  plaintiff's  case  rests  altogether 
on  his  own  evidence.  The  defence  rests  on  the  evidence  of 
John  Archihald  and  Thomas  Archibald,  who,  during  all  the 
time  the  goods  (calf-skins)  were  shipped,  were  doing  business 
in  this  city  as  copartners,  but  have  since  failed,  and  acting  as 
the  agents  of  defendant,  who  resided  at  Musquodoboit.  The 
plaintiff  in  his  examination  stated  that  he  agreed  to  deliver 
all  his  calf-skins  to  defendant  at  90  cents  each,  and  that  he 
oid  deliver  them  in  five  different  lots,  the  first  to  one  James 
Cooper,  under  an  order  which'  was  produced ;  the  second  to 
defendant  himself ;  the  third  to  one  Ersldne  Arcfiibald,  also 
under  an  order  of  defendant,  which  was  lost ;  the  fourth  to 
Abraham  Hiygivs,  on  another  order  of  defendant,  which  was 
lost;  and  the  fifth  to  Archibald  <fc  Co,  under  a  letter  of 
defendant;  the  whole  amounting  to  S243.  That  defendant 
gave  him  a  note  made  by  Archibald  Jc  Co,,  at  the  delivery  of 
the  second  lot  of  goods,  for  $120,  which  was  paid,  and  there 
was  also  payment  of  $6  ;  that  plaintiff  mailed  a  letter  to 
defendant  about  the  end  of  September,  1867,  to  which  he 
received  a  reply  on  the  2nd  October,  enclosing  an  order  on 
Archibald  <fr  Co,;  that  having  such  order  he  called  upon 
Archibald  <k  Co.,  and  received  from  them  a  note  for  8123, 
dated  7th  October,  18G7,  payable  at  three  months ;  this  note 
was  endorsed  by  plaintiff  to  James  Graham,,  as  a  payment, 
and  by  him  to  Charles  Graham  &  Co,  It  was  placed  in  the 
Bank  of  Xova  Scotia  and  dishonorevl,  and  the  plaintiff  having 
received  a  notice  of  its  dishonor,  took  up  the  note  on  the  20th 
January,  1868.  In  his  cross-examination  he  sax's  defendant 
owed  him  for  113  calf-skins  at  the  time  he  received  the  note 
from  Archibald  <S!  Co,  for  $120;  that  he  took  the  note  for 
$123  from  Archibald  &  Co,  in  payment  of  the  balance  due  to 
him  to  accommodate  the  defendant,  and  made  in  his  book  this 
entry,  "settled  by  note  of  $123."     In  conclusion  he  says  he 
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credited  the  defendant  alone,  having  trusted  Archibald  <b  Co. 
to  the  amount  of  3155  for  skins  in  1866,  for  which  he  was 
paid.  On  the  part  of  the  defence  John  Archibald,  one  of  the 
firm  of  Archibald  <t  Co.,  was  called  as  a  witness,  who  stated 
that  plaintiff  and  defendant  came  to  him  in  1867  and  said 
defendant  had  agreed  to  take  plaintiff's  calf -skins  for  the 
year,  and  plaintiff  would  give  thdn  if  we  would  undertake  to 
pay  for  them  as  before,  which  we  agreed  to  do.  The  witness 
produced  the  ledger  of  Archibald  <b  Co.  at  the  trial,  showing 
their  account  with  plaintiff' in  1866  and  1867,  and  also  their 
account  with  defendant ;  that  after  charging  defendant  with 
the  note  of  $123,  they  (Archibald  <k  Co.)  still  owed  defendant 
8275.  In  his  cross-examination  he  stated  that  Archibald  <t 
Co.  were  the  agents  of  defendant,  and  had  no  interest  in  his 
business,  only  a  commission  on  his  sales ;  that  the^r  account 
was  with  M.Jb  E.  Archibald,  the  latter,  E.  Archibald,  having 
no  interest  in  their  business  ;  that  on  the  7th  October,  believing 
the  firm  perfectly  solvent,  he  signed  the  note  payable  for  $1 23, 
but  did  not  see  any  order  of  defendant,  a  statement  at  variance 
with  that  of  the  plaintiff,  who  says  he  called  on  Archibald  & 
Co.  with  defendants  order,  and  received  from  -them  the  note 
for  $123 ;  that  the  account  in  the  ledger  was  kept  against  the 
defendant  alone,  M.  Jj  E.  Archibald! 8  account  being  kept  on 
another  folio  ;  that  an  assignment  of  their  property  was  made 
on  the  4th  November,  1867.  The  note,  he  says,  was  not 
charged  in  their  book,  though  the  skins  were,  varying,  in  this 
particular,  from  the  statement  made  in  his  direct  examination. 
Thomas  Archibald,  the  partner  of  John,  states  that  he  took 
delivery  of  skins  in  1865  and  1866  from  plaintiff,  and  that 
th^y  (A rchibdd  (t  Co.)  took  delivery  of  skins  in  the  same 
way  in  1867,  though  he  was  not  positive  that  they  did  so  in 
that  year. 

This  is  the  whole  of  the  evidence  on  both  sides,  and  the 
question  is  whether  it  is  sufficient  to  sustain  the  verdict,  or 
whether  there  ought  to  be  a  new  trial,  as  contended  for  on  the 
part  of  the  plaintiff.  Looking  at  the  evidence  as  I  have  done, 
carefully,  I  must  say  that  there  is  nothing  in  it  to  satisfy  my 
mind  that  the  note  for  $123  was  given  to  and  accepted  b}'  the 
plaintiff  in  satisfaction  of  his  debt,  and  I  must  therefore  pre- 
sume from  their  finding  that  the  jury  gave  to  the  entry  in  the 
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plaintiff's  book,  containing  the  minute  already  referred  to,  viz., 
**  settled  by  a  note  for  $123/'  a  construction  and  an  effect  the 
entry  itself  was  never  intended  to  have,  by  regarding  it  as 
evidence  that  the  note  had  been  taken  and  accepted  in  satis- 
faction of  the  debt,  when  it  ought,  as  it  appears  to  me,  to  have 
been  regarded  as  a  mere  entry  to  mark  the  fact  that  a  note 
had  been  received,  which,  if  paid,  would  bo  a  satisfaction  of 
the  debt.  That  such  is  the  construction  that  ought  to  have 
been  put  up:)n  it  is,  as  I  think,  abundantly  clear.  I  will 
briefly  refer  to  a  few  of  the  cases  which,  in  my  apprehension, 
sustain  the  view  I  have  expressed.  In  Stedman  v.  Gooch, 
1  Esp.,  N.  P.,  5j  Lord  Kenyon  says  :  "  The  law  is  clear  that  if 
in  payment  of  a  debt  the  creditor  is  content  to  take  a  bill. or 
note  payable  at  a  future  day  he  cannot  legally  commence  an 
action  on  his  original  debt  until  such  bill  or  note  becomes 
payable  ordefault  is  made  in  the  payment,  but  that  if  the  bill  or 
note  is  of  no  value,  as  if,  for  example,  drawn  on  a  person  who 
has  no  eff'ects  of  the  drawer  in  his  hands  and  who,  therefore, 
refuses  to  pay,  in  such  case  he  may  consider  it  waste  paper 
and  resort  to  his  original  demand  and  sue  the  debtor  on  it. 
Here  the  makers  afterwards  failed  and  could  not  pay  when 
the  note  arrived  at  maturity.  In  Owenaon  v.  Morse 
7  T.  R.,  64,  it  was  held  that  if  the  seller  of  goods  takes  notes 
or  bills  for  them  without  agreeing  to  run  the  risk  of  the  notes 
being  paid  and  the  notes  turn  out  to  be  worth  nothing  they 
could  not  be  consiilered  payment.  Lord  Kenyon,  in  that  case, 
said  :  "  If  the  plaintiff  had  agreed  to  take  the  notes  in  pay- 
ment and  to  run  the  risk  of  their  being  paid,  that  would 
have  been  considered  as  payment  whether  the  notes  had  or 
had  not  been  afterwards  paid,  but  without  such  agreement 
the  giving  of  such  notes  is  no  payment"  In  the  present 
case  there  was  no  such  agreement.  In  Maillard  v.  The  Dulce 
of  AjrjyJe,  6  M.  &  G.,  40,  it  was  held  **  that  a  plea  that  bills 
were  taken  and  received  by  the  plaintiff  for  and  on  account 
of  the  debt  and  in  payment  thereof,''  did  not  necessarily 
import  satisfaction,  and,  in  Kemp  v.  Watt,  15  M,  &  W.,  672, 
the  word  "  discharge  "  was  held  to  carry  the  matter  no  further. 
In  Buttomley  v.  Nuifall,  5  C.  B.,  N.  S.,  122,  Byles,  J.,  says : 
'*  It  is  the  first  learning  that  taking  a  bill  for  and  on  account 
of  a  debt  does  not  operate  as  an  absolute  discharge  of  the 
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debt.  At  the  most  it  is  only  a  conditional  payment  which  is 
defeated  by  the  subsequent  dishonour  of  the  bill  whether 
total  or  partial."  Then  there  is  the  case  of  Maoctvell  v.  Deai^e, 
8  Moo.,  P.  C.  C,  376,  in  which  Sir  John  JerviSy  in  delivering 
judgment  for  their  Lordships,  says :  "  that  their  Lordships 
considered  it  quite  plain,  looking  at  the  correspondence,  that 
the  object  was  to  substitute  a  bill  of  exchange  for  a  cash  pay- 
ment as  a  mode  of  payment,  but  only  to  be  considered  as  if 
the  bill  was  duly  honoured  at  maturity,"  which  is  all  that  I 
think  was  done  here. 

It  is  unnecessary  to  multiply  cases  on  this  point ;  those  I 
have  referred  to  are,  I  think,  sufficient  to  shew  that  the  jury 
were  not  warranted  by  the  evidence  in  this  case  in  finding 
that  the  plaintiff  accepted  the  note  of  -4.  cfc  (7o.,  in  satisfaction 
of  the  debt  in  the  face  of  the  positive  testimony  of  the  plain- 
tiff that  he  took  the  note  for  the  accommodation  of  defendant. 

As  to  the  second  question  submitted  to  the  jury,  viz., 
whether  the  credit  had  in  fact  been  given  to  the  defendant  or 
A.  <fc  Co.,  there  seems  to  me  but  one  conclusion  to  which 
the  jury  ought  to  have  arrived  under  the  evidence  given  by 
the  plaintiff  to  the  effect  that  the  credit  was  given  to  the 
defendant  and  to  him  alone.  All  the  circumstances  connected 
with  the  sale  and  delivery  of  the  goods,  the  orders  given  by 
defendant  from  time  to  time  to  receive  them,  the  application 
made  to  plaintiff  by  defendant  by  letter  of  September,  1867, 
for  payment,  and  defendant's  repl}'  thereto  enclosing  an  order 
on  A.  <b  Co.  for  the  amount  claimed,  stating  that  if  they 
(A.  Jk  Co.)  gave  plaintiff  a  note  instead  of  the  money,  he 
(defendant)  would  pay  the  discount,  go  to  shew,  as  I  think, 
unmistakeably,  that  the  credit  was  given  to  defendant  and 
not  to  ^.  cfe  Co.,  and  upon  that  point  as  well  as  the  other,  I 
am  of  opinion  that  the  jury  were  not  at  liberty,  under  the 
evidence,  to  find  a  verdict  for  defendant.  But  it  was  con- 
tended by  the  learned  counsel  on  the  part  of  the  defendant 
that  if  the  credit  was  given  to  the  defendant,  the  plaintiff 
not  having  given  notice  of  the  dishonour  of  the  note  taken 
by  him  from  A.  <t  Co.,  was  not  entitled  to  recover,  and  our 
attention  was  directed  to  the  case  of  Peacock  v.  ParseiC, 
14  C,  B.,  N.  S.,  728,  and  Smith  v.  Mercer,  L.  R,  3  Exch.,  50, 
as  cases  sustaining  this  position.     In  the  case  of  Peacock  v. 
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Piirsell,  the  defendant  indorsed  to  the  plaintiff  a  bill  of 
exchange  as  collateral  security  which  had  been  endorsed  to 
hira  by  the  payee  and  was  accepted.  The  plaintiff"  kept  the 
bill,  and  when  it  became  due  neglected  to  present  it  or  to  give 
notice  of  dishonor,  and  it  was  held,  as  I  think  very  properly, 
that  as  between  the  plaintiff  and  defendant  the  laches  of  the 
plaintiff  made  the  bill  equivalent  to  payment.  Here  the 
defendant  was  no  party  to  the  note  taken  by  plaintiff  from 
A.  &  Co.,  and  there  was  no  necessity  to  give  him  notice  of  its 
dishonour.  See  Swinyard  v.  Bmves,  5  M.  &;  S.,  62. ;  Van 
Wart  V.  Wooley,  3  B.  &  C,  439.  In  Smith  v.  Mercer,  the  ques- 
tion was  raised  whether,  under  the  circumstances  of  that 
case,  recourse  could  be  had  to  the  defendant.  It  was  an  action 
for  goods  sold,  which  were  to  be  paid  for  "  by  cash  or  approved 
banker's  bills."  The  defendant  sent  the  cash  for  the  goods  to 
his  broker  within  the  time  named,  who  instead  of  paying  it 
over  to  the  plaintiff,  obtained  a  bill  of  exchange  from  a 
banking  company,  which  he  indorsed  to  the  plaintiff*.  The 
bank  from  whom  the  bill  was  obtained  failed  and  the  drawees 
declined  to  accept.  Notice  of  dishonour  was  given  by  the 
holders  to  the  plaintiff*,  the  broker  and  the  banking  company, 
but  no  notice  was  given  to  the  defendant,  who  was  not  aware 
until  applied  to  by  the  plaintiff  that  the  latter  had  not  been 
paid.  The  Court  held  that  as  plaintiff*  might  have  insisted 
on  the  defendants  indorsing  the  bills,  their  liability  was  the 
same  as  if  they  had  indorsed,  and  they  were  therefore  dis- 
charged because  they  had  not  received  due  notice  of  dishonour. 
The  circumstances  of  that  case  were  very  different  from  the 
present.  Here  there  was  no  indorsement  of  the  note  taken 
from  A,  <t  Co.,  and  no  necessity  for  notice  of  dishonour  to 
defendant,  who  has  sustained  no  loss  for  want  of  such  notice. 

I  am  of  opinion,  on  full  consideration  of  this  case,  that 
the  verdict  cannot  be  sustained,  and  that  the  rule  nisi  for  a 
new  trial  ought  to  be  made  absolute  with  costsw 
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Depbndast's  icrrant,  while  driving  at  a  rapid  pace  on  the  wrong  «{de  of  the  road,  came 
Into  collision  with  plaintiflTs  horse,  whereby  plaintiff  waa  injured.  There  being  no  contribu- 
tory negligence  on  the  part  of  plaintiff. 

HeULt  that  defendant  was  liable. 

McCuLLY,  J.,  now,  (August  5th,  1872,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  action  by  plaintif!  against  defendant  for  the 
negligent  driving  of  a  horse  and  carriage  by  defendant's  servant 
whereby  plaintiff  was  injured,  &c.  It  was  tried  before  Mr. 
Justice  DesBarres^  and  a  verdict  of  $10  given  in  favor  of 
plaintiff.  Defendant  obtained  a  rule  nisi  to  set  this  verdict 
aside,  which  was  argued  before  Justices  DeaBan^ea,  Ritchie 
and  McCiUly, 

At  the  close  of  plaintifTs  case  defendant's  counsel  had 
moved  for  a  nonsuit,  which  was  denied.  On  a  careful  exami- 
nation of  the  plaintiff's  case,  I  think  the  learned  Judge  exer- 
cised a  sound  discretion  in  refusing  the  nonsuit,  and  I  am 
clearly  of  opinion  that  if  he  had  nonsuited  the  plaintiff  there 
would  have  existed  grounds  for  setting  the  nonsuit  aside  and 
ordering  a  new  trial. 

The  testimony  of  defendant's  witnesses  was  in  many 
respects  contradictory,  and  in  almost  every  respect  inconsistent 
and  irreconcilable  with  that  of  plaintiff's  witnesses.  The 
learned  Judge  put  this  fairly  to  the  jury,  and  I  do  not  find 
any  reason  for  complaint  as  regards  the  way  in  which  he 
stated  the  law  to  them.  The  defendant's  servant  was  passing 
up  west  on  the  right  hand  side  of  the  centre  of  Spring  Garden 
road  with  a  carriage  at  a  rapid  pace,  at  least  seven  miles  per 
hour,  perhaps  more;  some  one  of  plaintiff's  witnesses  say 
11  or  12.  Plaintiff's  milkman  was  going  south  on  Dresden 
Row,  which  crosses  Spring  Garden  road  at  right  angles.  .  At 
the  point  of  junction,  and  just  as  plaintiff's  horse  had  reached 
SpHng  Garden  road  and  was  beginning  to  cross,  the  two 
horses  came  in  contact.  According  to  the  statutory  law  of 
this  Province,  defendant  being  to  the  right  of  the  centre  of 
the  street  was  on  the  wrong  side  of  the  road.  In  Chaplin  v. 
Hawes^  3  C,  &  P.,  554,  it  is  laid  down  by  Best^  and  approved 
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by  text  writers,  that,  "  though  the  rde  of  the  road  is  not  to 
be  adhered  to  if  by  departing  from  it  an  injury  can  be  avoided, 
yet  where  parties  meet  on  the  sudden,  and  an  injury  results, 
the  party  on  the  wrong  side  should  be  held  answerable,  unless 
it  appears  clearly,  that  the  party  on  the  right  had  ample 
means  and  opportunity  to  prevent  it/*  Assuming  this  to  be 
the  law,  it,  I  think,  concludes  the  defendant. 

As  regards  contributory  negligence,  and  whether  there 
was  any  or  no  on  the  part  of  plaintiff,  that  was  fairly  put  by  the 
Judge,  and  i  ts  consequences  explained  to  the  jury,  and  they 
have  by  their  verdict  negatived  it.  Because,  as  said  by 
Pollock  in  Williama  v.  Richards,  3  C.  &  K.,  82,  the  injury  to 
plaintiff  must  have  been  caused  by  defendant's  negligence 
only,  without  the  negligence  of  plaintiff  contributing  in  any 
way  to  the  accident." 

Upon  examining  the  leading  cases,  and  carefully  consider- 
ing those  cited  on  the  argument,  I  am  of  opinion  that  there  is 
no  ground  for  disturbing  the  verdict  in  this  case,  and  the  rule 
nisi  must  therefore  be  discharged. 


OVERSEERS  OF  POOR  v.  McLELLAN. 

Ox  an  application  for  an  order  of  filiation,  tlierc  was  no  clear  admission  on  the  part  of  the 
reputed  father,  and  no  fact  of  intercourse  sworn  to  except  b}'  the  mother,  #hose  evidence  was 
shaken  in  many  essential  points.  The  conviction  wus  quashed  on  apiieal,  and  a  new  triul 
granted. 

Sir  W.  Young,  C.  J.,  now,  (August  5th,  1872,)  delivered 
the  judgment  of  the  Court: — 

This  is  an  appeal  from  an  order  of  filiation  tried  before 
Mr.  Justice  Doddy  at  Pictou,  in  June,  1871,  under  circum- 
stances of  an  unusual  kind. .  The  defendant  is  a  married  man, 
occup}'ing  a  respectable  position  in  society,  and  the  mother  is  of 
tender  age  brought  up  in  his  house  from  childhood^  and,  if 
she  were  seduced  by  him,  must  be  regarded  as  the  victim  of  a 
more  than  ordinary  licentiousness.  It  is  not  to  be  wondered 
at,  therefore,  that  the  trial  and  the  argument  before  u:s  showed 
a  strong  feeling  in  the  defendant  and  his  counsel.    This  was 
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aggravated  by  the  fact  that  the  girl  in  the  first  instance 
charged  another  party  with  being  the  father  in  the  form 
required  by  the  statute,  and  that  she  now  alleges  that  the  first 
oath  was  made  falsel}^  at  the  instance  of  defendant  and  his 
wife,  all  of  which  they  deny.  They  must  be  admitted,  how- 
ever, to  have  committed  themselves  by  some  imprudences, 
wdiich  doubtless  induced  the  jury  to  sustain  the  order  of  filia- 
tion by  a  m»ijority  of  seven  out  of  nine. 

With  these  facts  the  case  demands  an  investigation  of  the 
principles  that  should  guide  us  in  a  case  of  bastardy  in 
awarding  or  rejecting  a  motion  for  a  new  trial.  It  does  not 
depend  upon  the  ordinary  rules  which  render  us  so  unwilling 
to  set  aside  a  verdict  upon  the  mere  weight  of  evidence,  but 
upon  the  nature  of  the  charge,  and  the  way  in  which  our  own 
Legislature  and  that  of  the  mother  country  have  regarded  it. 

Our  oiiginal  Bastardy  Act  and  the  decisions  of  this  Court, 
treated  such  an  appeal  as  a  criminal  inquiry,  (see  also  Rex  v. 
Archer,  2  T.  R.,  270,)  and  the  reputed  father  was  not  admitted 
as  a  witness.  The  unsupported  evidence  of  the  mother, 
therefore,  was  sufficient  to  convict  him.  This  was  opposed 
both  to  the  spirit  and  the  letter  of  English  legislation.  It  is 
enacted  by  the  Imperial  Statutes,  7  &8  Vic,  chap.  101,  sec.  3, 
and  8  &  9  Vic,  chap.  10,  sec  0,  that  before  an  order  of  filia- 
tion can  be  made,  the  evidence  of  the  mother  must  be  corro- 
borated in  some  material  particular  by  other  testimony,  to  the 
satisfaction  of  the  Justices.  "  This  rule,"  says  laylor  in  his 
work  on  Evidence^  sec  702,  "  has  been  wisely  established  in 
order  ta  protect  men  from  accusations  which  profligate, 
designing,  interested  women  might  easily  make,  and  which, 
however  false,  it  might  be  extremely  diflBcult  to  disprove." 
There  are  several  decisions  in  England  on  what  is  to  be 
accounted  material  evidence,  and  on  the  form  and  contents  of 
the  order.  See  the  Digest  of  Magistrates'  Gases,  7-8;  the 
case  of  Hodges,  2  L.  T.  R.,  N.  S.,  190 ;  Reg,  v.  Read,  9  Ai  &  El., 
G19  ;  and  the  Act. 

Our  own  Revised  Statutes,  3rd  series,  have  to  some  extent 
adopted  the3e  principles.  Chapter  91,  it  is  true,  does  not 
in  terms  require  corroborative  evidence  of  the  charge,  but  it 
permits  the  reputed  father  to  give  evidence,  and  directs  in 
section  9  that  on  appeal  "  the  whole  matter  may  be  heard  and 
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tried  by  a  jury  as  a  civil  action."  Where  the  mother,  there- 
fore, and  the  reputed  fatlier  are  both  examined  and  directly 
contradict  each  other,  and  there  is  no  sufficient  corroboration 
of  the  charge,  the  ordinary  rule  to  some  extent  would  seem  to 
apply,  and  it  is  a  hard  thing  to  sustain  a  conviction  under 
these  circumstances,  atfecting  the  domestic  peace  and  the 
social  standing  of  the  accu'sed. 

The  present  law  was  obviously  modified  for  the  protection 
of  the  party  charged,  but  it  would  operate  very  differently  as 
regards  this  defendant.  Formerly  he  could  only  have  been 
convicted  by  an  unanimous  verdict  of  twelve,  now  he  is  con- 
victed by  seven  out  of  nine,  after  being  heard  himself,  too, 
under  oath,  and  with  a  charge  of  subornation  of  perjury  on 
the  part  of  the  girl.  I  forbear  from  going  into  the  mass  of 
testimony  on' the  trial.  There  were  several  things  done  by 
the  defendant  which  it  is  difficult  to  explain, — a  want  of 
firmness,  of  consistent  and  indignant  denial, — which  must 
have  injured  him  .with  the  jury.  But  there  is  no  clear 
admission,  and  no  fact  of  intercourse  sworn  to  except  by  the 
girl,  whose  evidence  is  shaken  in  many  essential  points. 

Upon  the  whole,  then,  we  think  that  in  establishing  this 
verdict  we  might  be  setting  a  dangerous  precedent,  and  lest 
we  should  be  doing  the  defendant  an  injustice,  we  shall  grant 
him  a  new  trial,  but  we  do  not  think  him  entitled  to  costs. 


BANK  OF  BRITISH  NORTH  AMERICA  u  BUDD  et  al. 

Sbctios  119,  chapter  184,  Revi»4d  Statute^t  (Srd  Series)  in  reforence  to  Joinder  of  different 
eaufe*  of  «a  action  in  the  lame  suit,  applies  only  to  ciril  suits  and  not  to  proceeding  of  a 
mixed  ciril  and  criminal  nature. 

Plaintiff's  fourth  count  was  as  follows  :  **  That  the  said  hill  of  exchange  and  promissory  notes 
ahove  declared  upon  were  discounted  by  the  plaintiff,  and  the  money  advanced  to  the  defendant 
therefor  was  so  advanced  upon  the  representation  of  the  said  T.  G.  Budd,  that  the  said  firm  of 
Wm.  L.  Dodge  k  Co.,  the  defendants,  had  assets  to  a  laq^  amount  over  and  «boT«  all  their 
indebtedness  at  the  time  said  advances  were  made,  and  the  plaiutifls'  say  that  in  truth  and  in  fact 
the  said  Wm.  L.  Dodgt  k  Co.,- the  defendants,  had  no  such  assets,  as  the  said  T.  O.  Budd  well 
knew,  and  the  said  defendants  obtained  the  discount  and  advanoes  declared  upon  by  false  and 
frivolous  representations,  and  under  false  pretences." 

Eeldt  bad  on  demurrer,  1st,  because  it  did  not  allege  that  Budd  obtained  the  discount  and 
advances  on  the  bill  and  note  declared  upon,  with  intent  to  defraud  the  plaintiffs ;  2nd, 
because  it  did  not  allege  that  the  debt  had  not  been  paid,  and  3rd,  because  it  did  not  allege 
the  office  charged  against  or  act  committed  by  Budd' to  be  contrary  to  the  statute. 
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Desbarres,  J.,  now,  (August  5th,  1872,)  delivered  the 
judgment  of  the  Court: — 

Demurrer  to  the  fourth  count  of  plaintiflTs  writ  or  declara- 
tion by  Thomas  G.  Budd,  one  of  the  defendants.  The  first 
count  is  on  a  bill  of  exchange  drawn  by  William  L.  Dodge  & 
Co.  on  Thomas  G.  Bxidd  for  $650  m  favor  of  G.  P.  Black,  and 
by  him  endorsed  to  plaintiff.  The  second  is  a  promissory  note 
drawn  by  Wm.  L.  Dodge  &  Co,  payable  to  T.  G.  Budd,  for 
$1500,  and  by  Bvdd  endorsed  to  plaintiff.  The  third  is  on  a 
note  drawn  by  John  Moaher  payable  to  Wm.  L,  Dodge  <b  Co., 
for  $265.87.  and  by  them  endorsed  to  plaintiff.  And  the 
fourth  and  last  count,  framed  under  section  92  of  the 
Insolvent  Act  of  Dominion,  of  1869,  is  in  these  words;  "That 
the  said  bill  of  exchange  and  promissory  notes  above  declared 
upon  were  discounted  by  the  plaintiff,  and,the  money  advanced 
to  the  defendant  therefor  was  to  advanced  upon  the  repre- 
sentation of  the  said  T.  G.  Budd  that  the  said  firm  of  Wm.  L. 
Dodge  &  Co.,  the  defendants,  had  assets  to  a  large  amount 
over  and  above  all  their  indebtedness  at  the  time  said  advances 
were  made,  and  the  plaintiffs  say  that  in  truth  and  in  fact  the 
said  Fm.  i.  Dodge  <fe  Co.,  the  defendants,  had  no  such  assets, 
as  the  said  T.  G.  Budd  well  knew,  and  the  sai<l  defendants 
obtained  the  discount  and  advances  declared  upon  by  false 
and  frivolous  representations,  and  under  false  pi-etences." 

To  this  count  there  are  no  less  than  eleven  different 
grounds  of  demurrer  pleaded  by  Thomas  G.  Budd,  to  all  of 
which  it  is  unnecessary  to  refer.  It  is  enough  to  notice  those 
only  on  which  the  defendant  relied  at  the  argument  before 
Mr.  Justice  Wilkins,  Mr.  Justice  McCuUy,  and  myself,  during 
the  present  term.  From  the  sixth  and  following  grounds  of 
demurrer  it  will  be  at  once  perceived  that  this  is  an  action  of 
a  novel  and  mixed  character,  being  in  fact  a  civil  and  criminal 
proceeding  combined,  in  which  it  is  sought  to  recover  against 
the  two  defendants  jointly  the  amount  of  the  bill  of  exchange 
and  notes  sued  for,  and  at  the  same  time  and  in  the  same  suit 
to  proceed  against  Thomas  G.  Budd  only,  under  section  92  of 
the  Insolvent  Act  of  1869,  for  fraud,  for  which  if  convicted 
he  would  be  liable  to  be  and  might  be  imprisoned  for  a  period 
not  exceeding  two  years.      This  being  as  we  thought  an 
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anomalous  proceeding,  my  learned  brethren  and  myself  were 
anxious  to  be  furnished  with  some  authority  or  precedent  for 
it,  pointing  out  the  mode  and  manner  by  which  such  an 
action  can  be  tried ;  but  no  precedent  or  authority  has  been 
furnished,  and  we  are  therefore  left  to  exercise  our  own  judg- 
ment and  form  our  own  opinion  in  the  matter. 

It  is  true  under  section  119  of  chapter  134,  R,  8,,  different 
causes  of  action  of  whatever  kind,  except  local,  may  be  joined 
in  the  same  suit,  provided  they  be  by  and  against  the  same 
parties  and  in  the  same  rights ;  but  this  applies  only  to  civil 
suits,  and  not  to  a  mixed  proceeding  like  this ;  besides  it  is 
not  against  the  same  parties.  Having  no  precedent  and  no 
information  as  to  the  mode  by  which  the  provision  of  section 
92  of  the  Insolvent  Act  of  1869  is  carried  out  elsewhere,  we 
see  serious  difficulties  in  the  plaintiffs'  way  in  this  case,  and 
are  at  a  loss  to  know  how  a  civil  suit  against  both  defendants, 
and  a  criminal  or  qtiasi  criminal  proceeding  against  one  of 
the  defendants  only,  can  be  prosecuted  at  one  amd  the  same 
time  in  this  Court.  We  might  ask,  and  we  did  ask  at  the 
argument,  how  the  jury  was  to  be  empannelled  and  sworn 
and  the  verdict  to  be  taken,  and  in  what  manner  and  form  the 
judgment  of  the  Court  was  to  be  entered  up  and  enforced,  but 
we  did  not  receive  satisfactory  answers  to  these  que^stions.  It 
is  right  to  say  this,  that  we  entertained  doubts  at  the  argu- 
ment, which  have  not  since  been  removed,  as  to  the  practi- 
cability of  proceeding  under  section  92  of  the  Inadvent  Act 
of  1869  in  the  form  adopted  here ;  but  we  are  not  drawn  to 
the  necessity  of  expressing,  and  in  the  absence  of  information 
we  ought  to  have^  we  desire  it  to  be  understood  that  we  do 
not  now  express  any  opinion  on  that  point.  Apart  from,  and 
independent  of  the  doubts  we  have  expressed  in  relation  to 
the  form  of  proceeding,  and  assuming  that  the  plaintiffs  may 
proceed  against  both  defendants  jointly  for  the  recovery  of  his 
debt,  and  against  one  defendant  separately  for  fraud  in  the 
same  suit,  we  are  all  of  opinion,  upon  the  ground  of  mis- 
joinder, and  also  on  the  following  grounds,  viz.,  that  the 
fourth  count  of  the  dedaratiQn  which  is  demurred  to  is  bad, 
first,  because  it  does  not  allege  that  Thomas  G.  Budd 
obtained  the  discount  and  advances  of  money  on  the  bill  of 
exchai^  and  notes  declared  upon  with  the  intent  to  defraud 
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the  plaintiffs ;  secondly,  because  it  does  not  all^e  that  tlie 
debt  has  not  been  paid,  and  thirdly,  that  it  does  not  allege 
that  the  offence  charged  against,  or  act  committed  by  Thomas 
G.  Budd,  is  contrary  to  the  statute.  On  last  ground  see 
6  Q:  JB.,  100;  2  East,  333.  We  are  all  opinion,  therefore, 
that  there  must  be  judgment  for  the  defendants 


BAKER  ET  AL,  V.  BROWN. 

PLAB^TiFn  in8ur«d  their  vewel  with  defendants  on  time,  the  pelicy  bcfng  st&ted  to  be 
*'ag«izi8t  total  lots  but  subject  to  general  average,"  and  also  containing  the  followfaig  special 
clause,  viz. :  "  that  the  acts  of  the  assured  er  assurers  in  restoring^  saving  and  preserving  the 
propevty  insured  in  case  of  disaster  shall  not  be  considered  a  waiver  or  aooeptanoe  of  the 
abandenmeut."  The  vessel  was  stranded  In  St  John  harbour,  and,  after  a  caveful  and  com- 
potent  survey,  decUued  to  be  so  much  damaged  as  to  be  not  worth  repairing,  and  the  plaintifEs 
thereupon  gave  notice  of  abandonment  to  the  defendants  and  ordered  a  sale  of  the  ship.  Hie 
defendants  sent  an  agent  to  the  spot  who  succeeded  in  a  few  days  ki  having  the  ship  floated 
and  placed  in  a  situation  to  Im  repaired,  whereupon  they  notified  the  plaintifls  that  they 
'declined  to  accept  tiie  abandonment,  and  required  the  plaintiffs  to  take  the  vessel  and  repidr 
her.  The  plaintiffs,  however,  proceeded  with  the  sale,  and  the  ship  was  bought  in  by  the 
defendants,  registered  in  the  name  of  their  agent  and  repaired  and  navigated  at  their  cost 
and  for  their  benefit  for  two  years.    Plaintifb  claimed  for  a  total  loss. 

Heldt  that  although  it  was  not  an  absolute  hut  a  eonstructive  total  loss,  Botiee  of  aban- 
donment haviag  been  duly  given,  the  liability  of  defendants  attached : 

That  no  special  form  of  notice  of  abandonment  was  required  provided  the  Intentiou  to 
abandon  was  clearly  made  out : 

That  as  the  plaintiffs  had  acted  upon  the  judgment  of  competent  survejrors  that  the 
veeseIwaa>not  worth  repairing,  and  upon  their  own  bona  fide  opinion,  they  were  justified  in 
the  abandonment  and  sale  of  the  vessel ; 

And  finally  that  although  if,  under  the  special  elause  fai  the  policy  the  defendants,  after 
repairing  the  the  ship  had  tendered  her  back  to  the  plaintlflta  the  latter  would  have  been 
bound  to  accept  her,  yet  not  having  done  so  but  retained  h«r  for  their,  own  benefit  they  must 
be  hefd  to  bane  accepted  tile  abandonment,  and  must  therefore  pay  to  plaintiffs  the  full 
amount  of  thoiv  claim.. 

TouNG,  C.  J.,,  now,  (December  3rd,  1872,)  deliyered  the 
judgment  of  the  Court : — 

This,  is  a  case  of  marine  insurance  which  has  been  twice 
tried  at  Tarmouth,  and  on  the  second  trial  before  Mr.  Justice 
McCuUy  in  September,  1871,  the  plaintiffs,  after  the  examina- 
tion of  about  forty  witnesses,  obtained  a  verdict  for  the  full 
amount  of  their  claim  with  interest.  Sereral  legal  questions 
of  great  interest  arose  upon  the  trial,  which  were  argued  before 
Judges  DesBarrea  and  McCuUy,  and  myself,  in  July,  and  to 
which  I  have  given  an  attentive  consideration,  the  more  so 
as  some  of  them  are  new  and  hitherto  undecided  in  this  Court. 
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The  insurance  was  on  the  barque  Eliza  Yowag,  of  the 
burthen  of  530  tons,  owned  by  the  plaintiffs,  valued  in  the 
policy  at  $13,000,  and  insured  by  the  defendant  and  his  asso- 
ciates for  $6000,  there  being  another  insurance  of  like  amount 
with  the  Marine  Association,  also  of  Yai^mouth.  There  was 
likewise  an  insurance  with  the  defendant  and  others  on 
freight,  which  does  not  enter  into  the  present  case.  The 
policy  on  the  ship  was  against  time,  from  September,  1866,  to 
September,  1867,  and  was  *'  against  total  loss  but  subject  to 
general  average."  Besides  the  usual  labor  and  saving  clause 
common  to  English  and  American  policies,  it  contained  what 
is  known  as  the  Boston  clause,  because  in  use  there  for  many 
years,  **  that  the  acts  of  the  assured  or  assurers  in  restoring, 
saving  and  preserving  the  property  insured,  in  case  of  disaster, 
shall  not  be  considered  a  waiver  or  acceptance  of  the  aban- 
donment.** 

The  writ  is  in  the  usual  form,  claiming  as  for  a  total  loss, 
and  the  only  material  pleas  are  the  fourth  and  fifth,  denying 
such  loss.  There  was  no  proof  under  the  sixth,  imputing 
misconduct  to  the  plaintiffs,  and  no  allegation  of  unseawor- 
thiness, over-valuation,  or  fraud. 

In  March,  1867,  the  vessel  sailed  from  St  John,  N'.  B.,  for 
DvMin  with  a  cargo  of  deals,  and  on  the  same  day  was 
stranded  in  the  harbor  near  Ifavy  Island.  Two  of  the  port- 
wardens  examined  her  several  times  as  she  lay  between  the 
8th  and  the  14th  March,  and  on  the  latter  day,  combined 
with  three  ship-builderg  in  a  final  survey,  declaring  that  in 
their  opinion  the  ship  was  so  much  damaged  that  she  was  not 
worth  repairing,  and  that  it  was  for  the  interest  of  all  con- 
cerned that  she  should  be  sold.  They  signed  a  further  certi- 
ficate of  the  value  of  the  ship  as  she  then  lay,  which  they 
computed  as  worth  $2000  and  no  more.  Information  of  these 
facts  having  been  sent  by  telegram  to  Yarmouth^  the  plaintiffs 
on  the  15th  of  Mardi  addi^ssed  the  following  notice  to  the 
defendant's  company : — 

"  Yarmouth,  15th  March,  1867. 
^-Qentlemen: 

"  The  barque  Eliza  Foung,  having  been  repoi*ted  condemned, 
and  to  be  sold  in  St  John,  N.  R,  and  being  insured  in  your 
office  for  the  sum  of  $6000  on  hull  and  materials,  and  the 
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sum  of  $2400  on  freight  from  jS^,  John  to  Dublin,  we  there- 
fore, abandon  her  to  the  underwriters,  and  claim  total  loss  of 
both  vessel  and  freight. 

"John  Young, 

"  For  self  and  eo-ownera, 

"  To  th«  fUrteton  of  %\%  Atkntic  InfuraBoe  Coopany.** 

One  of  the  plaintiffs  thereupon  proceeded  to  8t  John,  and 
the  Company  sent  also  an  agent  on  their  behalf,  and  various 
negotiations  took  place  there  without  any  arrangement  being 
effected.  On  the  loth  Maixh  the  two  companies  combined 
in  a  notice  to  the  plaintiffs  that  they  had  telegraphed  to  Si. 
John  forbidding  the  sale  until  their  agent  arrived ;  and  on 
the  29th  March,  the  ship  having  by  that  time  been  floated  by 
their  agent  and  placed  in  a  situation  to  be  repaired,  the 
defendant's  company  notified  the  plaintiffs  that  the  directors^ 
declined  to  accept  the  notice  of  abandonment,  and  considered 
it  the  plaintiffs'  duty  to  take  charge  of  the  ship  and  repair 
her.  The  ship,  however,  was  sold  by  order  of  Bother,  but  on 
what  day  does  not  appear,  and  she  was  bought  in  for  the  two 
companies,  registered  in  the  name  of  Mr,  Ryeraon,  their  agent, 
and  repaired,  and  navigated  at  their  cost  and  for  their  benefit. 
This  is  an  extraordinary  feature  of  the  case,  unknown  in 
Tarmouth,  except  by  the  directors  or  part  of  them  as  stated 
in  the  Judge's  charge,  until  the  recent  trial,  and  having,  as^ 
must  be  conceded,  a  material  bearing  upon  the  issue.  The 
results  of  this  speculation  were  by  no  means  encouraging. 
The  cost  of  removing  the  ship  to  a  place  of  safety  was  $77&. 
The  repairs  cost  with  disbursements  $7499,  except,  the 
minutes  say,  "  the  expense  of  getting  her  off  the  rocks  and 
the  purchase  of  the  hull  and  materials.''  At  another  place 
the  expenses  are  stated  at  S5857  not  including  purchase. 
There  is  some  obscurity  in  these  statements,  and  we  are 
unable  to  check  them  by  the  accounts.  But  the  result  is* 
clear  enough.  The  vessel  was  ultimately  sold  by  the  two 
companies  two  years  after  the  disaster  for  $8000,  with  a  loss^ 
of  $3000  divided  between  them. 

At  the  trial  the  attention  of  the  jury  was  called  principally 
to  two  points, — the  alleged  acceptance  of  the  abandonment 
by  the  defendant's  company  as  presumable  from  their  actsv 
and  the  value  of  the  vessel  as  she  lay  on  the  rodcs,  amd 
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whether  she  was  then  worth  the  cost  of  repair.  Both  these 
questions  were  left  open  to  the  jury,  with  a  strong  leaning  in 
favor  of  the  plaintiffs,  but  several  other  points  arose  upon 
the  argument  which  we  must  also  inquire  into. 

It  was  urged  that  this  being  an  insurance  against  total 
loss,  the  defendant's  liability  attached  only  upon  an  absolute, 
and  not  upon  a  .constructive  total  loss.  I  had  occasion  to 
look  into  this  point  in  my  recent  judgment  in  Morton  v. 
PatiUo,  ante  p.  17,  and  adhere  to  the  opinion  I  then  gave,  which 
is  fortified  both  by  an  American  and  an  English  case  not 
then  cited.  In  the  elaborate  judgment  of  Mr.  Justice  Story  in 
PeeU  V.  Mercliants*  Insurance  Company,  3  Mason,  40,  he 
says :  "  A  total  loss  in  contemplation  of  law  does  not  neces- 
sarily suppose  the  actual  destruction  of  the  thing  insured. 
It  may  technically  exist  when  the  thing  is  in  safety,  but  is 
for  the  time  being  lost  to  the  owner,  or  taken  from  his  free 
use  and  possession.  In  one  of  the  latest  cases  decided  by 
Lord  Ellenbm^ough,  he  observed,  that  the  mere  restitution  of 
the  hull,  if  the  plaintiff  eventually  pay  more  for  it  than  it  is 
worth,  is  not  a  circumstance  by  which  the  totality  of  the 
loss  is  reduced  to  an  average  loss.  I  think,  therefore,"  says 
Judge  Story,  "  that  it  may  be  assumed  as  a  position  not  now 
controverted,  that  the  existence  of  the  ship  does  not  prevent 
the  loss  from  being  considered  total  to  the  owner."  In  the 
case  of  Adams  v.  McKenzie,  in  the  Common  Fleas,  7  L.  T. 
Reps.,  N.  S..  711,  l"3  C.  B.,  N.  S.,  442,  where  the  ship  was 
insured  against  total  loss  only,  there  was  a  constructive  total 
loss  with  a  notice  of  abandonment ;  this  was  held  to  amount 
substantially  to  a  total  loss,  though  the  ship  was  ultimately 
repaired  and  sold.  "  If  the  parties  intended,"  said  Williams, 
J.,  "only  to  insure  against  the  absolute  and  total  physical 
destruction  of  the  ship,  they  should  have  expressed  themselves 
in  different  language."  See  also  6  Mooters  P.  C.  C,  N.  S.,  304. 
This  point,  therefore,  may  be  considered  as  settled. 

The  next  objection  was  to  the  form  of  abandonment, 
which  for  that  reason  I  have  set  out  at  large.  The  rule  was 
cited  from  2  Parsons  on  Insurance,  172,  that  an  abandon- 
ment should  state  substantially  the  grounds  on  which  it  is 
made,  and  the  cause  stated  must  be  a  peril  within  the  policy. 
In  Peirce  v.  Ocean  Insurance  Co.,  18  Pick.,  83,  it  was  stated 
that  the  vessel  had  been  damaged,  condemned  and  sold,  but 
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the  abandonment  was  held  to  be  insufBcient,  Shaw,  C.J., 
saying:  "  It  has  ah*eady  been  mentioned  as  a  requisite  to  a 
good  abandonment,  that  it  must  state  the  reasons  and  grounds 
upon  which  a  total  loss  is  claimed."  So  held  also  by  Curtis,  J., 
in  a  case  where  the  vessel  was  stated  to  have  been  condemned. 
Some  exceptions,  however,  to  the  rule,  are  mentioned  in  the 
note  to  ParsontSt  and  we  have  never  acted  on  it  in  this  Court. 
Where  the  facts  are  known  or  may  be  ascertained  by  corres- 
pondence or  telegrams,  so  strict  a  rule  would  be  a  sacrifice  of 
substance  to  fo'-m.  It  is  contrary,  too,  to  the  spirit  of  English 
decisions.  Some  of  these  I  reviewed  in  my  judgment  in 
Morton  v.  PatiUo,  already  referred  to,  from  which  it  appeared 
that  no  special  form  of  abandonment  vfm  prescribed  by  law 
or  usage,  and  that  it  might  even  be  verbal.  I  have  since 
fallen  in  with  the  case  of  Cume  v.  Bombay  Native  Instir- 
ance  Company,  on  appeal  to  the  Privy  Council,  22  L.  T.  R., 
N.  S.,  317,  where  the  appellants  wrote  to  the  underwriters, 
stating  that  the  ship  was  a  total  wreck,  and  giving  notice 
that  they  should  claim  payment  of  the  policies.  The  Recorder 
of  Rangoon  had  held  the  notice  insufficient,  but  was  over- 
ruled by  their  lordships.  "  The  case,"  said  Lord  Chelmsford, 
"upon  which  the  Recorder  founded  his  judgment  was  the 
Nisi  Prius  case  of  Parm^ter  v.  Todhunter,  1  Camp.,  541,  in 
which  Lord  EUenborough  held  that  the  abandonment  must 
be  express  and  direct,  and  thought  the  word  *  abandon  *  must 
be  used  to  render  it  effectual.  But  whatever  strictness  of 
construction  might  have  been  applied  to  notices  of  abandon- 
ment in  former  times,  it  never  could  have  been  absolutely 
necessary  to  use  the  technical  word  *  abandon,' — any  equivalent 
expressions  which  informed  the  underwriters  that  it  was  the 
intention  of  the  insured  to  give  up  to  them  the  property 
insured  upon  the  ground  of  its  having  been  totally  lost  must 
always  have  been  sufficient."  Upon  this  rational  rule,  the 
notice  in  the  case  in  hand  cannot,  I  think,  be  assailed. 

And  this  brings  us  to  one  of  the  main  questions,  the  right 
of  the  plaintiffs  to  abandon  the  ship  as  she  lay  after  the  sur- 
vey or  condemnation  of  14th  March,  It  is  in  proof  that  the 
ship  shortly  after  was  got  off,  and  it  is  an  unavoidable  infer- 
ence, too,  that  she  was  repaired  so  as  to  be  accounted  sea- 
worthy, and  to  be  navigable  for  several  years,  up  to  1871  at 
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all  events,  at  a  cost  less  than  her  value  when  repaired.  The 
exact  cost  we  have  no  means  of  computing,  but  it  was  less 
than  her  value, — it  would  not  have  much  exceeded  half  her 
value  when  completed.  Did  a  probable  loss,  then,  founded  on 
the  judgment  of  competent  surveyors,  and  on  the  bona  fide 
opinion,  as  we.  must  assume,  of  the  insured,  justif}'  an  aban- 
donment and  sale  of  the  vessel,  and  impose  a  liability  as  for  a 
total  loss  on  the  defendant  ? 

Before  examining  this  very  important  and  very  difficult 
point,  we  must  call  to  mind  a  material  diflei-ence  between  the 
English  and  American  rule,  the  latter  permitting  an  aban- 
donment where  the  cost  of  repair  would  exceed  half  the  value, 
and  being,  therefore,  much  more  favorable  to  the  assured*. 
Keeping  this  in  view  let  us  again  turn  to  the  case  of  Peirce 
V.  Merchants'  Insurance  Co,  *  The  right  of  abandonment," 
said  Judge  Story  (fol.  61),  "  must  depend  upon  the  facts  and 
the  judgment  upon  these  facts,  at  the  time  when  it  is  made. 
If  the  facts  then  present  a  case  of  extreme  hazard  and  of 
probable  expenses  exceeding  half  the  value  of  the  ship,  the 
party  may  abandon,  although  in  the  event  it  turn  out  that 
the  ship  is  gotten  oif  at  a  less  expense."  And  he  cites 
Fontaine  v.  Phoenix  In^tiran^ce  Co,,  11  Johns.  R.,  293,  and 
Anderson  v.  WaUis,  2  Maule  &  Selwyn,  240-248.  An  abso- 
lute total  loss  is  not  necessary  to  justify  an  abandonment.  It 
ie  sufficient,  if  at  the  time  it  be  in  the  highest  degree  probable 
to  sound  judgment  acting  upon  all  the  facts.  In  the  forcible 
language  of  Lord  Ellenborough  in  the  caSfe  of  Anderson  v. 
Wallis.  an  abandonment  is  never  to  be  authorized,  except 
when  at  the  time  the  loss  was  actually  total  or  in  the  highest 
degree  probable ;  and  if  we  analyze  the  cases  that  settle  the 
law  that  now  prevails  in  England,  we  shall  find  that  it  is 
this  principle  that  runs  through,  explains  and  justifies  them 
all.  I  shall  cite  also  on  this  head  a  case  from  16  lUvnois 
Reps.,  235,  which  I  find  in  the  case  of  the  Baton  from  Mis- 
souri, reported  in  24  L.  T,  Reps,,  N.  S.,  44,  where  the  Court, 
after  a  very  free  discussion  of  the  subject,  held  that  the  right 
to  abandon  must  be  determined  by  the  j  udgment  of  experts 
applied  to  the  condition  of  the  vessel  at  the  time  of  abandon- 
ment;  and  although  the  cost  of  saving  and  repairing  the 
vessel  after  abandonment  may  be  less  than  50  per  cent.,  yet 
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if  the  facts  at  the  time  apparently  justified  the  abandonment, 
it  will  be  good.  It  was  objected  at  the  argument  of  the  case 
in  hand  that  the  total  loss  was  created  by  opinion  and  falsified 
by  fact,  but  if  the  principles  just  stated  be  sound,  the  judg- 
ment of  experts — an  honest  bona  fi.de  opinion  credited  by  a 
jury — will  sustain  an  abandonment  and  convert  a  partial  into 
a  total  loss. 

One  of  the  main  issues  put  to  the  jury  in  this  case,  and 
which  we  must  infer  from  the  verdict  to  have  been  found  for 
the  plaintiffs,  was  the  acceptance  of  the  abandonment  by  the 
acts  of  the  underwriters  in  purchasing  and  repairing  the  ship. 
Looking  to  the  well  established  rules  on  this  point,  (2  Parsoiis 
on  Insurance,  177 ;  3  Mason,  81,  &c.,)  there  can  be  no  ques- 
tion that  with  a  policy  in  the  usual  foriu,  the  acts  in  proof 
were  abundantly  sufficient  to  charge  the  defendants  with  an 
acceptance,  and,  therefore,  with  a  total  loss.  Their  sole 
answer  is  the  clause  already  cited  from  this  policy,  which 
comes  for  the  first  time  before  us,  with  the  lights  to  be  drawn 
only  from  the  American  law.  The  cases  are  in  the  note  to 
2  Parsons  on  Insurance,  142,  going  as  far  back  as  the  year 
1838.  In  the  Commonwealth  Insurance  Co.  v.  Chase, 
20  Pick.,  142,  where  the  policy  contained  this  clause,  the 
Court  said  the  legal  construction  must  be  according  to  this 
express  provision.  "  We  think  that  this  right  on  the  part  of 
the  underwriter  to  act  for  the  preservation  of  the  property 
insured  is  one  of  great  importance.  It  works  well  for  the 
cause  of  truth  and  justice.  It  proceeds  upon  the  principle  of 
indemnity,  on  which  the  law  of  insurance  rests."  Judge 
Story's  celebrated  decision  in  Peirce's  case  had  run  counter  to 
the  right  of  underwriters  to  repair  after  abandonment,  which 
the  Supreme  Court  of  Massachusetts  had  recognized,  and  the 
clause  in  question  was  inserted  in  the  Boston  policies  to 
restore  and  to  secure  that  right.  Both  in  its  general  and  its 
special  aspects  it  is  reviewed  in  the  case  of  Reynolds  v.  Ocean 
Insurance  Company,  22  Pick.,  191, 1  Met.,  160,  in  which  the 
opinion  of  Chief  Justice  Shatv  is  significant.  He  defines  and 
limits  the  rinrht  within  reasonable  bounds.  The  later  decision 
'  we  must  take  from  Parsons,  but  so  far  &s  we  can  see  it  in 
the  light  of  other  decisions,  the  full  effect  of  the  clause  is  not 
yet  settled.    According  to  Curtis,  J.,  the  claim  can  have  no 
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reference  to  any  other  repairs  than  such  as  may  be  needful 
for  the  temporary  preservation  of  the  property  and  its  relief 
from  perils  within  the  policy,  whereas  more  ample  and  com- 
plete repairs  appear  to  other  interpreters  to  have  been  con- 
templated. However  this  may  be,  all  are  agreed  that  after 
the  repairs  the  ship  must  be  restored  or  tendered  back  to  the 
assured  within  a  reasonable  time.  "If  the  vessel"  said  the 
Court,  "  was  not  got  off  repaired  (that  is  fully  repaired)  .and 
ready,  and  offered  to  be  restored  within  a  reasonable  time, 
after  the  underwriters  had  taken  possension  of  her  for  that 
purpose,  they  must  be  considered  as  having  made  her  their 
own,  and  accepted  the  abandonment,  and  would  then  be  liable 
as  for  a  total  loss/*  •*  Taking  possession  of  the  vessel  for 
another  and  distinct  purpose  is  not  within  the  provision  in 
this  policy."  Upon  these  principles  the  fact  of  the  under- 
writers in  this  case  having  omitted  to  restore  or  tender  the 
vessel  to  the  assured,  and  having  sailed  her  as  their  own,  is 
decisive  of  their  liability.  Had  they  so  restored  her  and  been 
able  to  show  that  the  loss  was  partial  only  in  its  character, 
they  might  have  recovered  the  outlay  from  the  assured,  as  in 
20  Pick.,  142,  already  cited.  This  case  of  Commonwealth 
Insurance  Co,  v.  Chase,  is  very  remarkable,  and  in  the  absence 
of  any  English  authority  or  clauses  which  are  American  in 
their  origin,  it  should  be  studied  as  a  guide.  The  policy, 
besides  the  **  Boston  clause/*  contained  two  others  peculiar  to 
itself,  and  which  none  of  our  offices,  so  far  as  my  experience 
goes,  have  adopted.  By  the  firat,  it  was  provided  that  the 
in.surers  should  not  be  liable  for  any  general  average  or  par- 
tial loss  on  the  vessel,  unless  the  sum  of  such  loss,  which  the 
insurers  would  be  obliged  to  pay  under  an  adjustment  as  of  a 
partial  loss,  should  amount  to  50  per  cent.  And  by  the 
second,  that  the  assured  should  not  have  the  right  to  abandon 
the  vessel  for  the  amount  of  damage  merely,  unless  the 
amount  which  the  insurers  would  be  liable  to  pay,  under  the 
adjustment  as  of  a  partial  loss,  should  exceed  half  of  the 
amount  insured.  The  vessel  was  insured  in  84000  valued  at 
S6000.  She  got  ashore  with  the  loss  of  both  masts,  cables 
and  anchors,  &c.,  and  an  abandonment  was  made  but  not 
accepted.  The  insurers,  under  the  "Boston  clause/'  then 
employed  an  agent,  who  took  measures  to  save  the  property^ 
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and  in  forfcy-eight  hours  he  got  the  vessel  oS  the  beach, 
recovered  her  cables  and  anchors,  and  towed  her  into  an 
adjoining  port,  where  she  was  overhauled  and  repaired  at  an 
expense  of  less  than  $1300,  including  $700  for  getting  her  off 
tne  beach.  The  repairs  were  well  made.  The  agent's  charges 
and  expenses  were  $293.75.  The  vessel  was  navigated  to 
Bo8ti/n  by  the  former  master  and  crew,  under  a  new  engage- 
ment made  with  the  agent  of  the  insurers,  and  on  her  arrival 
the  plaintiffs  brought  suit  against  the  owners  for  their  whole 
outlay,  $1C2G,  and  attached  the  vessel  therefor,  which  was 
afterwards  given  up  to  the  defendants  on  bond,  pursuant  to 
the  statute.  The  question  then  arose,  whether  the  defendants 
were  liable  for  expenses  incuried  without  their  consent  and 
against  their  will,  having  made  no  promise  express  or  implied 
to  pay  them,  and  the  expenses  made  for  the  relief  and  benefit 
of  the  insurers.  The  opinion  of  the  Court  delivered  by  Judge 
Putnam,  from  which  I  have  already  quoted  a  passage,  is 
worth  the  studying  as  a  whole,  and  I  regret  thai  we  have  none 
of  the  JfctfisacAiwe^te  reports  since  those  of  1840,  which  might 
have  thrown  further  light  upon  it.  The  Court  held  the 
defendants  liable,  the  plaintiffs  having  done  for  their  benefit 
what  they  were  bound  to  have  done  themselves,  and  the 
plaintiffs  being  protected  by  their  contract  from  all  losses  less 
than  50  per  cent 

In  the  Yarmouth  policy  the  insurers  are  protected  from 
all  partial  lasses  whatever,  and  on  restoring  the  vessel,  there- 
fore, would  have  been  entitled,  as  I  think,  to  recover  the  whole 
amount  of  their  outlay. 

There  is  another  point  in  this  case  to  which  I  wish  to 
advert  before  I  close,  and  that  is,  the  difierence  between  the 
English  and  American  law  as  to  the  time  to  which  the 
right  of  abandonment  refers.  There  is  a  decision  of  Chief 
Justice  Parsons  in  Wood  v.  Lincoln  Insurance  Compauy, 
6  Mass.,  479,  of  which  it  is  said  by  Justice  Putnam,  20  Pick., 
140,  that  it  embodies  in  five  or  six  pages  as  much  law  touching 
the  subject  of  insurance,  as  is  sometimes  spread  over  as  many 
volumes.  The  opinion  thus  eulogized  opens  with  this  para-, 
gmph,  which  I  take  to  be  sound  American, — but  not  English 
and  therefoi'e  not  Dominion  law :  "  If  the  plaintiff,  when  he 
made  the  offer  to  abandon,  had  a  legal  right  to  abandon,  the 
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verdict  for  him  must  stand,  notwithstanding  the  subsequent 
recovery  and  arrival  of  the  vessel.  The  right  to  abandon  is  a 
vested  right,  and  when  legally  exercised,  the  assured  is  entitled 
to  recover  as  for  a  total  loss,  which  subsequent  events  cannot 
prevent,  unless  with  his  consent  manifested  expressly,  or  by 
reasonable  implication,  from  his  subsequent  conduct"  The 
rule  in  the  English  Courts,  as  pointed  out  by  Story,  J., 
(3  Mason,  37,)  and  by  Blackburn,  J.,  in  Kemp  v.  HaZliday, 
(13  L.  T.  Reps.,  N.  S.,  262,)  is  very  diflFerent.  There  it  is  held 
that,  if  an  abandonment  be  rightfully  made,  it  is  not  absolute, 
but  may  be  controlled  by  subsequent  events,  so  that*  if  the 
loss  has  ceased  to  be  total  at  any  time  before  action  brought, 
the  abandonment  becomes  inoperative.  The  American  Courts 
have  some  doubts  of  the  equity  of  their  own  rule.  Judge 
Story  prefers  it  to  the  English,  My  own  judgment,  I  must 
confess,  leans  the  other  way.  In  the  present  case  it  might 
have  been  very  material,  as  the  action  was  not  brought,  I  see, 
until  March,  18C8. 

The  rule  for  a  new   trial,  as  we  all   think,    must  be 
discharged  with  costs. 


SMITH  V.  McLEAN  et  al. 

Ik  1844  Alexander f  the  fatlier  of  Bvgh  and  Arehibaldf  oonreyed  certain  premiBes  to 
Hugh  upon  the  coosideratton  of  «  bond  for  Us  nuiintenanoe  given  by  Hugh,  All  three  con- 
tinued to  live  upon  and  work  the  prenilaes  together.  In  Januazy,  1803,  the  plaiDtlfl  issued  a 
writ  against  Bvgh  which  ripened  into  a  Judgment  in  October,  1864.  In  June,  1804,  Hvgh  con* 
veyed  to  A  rchibald,  the  consideration  being  stated  at  the  trial  to  be  a  verbal  agreement  that 
Archibald  should  assume  the  burdeA  of  maintaining  the  father,  as  Hugh  wished  to  go  away 
In  1866,  pbuntiff  obtained  a  Judgment  against  Alexander,  the  IMlier,  and  in  1860  executions 
were  issued  upon  both  Judgments,  the  lands  were  levied  upon  by  the  sheriff,  and  sold  there- 
under, and  a  deed  executed  by  him  to  the  plaintiff,  who  thereupon  brought  an  action  of 
ejectment  against  the  father  and  two  sens,  and  verditft  was  foniid  for  the  defendants.  Upon 
rule  niei  for  a  new  trial ; 

Held,  that  Hugh's  title,  whatever  it  might  have  been  worth  at  Its  inception,  had  become 
valid  in  1866,  the  time  of  the  plaintifTs  judgment  against  the  father,  but  the  oonveysnoe  from 
Hugh  to  Archibald  having  been  executed  subsequent  to  the  service  of  plaintiff's  i^rit  upon  the 
fbrmer,  and  while  the  action  was  pending,  and  not  being  supported  by  any  valuable  con* 
siderat4on  must  be  deemed  to  be  a  fraud  on  Hugh*t  creditors,  and  void  under  18  Blizabeth, 
ch.  5,  and  that  therefore  the  rule  niti  should  be  made  absolute. 

McCOLLT,  J.,  now,  (December  3rd,  1872,)  delivered  judg- 
ment as  follows : — 

This  cause  was  tried  before  Mr.  Justice  Dodd  at  Port  Hood, 
October,  1871,  and  a  verdict  found  for  defendants,  Alexander 
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having  withdrawn  his  plea  by  consent.  It  was  an  action 
founded  upon  a  sherifTs  deed  made  under  chap.  113,  Revised 
StatuteSy  which  with  the  statute  13  Elizabeth,  chap.  5,  are 
both  before  the  Court  for  consideration  and  construcMon. 
The  first  clause  of  chap.  115,  Revised  Statutes,  enacts  that 
judgments  recovered  in  the  Supreme  Coui*t  shall  bind  the 
real  estate  of  the  debtor  from  the  time  such  judgments  shall 
be  recorded  in  the  books  of  the  registry  for  th«  county  or 
district  wherein  such  real  estate  is  situated,  but  no  lands  shall 
be  levied  upon  until  one  year  after  such  registry.  The  second 
clause *i«  as  follows:  "The  interest  of  the  party  beneficially 
interested  in  lands  held  in  trust  for  him  may  be  taken  in 
execution  for  the  pAynient  of  his  debts  in  the  same  manner  as 
if  he  were  seized  or  possessed  of  such  lands."  The  intervening 
clauses  to  the  10th  are  directory  for  the  most  part.  The  10th 
clause  is  as  follows :  ''  The  sheriff  shall  deliver  to  the  purchaser 
a  deed  of  such  land  (that  is  after  compliance  with  the  direc* 
tions  of  the  statute  and  a  sale),  which  shall  be  sufficient  to 
convey  to  the  purchaser  all  the  interest  of  the  defendant  in 
the  land  therein  described,  subject  to  prior  incumbrances.  By 
the  11th  clause  the  sheriffs  deed  shall  be  presumptive  evidence 
of  the  defendant's  title  having  been  thereby  convoyed  to  the 
purchaser.  A  deed  was  put  in  by  plaintiff  executed  by  the 
sheriff  of  Inveimess,  made  to  plaintiff,  dated  18th  of  September, 
1869,  and  recorded  the  20th  of  the  same  month.  This  deed 
recites  that  in  pursuance  of  certain  writs  of  execution  issued 
out  of  the  Supreme  Court,  at  or  on,  &c.,  against  Hv^h  McLean, 
at  the  suit  of  the  plaintiff,  for  the  sum  of  $211.39  due  on  said 
executi(m,  and  against  A  lex.  McLean,  at  the  suit  of  plaintiff, 
for  the  sum  of  1700.82,  amount  due  on  said  execution,  he,  the 
sheriff,  did  extend  and  take  in  execution  a  certain  tract  of 
land,  being  the  premises  described  in  plaintiff's  writ ;  the  usual 
recitals  of  the  equity  of  redemption  having  expired,  notice  of 
sale  as  by  law  required,  sale  on  the  18th  September,  and  to 
plaintiff  for  ^200  follow,  and  then  words  of  conveyance  apt 
for  the  pu]*pose  in  the  issued  form  constitute  the  conclusion. 
The  evidence  goes  on  to  show  that  Alexander  was  the  father, 
and  the  two  sons  Hugh  and  Archibald,  co-defendants,  reside 
on  the  lands,  Alexander's  possession  extending  over  forty 
years.    The  abuttals  were  proven.    This  was  plaintiff's  case. 
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A  deed  from  Hugh  McLean  to  Archibald  McLean,  one  of  tlio 
defendants,  dated  5th  of  June,  1864,  of  same  premises,  put  in 
by  defendants  and  read.  A  deed  from  Alex.  McLean,  the 
father,  to  Hugh  his  son,  dated  12th  of  August,  1844,  describ- 
ing the  premises,  put  in  and  read.  A  bond  for  main- 
tenance on  12th  Auguet,  1844,  Hti^h  McLean  to  his  father, 
proved  and  read.  This,  it  was  contended  on  the  part  of 
defendants,  was  the  condition  of  the  last-mentioned  deed, 
though  not  so  stated  therein.  There  was  considerable 
verbal  testimony  taken  down  by  the  Judge,  to  portions  of 
whieh  I  shall  have  occasion  to  refer  hereafter.  The  plaintiff 
called  witnesses  in  rebuttal,  and  proved  the  judgments  upon 
which  the  execution  had  issued,  that  against  H.  McLean^ 
October,  1864,  for  $113.82,  that  against  Alexander',  April, 
1866,  $590,  and  he  also  offered  other  testimony,  to  which  I 
shall  have  occasion  to  refer.  The  plaintiff  obtained  a  rule  for 
a  new  trial  on  the  grounds  of  misdirection,  improper  refusal, 
and  improper  reception  of  evidence,  and  verdict  against  law 
and  evidence. 

On  the  argument  defendant's  counsel  took  exception  to 
plaintifi^s  deed,  because  it  recites  two  executions  as  issued  on 
the  several  judgments,  the  same  plaintiffs  in  both  suits  but 
different  defendants,  one  judgment  being  against  Hvbgh,  the 
other  against  Alexander.  The  statute  is  silent  on  this  subject. 
No  form  of  deed  is  given,  but  one  of  the  defendants,  Archie 
bald,  deriving  his  title  from  another  defendant,  Alexander^ 
through  Hugh,  who,  as  well  as  Alexandei\  are  the  judgment 
debtors,  I  am  not  prepared  to  say  that  the  sheriff  could  not 
and  did  not  convey  to  plaintiff  by  the  deed  in  question  any 
title  Alexander  had  as  well  as  any  title  Arddbald  claiming 
to  have  under  Hugh  had,  he  claiming  under  Alexander.  If, 
supposing  the  conveyances  to  fall  within  the  provisions  of 
13  Elizabeth,  chap.  5,  as  contended  for  by  plaintiff's  counsel, 
the  plaintiff  failed  in  making  such  a  case  as  entitled  him  to 
succeed  as  against  Alexander,  the  father,  on  the  grounds  of 
the  length  of  time  elapsing  from  the  date  of  Aleocander*8  deed 
to  Hugh  before  action,  say  from  1844  to  1869,  twenty-five 
years,  and  I  think  he  did,  yet  the  sherifi^s  deed  was  well 
enough  for  aught  I  can  see  to  convey  any  title  Hugh  had  5th 
Jwne,  1864,  when  he  made  a  deed  to  ArchibaM,  if  that  deed 
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for  any  cause  did  not  operate.  The  sheriff  advertized  and 
sold  under  both  executions.  Defendants  admit  their  possession 
by  their  plea,  and  although  no  precedent  for  such  a  form  of 
deed  and  proceeding  was  furnished,  as  it  was  in  diminution  of 
expense  and  favorable  to  economy  as  regards  costs,  and  no 
known  principle  of  law  contravened  or  violated  that  I  am 
aware  of,  I  hold  this  deed  quoad  the  title  of  Hugh,  if  he  was 
not  legally  divested  of  it  by  the  deed  of  1864  to  Archibald^ 
sufficient.  In  the  view  I  take  of  this  case,  that  the  title  made 
by  Alexander  the  father  to  Hugh  the  son  in  1844,  whatever 
it  was  in  its  inception  had  ripened  by  lapse  of  time  at  the 
date  of  plaintiff's  judgment  against  Aleocander  in  1866,  say 
twenty-two  years,  I  only  feel  required  to  examine  the  facts 
and  the  law  as  they  apply  to  the  deed  of  Hugh  to  Archibald 
on  the  5th  of  June,  1864.  and  the  writ  issued  by  plaintiff 
against  Hugh  14th  Januaiy,  1863,  which  resulted  in  a  judg- 
ment October,  1864,  for  $113.82.  If  this  transfer  falls  within 
the  provisions  of  the  13  Elizabeth,  chap.  5.  it  is  enough  for 
the  plaintiff's  purpose,  and  he  would  be  entitled  to  recover. 
Hugh,  it  will  be  observed,  obtained  his  title  from  his  father 
so  long  ago  as  1844,  and,  although  under  the  circumstances,  I 
think  far  from  free  of  suspicion,  and  requiring  investigation, 
so  far  as  they  connect  themselves  with  the  title  claimed  by 
Ardtibald,  yet  to  that  extent  only.  The  father,  Alexander, 
was  then  a  farmer  owning  the  premises,  stocked  with  cattle, 
horses,  &c.  He  was  about  52  years  of  age.  His  version  of  it 
is  that  he  had  a  broken  hand,  and  he  wanted  one  of  his  sons 
to  remain  and  assist  him.  He  was  in  good  health,  and  got 
the  bond  for  maintenance  from  Hugh  when  he  gave  him  the 
deed.  Assuming  as  I  do  that  the  title  passed  in  1844  to  Hugh^ 
and  that  the  bond  entered  into  was  the  substantial  considera- 
tion, although  Hugh  contends  he  had  advanced  small  sums 
besides,  of  which  he  kept  no  account,  yet  no  separate  posses- 
sion was  ever,  it  seems,  taken  of  the  premises  in  consequence. 
The  father  and  his  sons  seemed  to  have  lived  thereon  for 
some  time,  as  they  had  previously  done.  Hugh  was  forty- 
nine  years  old  at  the  trial  in  1871,  and  could  have  not  been 
over  twenty-one  or  twenty-two  in  1844.  He  says :  "  We 
made  a  good  living  off  the  farm.  My  father  at  times  continued 
to  work  on  the  farm  and  was  a  good  worker.    I  remained 
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home  sixteen  or  seventeen  years  after  the  deed."  This  would 
bring  the  date  of  his  leaving  up  to  1860  or  1861.  He  adds  : 
*'  Archy  did  not  give  me  a  bond  to  support  ray  father,  but  he 
remains  on  the  place  and  is  still  there.  He  (Avchy)  paid  me 
£5  when  I  got  the  place  from  my  father."  What  this  has  to 
do  with  the  matter  does  not  appear.)  "  Afterwards  he  was 
going  away  and  1  promised  him  half  the  farm  if  he  would 
remain."  (This  is  very  inexplicable  to  me.)  Then  he  adds  : 
"  I  then  went  away,  and  when  I  returned  he  wanted  security." 
(What  for  ?  Had  he  kept  the  father  ?)  Then  witness  adds  : 
"I  gave  him  all  the  farm  upon  the  condition  he  would  remain 
and  support  his  father.  Nothing  in  writing  between  us. 
The  agreement  was  about  seven  years  ago,  that  would  be  in 
1864."  Then  follows  this  important  admission  :  "  When  I 
gave  the  deed  [  had  been  sued  by  plaintiff."  This  fact  appears 
by  the  dates  given,  and  much  stress  was  placed  upon  it  by 
plaintiff's  counsel.  The  circumstances  connected  with  the 
execution  of  the  deed  from  Hwjh  to  Archihald  are  worthy  of 
some  notice.  Hugh  Campbell,  a  subscribing  witness,  says: 
"  It  was  after  dark  when  he  (Hugh)  came  to  my  house  to 
sign  it.  He  came  with  defendants.  Hugh  was  then  living  at 
Pictou  and  was  then  on  his  return  there.  Witness  resided 
five  miles  from  their  farm.  Hwjh  was  a  poor  man  at  the 
time,  and  I  do  not  know  if  he  had  any  other  land.  Hugh 
says :  *'  It  was  six  or  seven  years  after  the  agreement  before  I 
gave  him  the  deed,  and  yet  he  had  previously  said  the  agree- 
ment was  made  about  seven  years  ago.  If  made  seven  years 
it  was  made  in  1864,  which  is  the  year  the  deed  bears  date. 
Hugh  says :  "  I  went  to  Cameron's  (Campbell  ?)  as  the  nearest 
justice  to  the  deed."  CampbeU  says  :  "  There  were  other  justices 
nearer  to  defendant  than  I  was."  AychibaliVs  version  cff  the 
matter  is  substantially  this:  "Four  or  five  years  after  Hugh 
got  the  deed  "  (this  would  be  in  1848  or  1840)  "  he,  Archibald, 
was  going  away,  and  he  asked  Hugh  if  would  give  him  (me  ?j 
the  farm  if  he  (I  ?)  would  stop."  "  No  consideration  is  named, 
no  abject  specified.  Arddhald  then  goes  on :  "  He  (Hv.gh) 
said  he  would  give  me  half,  and  we  agreed  upon  that.  I 
continued  to  work  with  him  for  five  years."  Now  if  we  add 
these  five  years  to  the  other  four  or  five  years  subsequent  to 

1844  it  may  bring  the  date  up  to  1853  or  1854,     Witness 
8* 
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continues :  "  When  he  was  then  going  away  he  told  me  if  I 
would  remain  and  take  care  of  my  father  and  mother  and  the 
rest  of  the  family,"  (and  of  what  it  consisted  does  not  appear) 
**  he  would  give  mc  the  whole  farm.  I  agreed  to  that,  and 
shortly  afterwards  he  went'away,  but  returned  in  a  year,  and 
then  gave  me  the  deed  of  the  property."  But  these  dates 
cannot  by  any  possibility  be  right,  for  another  year  added 
to  1854  would  only  bring  the  date  1855,  whereas  the  deed 
was  given  in  1864.  According  to  Hugh's  version  of  the 
matter,  before  he  left  he  had  agreed  to  give  Archibald  half 
the  farm  to  stay  with  the  family,  and  on  his  return  to  give  him 
the  whole  if  he  would  promise  a  maintenance  for  his  father. 
According  to  Archibald^  he  asked  Hugh  if  he  would  give  him 
the  farm  if  he  would  stop.  Hugh  said  he  would  give  him 
half,  and  they  agreed  upon  it,  and  he  (Archibald)  continued 
to  work  with  him  for  five  years.  Then  he  adds  :  "  When  he 
was  then  going  away  he  told  me  as  above  that  if  I  would 
remain  and  take  care  of  the  father,  mother,  and  the  rest  of 
the  family,  he  would  give  me  the  whole  farm."  But  Hugh 
says  nothing  about  taking  care  of  the  mother  and  the  rest  of 
the  family  at  all.  This,  therefore,  is  a  new  element  of  con- 
sideration, and  the  vei-sions  of  the  brothers  are  inconsistent 
with  each  other,  both  as  regards  dates  and  material  facts. 
The  plaintiff  was  examined,  and  his  version  of  matters  was 
more  or  less  inconsistent  with  that  given  by  defendants' 
witnesses.  But  I  place  no  reliance  on  that  in  the  view  I  take 
of  the  case.  An  objection  was  pressed  at  the  argument  on 
the  part  of  defendants*  counsel  that  proper  notice  had  not 
been  given  of  the  sale  as  required  by  law.  But  on  the  sheriff 
being  called,  he  gave  testimony  sufficient,  in  my  opinion,  to 
satisfy  the  requirements  of  the  statute.  In  view  of  the 
discrepancies  between  the  statements  of  defendants  who 
testified  as  above  shown,  bearing  in  mind  that  the  defendants 
are  father  and  sons,  and  that  Archibald  claims  through  Hughy 
the  judgment  debtor,  who  divested  himself  of  title  de  facto^ 
after  he  had  been  sued  by  plaintiff  for  the  very  debt  which 
ripened  into  a  judgment  under  which  the  lands  were  sold  as 
Hughs,  and  Hugh  admits  that  up  to  this  hour  he  has  not 
paid  plaintiff  and  the  debt  is  not  disputed  T  observe  that  this 
is  one  of  that  class  of  cases  which  if  not  within  the  provisions 
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of  the  statute  of  Elhaheth,  at  first  blush  comes  so  perilously 
near  that  it  well  deserves  the  most  careful  and  searching 
consideration. 

The  jury  having  passed  upon  the  facts  as  they  were 
detailed  to  them  and  found  a  verdict  for  defendant**,  it 
becomes  the  duties  of  the  Court  here  carefully  to  review 
the  law  as  it  was  expounded  to  them  in  its  application  to  this 
case  by  the  learned  Judge.  His  lordship  Mr.  Justice  Dodd 
reports  his  charge  as  follows:  "I  informed  the  jury  that  these 
conveyances  from  father  to  son,  and  from  one  brother  to  the 
other,  were  sufficient  to  pass  the  lands  in  dispute,  and  were 
good  and  valid  as  between  the  parties  to  them  ;  but  if  given 
in  fraud  of  creditors,  in  that  case  they  were  void  in  law,  but 
the  proof  of  fraud  was  upon  the  party  charging  it  and  this 
had  been  attempted  by  plaintiff  in  answer  to  defendants'  case." 
All  this  was  quite  right,  quite  correct ;  but  was  it  sufficient, 
and  was  this  far  enough  ?  Without  the  statute  of  13  Eliz.y 
chap.  5,  at  common  law,  this  language  would  have  been 
correct  and  appropriate.  But  the  statute  of  Elizabeth,  I 
apprehend,  goes  much  further  than  this,  and  I  respectfully 
remark  that  the  jury's  attention  should  have  been  called  more 
particularly  to  its  provisions,  and  some  of  the  many,  and, 
especially,  the  modern  decisions  thereon.  In  a  very  late  case, 
Kent  v.  RUey,  decided  Judy  20th,  1872,  (vol.  20,  TT.  Reps., 
p.  853,  Chancery,)  Lord  Romilly,  M.  R.,  says :  "  This  is  a 
suit  to  set  aside  a  deed  on  the  ground  that  it  was  executed 
for  the  purpose  of  defeating  creditors.  I  think  the  result  of 
the  case  is  exactly  what  is  laid  down  b}'^  the  Lord  Chancellor 
and  Lords  Justices  in  Freeman  v.  Pope^  18  W.  R,  900,  L.  R,, 
5  Chan.,  538,  that  the  real  question  in  every  case  of  this  sort 
is  whether  the  deed  was  executed  for  the  purpose  of  defeating 
creditors  or  not.  U  is  justly  observed  that  it  is  impossible  to 
penetrate  into  a  man's  mind  and  discover  all  his  purposes. 
The  facts,  however,  can  be  looked  to  to  see  what  inference 
can  be  drawn  from  them."  Applying  this  learning  to  the 
present  case,  the  question  for  the  jury  was  this:  Admitting 
that  Hugh  was  indebted  to  plaintiff  in  18G6  when  he  gave 
the  deed  to  Archibald,  when  he  had  actually  been  served 
with  a  writ  at  plaintiff's  suit,  did  he  make  the  deed  to  Archi- 
bald  in  order  to  defeat  or  delay  the  plaintiffs  claim  ?    That 
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the  conveyance  has  had  that  effect,  up  to  the  present  there  is 
no  room  for  doubt.  S  hould  not  the  jury  have  been  directed 
thus,  and  told  that  if  they  were  of  opinion  that  such  were 
Hugh*8  intentions  at  the  time  he  gave  the  deed,  then  their 
verdict  should  be  for  plaintiff? 

Again,  I  think  the  jury  in  this  case  should  have  been  told 
that  in  order  to  sustain  the  deed  from  Hugh  to  Archibald 
they  must  be  satisfied  that  it  was  not  merely  given  for  a  good 
consideration,  but  also  bona  fide.  "  It  is  not  sufficient,"  saya 
Story,  in  his  Eq.  Jurisprvbdence,  sec.  3^3,  "  that  it  be  upon 
good  consideration  or  bona  fide;  it  must  be  both.  Therefore 
if  a  conveyance  or  gift  be  defective  in  either  particular, 
although  it  is  valid  between  the  parties  and  their  repre- 
sentatives, it  is  utterly  void  as  to  creditors,  and  for  this  he 
cites  Bacon's  Ahdd.  Fraud.  See  also  Shaw  v.  Bran,  1  Star, 
319 ;  Morewood  v.  Wilkes,  6  C.  &  P.,  144 ;  Perkins  v.  Bradlyy 
1  Hare,  219. 

The  case  of  Gale  v.  Williamson,  8  M.  &  W.,  405,  has  some 
features  in  common  with  the  present.  There  the  father  by 
deed  assigned  to  his  son,  in  consideration  of  natural  love  and 
affection,  his  dwelling-house  and  all  his  personal  estate.  Held> 
in  an  action  by  the  son  against  the  sheritf  for  levying  on  goods 
part  of  such  estate  under  eififa  against  the  father,  that  it  was 
competent  to  the  son  to  prove  that  by  a  bond  bearing  even 
date  with  the  bond  of  assignment,  he  bound  himself  to  main- 
tain his  father,  wife  and  children;  and  there  the  jury  having 
found  that  it  was  part  of  the  same  transaction,  and  that  the 
assignment  was  bona  fide,  it  was  not  void  against  creditors 
under  13  Eliz.,  chap.  5."  Should  not  this  case,  therefore,  have 
been  put  to  the  jury  so  as  to  have  directed  their  attention  to 
the  real  point,  viz.,  was  the  verbal  agreement  entered  inta 
between  the  brothers  for  the  maintenance  of  the  father  a» 
Hugh  says,  for  the  father,  mother  and  family  as  Archibald 
testifies,  the  consideration  of  the  deed  made  long  after  the 
agreement  and  after  Hugh  had  been  served  with  process  ? 
Had  this  been  so  put,  and  the  jury  had  found  that  it  was  still 
the  case,  it  would  have  differed  from  that  of  Gale  v.  WilHant' 
son  in  this,  that  there  there  was  a  bond  for  maintenance,  &c., 
so  found  by  the  jury,  while,  here,  there  was  nothing  but  a 
verbal  agreement  between  the  brothers.    There  the  jury  found 
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that  it  was  part  of  the  same  transaction.  Here  their  atten- 
tion was  not  directed  to  that  important  inquiry. 

There  is  still  another  and  most  important  feature  in  the 
case  to  which,  I  think,  the  attention  of  the  j ury  should  have 
been  directed,  Suppose  that  there  was  a  valuable  considera- 
tion for  the  deed  fix)m  Hugh  to  Archibald,  whether  it  con- 
sisted of  work  and  labour  on  the  farm,  or  money  advanced, 
or  the  maintenance  of  the  father,  or  of  the  father  and  family, 
or  any,  or  all  these  together,  yet  if  Hugh,  being  served  with 
process,  with  intent  to  delay  or  defeat  his  creditors,  made  the 
deed,  it  was  void  as  against  them,  under  13th  Elizaheth,  ch.  5. 
And  for  this  Holmes  v.  Penney,  3  Kay  &  Johns,  90,  is  a  direct 
authority.  Barling  v.  Bishojyp,  29  Beav.,  417,  is  a  strong 
case.  After  notice  of  trial  in  an  action  of  trespass  the 
defendant  executed  a  voluntary  conveyance  of  real  estate  to 
his  daughter.  The  verdict  went  against  him  and  he  after- 
wards took  the  benefit  of  the  Insolvent  Debtor's  Act.  Held, 
that  the  conveyance  was  void  under  13  Elizabeth,  ch.  5,  it 
being  intended  to  defeat  the  plaintiff  in  the  action. 

His  Lordship  told  the  jury  that  "the  deed  from  Hugh  to 
Archibald  had  been  made  when  both  parties  to  it  had  known 
that  the  plaintiff  had  commenced  an  action  against  Hugh  for 
<lebt,  in  which  he  finally  succeeded  in  obtaining  a  judgment, 
and  that  the  transfer,  under  these  circumstances,  was  a  badge 
of  fraud,"  (and  so  it  was  at  common  law),  "  but  not  by  any 
means  conclusive,"  &c.,  and,  in  conclusion,  added  to  what  he 
had  said  previously,  that  "  the  proof  of  fraud  was  upon  the 
party  charging  it."  He  concluded  by  informing  the  jury  that 
he  thought  the  plaintiff  had  failed  in  proving  fraud.  It  seems 
to  me  that  was  not  exactly  the  point  in  the  case.  The  intent 
in  this  class  of  cases  is  of  the  essence  of  the  inquiry.  In 
Henderson  v.  Lloyd,  3  F.  &  F.,  7,  it  was  laid  down  by  Erie,  J., 
that  under  the  statute  of  13  Eliz,,  c.  5,  it  is  for  the  jury  on 
a.11  the  facts  to  say  what  was  the  intent  with  which  the  deed 
was  executed.  Bott  v.  Smith,  21  Beav.,  511,  shows  that 
where  there  there  is  an  intention  to  defeat  or  delay  creditors 
the  deed  will  be  void  though  for  valuable  consideration. 
The  case  of  Spirett  v.  Willoius,  3  DeG.,  Jones  &  Smith, 
293,  Fisher's  Dig.,  943,  bears  upon  this  case,  assuming  the 
assignment   to   be   voluntary,   and    whether  it    was    or  not 
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does  not  seem  to  have  been  put  to,  or  found  by  the 
jury.  All  they  were  directed  to  find  was,  I  think,  a 
mere  common  law  issue.  Was  it  or  was  it  not  a  fraudu- 
lent conveyance  ?  And  they  were  told  by  the  learned 
Judge  that  the  onus  of  proving  it  such  lay  on  plaintiff,  and 
he  thought  plaintiff  had  failed  in  proving  fraud.  Now  the 
debt  to  plaintiff  had  been  contracted  before  the  date  of  the 
deed,  therefore  whether  the  conveyance  to  Archibald  caused 
insolvency  or  not,  according  to  Spirett  v.  Willows  is  not 
material.  And  there  it  was  held  that,  if  after  the  settlement 
the  settlor  had  no  sufficient  means  or  reasonable  expectation 
of  being  able  to  pay  his  then  existing  debts,  but  was  reduced 
to  a  state  of  insolvency,  then  the  law  infer?  that  the  settle- 
ment was  made  with  intent  to  delay,  hinder  or  defraud 
creditors,  and  is  thefore  fraudulent  and  void. 

It  was  contended  by  plaintiff's  counsel  on  the  argument 
that  it  was  not  competent  to  defendant  to  set  up  any  con- 
sideration for  the  deed  except  what  was  shown  upon  the  face. 
But  Gale  v.  Williamsony  tited  above,  aijd  Townend  v.  Toker, 
L.  R.,  1  Chan.,  446,  are  authorities  to  the  contrary,  and  the 
jury  might  have  been  required  to  pass  upon  the  subject  as  to 
whether  the  maintenance  spoken  of  was  in  whole  or  in  part 
the  consideration  of  the  deed  Hugh  to  Archibald, 

On  the  part  of  plaiptiff  it  was  contended  on  the  argument 
that  unless  the  verbal  agreement  for  maintenance  constituted 
a  consideration  for  the  deed,  there  was  none  whatever.  That 
in  any  case  to  be  a  valid  contract  in  law  it  must  be  mutual 
and  such  as  could  be  enforced.  Then,  it  was  asked,  could 
Hugh  have  compelled  Archibald  to  maintain  his  father,  fcc, 
under  any  version  given  by  the  witnesses  or  either  of  them, 
or  have  received  damages  in  case  of  refusal.  Upon  this 
branch  of  the  case  Hulse  v.  Hvdse,  17  C.  B,,  711,  was  cited. 
There  A,  having  performed  gratituously  services  for  B, 
received  from  him  a  promissory  note  with  an  underatanding 
that  he  would  accept  it  not  only  as  a  gift  for  what  was  past 
but  that  it  should  be  remuneration  for  future  services'  to  be 
rendered  as  long  as  B  should  require  them.  A  continued  to 
perform  the  services  until  B's  death  when  he  sued  B*s 
executors  upon  the  note.  Held,  that  as  there  was  no  contract 
binding  A  to  perform  future  services,  there  was  no  considera- 
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tion.  What  contract  was  there  binding  on  Archibald  to 
maintain  father  or  family  if  he  repudiated  the  supposed 
obligation?  But  the  case  having  the  most  direct  bearing  is 
Freeman  v.  Pope,  cited  from  L.  B.,  5  Ch.  App.  cases,  p.  540. 
I  have  already  said  that  the  intent  is  of  the  essence  of  the 
enquiry  in  a  case  like  the  present.  There  Lovd  ^Ilatlierly,  and 
so  lately  as  1870,  is  reported  as  saying :  "  The  principle  upon 
which  the  statute  13  Eliz,^  ch.  5,  proceeds  is  that  persons 
must  be  just  before  they  are  generous."  He  adds:  "The  diffi- 
culty the  Vice-Chancellor  seems  to  have  felt  in  this  case  was 
that  if  he,  as  a  special  juryman,  had  been  asked  whether 
there  was  actually  any  intention  on  the  part  of  the  settlor  in 
this  case  to  defeat,  hinder,  or  delay  his  creditors,  he  should 
have  come  to  the  conclusion  that  he  had  no  such  intention.'* 
Lord  Uatherly  adds :  "  With  great  deference  to  the  view  of 
the  Vice-Chancellor  and  with  all  the  respect  I  unfeignedly 
entertain  for  his  judgment,  it  appears  to  me  that  this  does  not 
put  the  question  exactly  on  the  right  ground.  For  it  would 
never  be  left  to  a  special  jury  to  find  sirajdiciter  whether  the 
settlor  intended  to  defeat,  hinder,  or  delay  his  creditors,  with- 
a  direction  from  the  Judge  that  if  the  necessary  effect  of  the 
instrument  was  to  defeat,  hinder,  or  delay  his  creditors,  that 
necessary  effect  was  to  be  considered  as  evidencing  an  inten- 
tion to  do  so."  He  says:  "  A  jury  would  undoubtedly  be  so 
directed,  lest  they  should  fall  into  the  the  error  of  speculating 
as  to  what  was  actually  passing  in  the  mind  of  the  settlor, 
which  can  hardl}'  ever  be  satisfactorily  ascertained,  instead  of 
judging  of  his  intention  by  the  necessary  consequences  of  his 
act,  which  consequences  can  always  be  estimated  from  the 
facts  of  the  case."  "  Of  course,  there  may  be  cases  like 
Spirett  V.  Willows**  said  his  Lordship,"  in  which  there  is 
direct  and  positive  evidence  of  an  intention  to  defraud  inde- 
pendently of  the  consequences  which  may  have  followed." 
And  further  on  he  says  :  "  But  it  is  established  by  the  author- 
ities that,  in  the  absence  of  any  such  direct  proof  of  inten- 
tion, if  a  person  owing  debts  makes  a  settlement  which 
subtracts  from  the  property  which  is  the  proper  fund  for  the 
payment  of  these  debts,  an  amount  without  which  the  debts 
cannot  be  paid  them  since  it  is  the  necessary  consequence  of 
the  settlement,  supposing  it  effectual  that  some  creditor  must 
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remain  unpaid,  it  would  be  the  duty  of  the  Judge  to  direct 
the  jury  that  tlioy  must  infer  the  intent  of  the  settlor  to  have 
been  to  defeat  or  delay  his  creditors,  and  that  the  case  is 
within  the  statute.  This  having  now  become  a  leading  case 
and  recognized  in  the  English  Courts,  I  have  extracted  largely 
from  the  judgment,  because  it  seems  to  go  further  than  any 
previously  decided  case  in  this  that  not  only  recognizes  the 
doctrine  of  intent  to  defeat  and  delay  creditors  as  the  touch- 
stone, but  it  pronounces  that  the  intention  is  to  be  avscertained 
by  the  necessary  consequences  of  the  act,  and  that  a  jury 
should  be  so  directed. 

Crossby  v.  ElwortJuj,  12  L.  R.  Eq.  Cases,  158,  May,  1871, 
was  cited  to  show  that  the  burthen  of  proof  was  on  the 
defendant  Archibald  (claiming  under  Ilwjh)  to  show  solvency 
at  the  date  of  the  deed.  There  when  a  party  made  a  volun- 
tary settlement,  and  nine  months  afterwards  laid  a  statement 
before  his  creditors  showing  himself  insolvent,  the  Court  held 
that  the  burthen  of  proof  to  show  solvency  at  the  date  of  the 
settlement  was  upon  him.  Cornish  v.  Clark,  argued  March 
18th,  19th,  and  April  17th,  1872,  reported  August  3rd.  See 
W.  Reps.,  vol.  20,  p.  897,  heard  and  decided  by  Lord  Romilbj, 
51.  R.,  in  Chancery,  is  a  case  very  like  this.  Cornish  v.  Clark 
was  a  creditor  s  suit  in  equity.  This  is  a  creditor's  suit,  and 
the  statute  cited,  chap.  115,  sec.  2,  entitles  the  judgment 
creditor  to  seize  and  sell  defendant's  equity,  if  any,  or  other 
beneficial  interest  in  lands.  Defendant  Clark  owed  plaintiff 
£300  in  the  end  of  1867.  His  other  debts  trifling.  His  pro- 
perty consisted  of  three  threshing  machines,  value  £100  to 
£200  each ;  £300  in  a  bank ;  £200  lent  on  a  note  of  hand ; 
£350  on  mortgage,  and  about  £16  of  household  furniture,  13th 
June,  1868.  Then  65  years  of  age  and  failing  in  health,  he 
gave  a  threshing  machine  to  each  of  his  sons,  and  they  each 
by  their  several  memorandums  of  that  date  agreed  to  pay  him 
in  consideration  of  the  gift  an  amount  of  £20  a  year  during 
life.  7th  November,  1864,  he  drew  the  £300  out  of  the  bank 
and  gave  it  in  £50  sums  to  each  of  his  six  daughters.  The 
£350  moitgage  was  assigned  to  trustees  to  pay  the  interest  to 
him  during  life,  and  after  his  death  to  be  divided  up  among 
his  six  daughters  and  the  children  of  a  deceased  daughter.  In 
April,  1869,  plaintiff  sued,  and  on  the  13th  recovered  judg- 
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ment  for  £374f,  debt  and  costs.  Clark  himself  died  in  January, 
Ic'-'TO.  The  defence  was  tliat  the  machines  were  given  in  con- 
sideration of  the  annuities,  which  were  an  adequate  considera- 
tion, having  regard  to  Claries  health,  and  in  that  case  the 
M.  R.  decided  that  the  acts  of  a  settlor,  whereby  his  creditors 
are  delayed,  hindered  or  defrauded  are  equally  obnoxious  to 
the  provisions  of  13  Eliz ,  chap.  5,  whether  the}^  proceed  from 
himself  alone  or  are  instigated  by  others.  Therefore,  where 
a  man,  at  the  instigation  of  his  children,  distributed  his  pro- 
perty among  them  in  a  manner  which  was  fair  and  equitable 
as  far  as  they  were  concerned,  but  did  not  provide  for  the 
claims  of  creditors.  Held  that  the  transaction  was  void  under 
J  3  J&7? 2?.,  chap.  5,  and  that  the  statute  applies  to  pecuniary 
gifts  as  well  as  to  vohintary  conveyances.  In  this  case  the 
defence  as  to  part  was  that  the  property  was  given  in  consid- 
eration of  annuities  which  were  an  adequate  consideration, 
and  Lord  Romilly,  assuming  that  he  (the  father)  had  not  the 
primarj"  intention  of  defeating  his  creditors,  still  the  children 
who  took  advantage  of  his  state  to  effect  that  object  cannot 
profit  by  it.  Again,  "  I  am  of  opinion,"  says  his  lordship, 
"  that  the  statute  of  Elizaheth  was  passed  to  meet  and  coun- 
teract this  particular  evil,  by  which  the  property  of  the 
debtor  is  removed  out  of  the  reach  of  the  creditors.  Again,  I 
think  it  is  of  no  moment  whether  the  parting  w^ith  the  pro- 
perty is  by  voluntary  settlement  or  by  gift,  whether  it  is  in 
anticipation  of  death  or  bankruptcy,  whether  it  is  by  the  free 
will  of  the  donor  or  at  the  instance  of  the  donees.  I  think 
also  that  the  consideration  of  the  annuities  of  £20  does  not 
render  the  transaction  valid.  No  doubt,"  says  he,  "  in  such  a 
case,  whether  mentioned  or  not,  the  childien  would  support 
their  parent."  And  see  McKay  v.  Doufjlas,  L.  R.,  14  Eq. 
Cases,  100,  May,  1872,  where  A,  on  the  eve  of  entering 
into  a  partnership,  made  a  voluntar}^  settlement  of  the  bulk 
of  his  property.  The  firm  shortl}^  after  became  bankrupt. 
Held  that  the  settlement,  though  A  was  not  indebted  at  the 
time  of  making  it,  was  null  and  void  as  against  creditors. 
MalinSy  V.  C,  without  calling  for  a  reply,  remarked  that  .the 
suit  raised  as  important  a  question  as  ever  was  before  the 
Court  on  this  branch  of  the  law. 
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On  various  grounds,  in  the  light  of  modern  decisions  on 
this  settlement,  I  am  of  opinion  that  the  rule  nisi  should  be 
made  absolute,  and  this  case  remitted  to  a  new  jury. 


In   Re  ASSESSMENT   SOHOOL  RATE,    SECTION    42, 
ANTIGONISH. 

WiiRRK  every  material  fact  in  the  affidavit  upon  which  a  certiorari  was  founded  ^I'as 
negatived  in  the  affidavit  of  the  other  side, 

Heldf  that  the  certiorari  must  be  quashed. 

Where  the  pt)unus  of  an  api^eal  from  an  a!»e»sment  are  simply  matters  of  detail  the 
appeal  should  be  primarily  to  the  Court  of  Sessions  and  nut  to  the  Supreme  Court. 

The  Court  of  Sessions  has  ])ower  to  set  aside  a  whole  assessment  where  it  manifestly 
appears  that  it  has  been  irre^ilariy  and  therefore  illegally  made. 

Ritchie,  J.,  now,  (December  3rd,  1872,)  delivered  the 
judgment  of  the  Court: — 

We  think  the  rule  to  quash  the  certiorari  in  this  case 
should  be  made  absolute,  as  havinor  unprovidently  issued, 
every  material  fact  in  the  affidavit  on  which  it  was  grounded 
having  been  negatived  in  the  affidavit  on  the  other  side. 

It  was  contended  at  the  argument  that  no  certioi^ari  could 
be  taken  out  until  after  an  appeal  to  the  Sessions  in  accord- 
ance with  the  provisions  of  the  County  Assessment  Act,  under 
which  school  rates  are  directed  to  be  collected.  That  act 
provides  that  any  person  aggrieved  by  the  assessment,  or  the 
levy,  may  appeal  to  the  Sessions  on  an  affidavit  setting  forth 
the  grounds  thereof,  «tnd  the  court  of  appeal,  without  preju- 
dice to  the  whole  or  any  part  of  the  assessment,  may  either 
set  aside  or  lower  the  rate  on  such  person,  or  finally  determine 
the  appeal  as  shall  be  seen  fit ;  and  the  School  Act  provides 
that  the  trustees  shall  return  the  assessment  to  the  Sessions 
where  appeals  shall  be  heard  and  determined. 

By  the  67th  section  of  the  Assessment  Act  no  certiorari 
to  remove  rates  or  orders  or  other  proceedings  of  the  Sessions 
touching  rates  shall  be  granted,  but  upon  motion  in  the  first 
wt^Sk  of  the  next  term  in  the  county,  after  the  time  of  appeal 
has  expired,  and  before  its  being  made  to  appear  by  affidavit 
that  the  merits  of  the  question  will  by  such  removal  come 
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properly  in  judgment,  and  no  rates  or  orders  shall  be  quashed 
for  matter  of  form  only,  nor  aHy  general  rate  for  any  illegality 
in  the  rates  of  individuals,  except  as  to  such  individuals. 

Without  taking  away  from  the  Supreme  Court  the  right 
of  reviewing  the  proceedings  of  the  parties  making  the  school 
rate,  or  those  of  the  Sessions  on  an  appeal  to  them,  the  Legis- 
lature contemplated  that  in  ordinary  cases  the  appeal  in  the 
first  instance  should  be  to  the  Sessions,  and  the  case  before  us 
is  one  which  that  Court  could  well  have  dealt  with,  as  the 
questions  raised  by  the  parties  objecting  to  the  rate  involved 
for  the  most  part  matters  of  detail,  such  as  the  regularity  of 
the  calling  of  meetings,  the  appointment  of  a  secretary,  whet'her 
certain  persons  were  or  were  not  resident  within  the  section, 
and  whether  certain  other  provisions  of  the  School  Act  had 
or  had  not  been  complied  with  by  the  trustees,  &c.,  all  of 
which  could  very  perfectly  be  investigated  by  that  tribunal, 
and  under  such  circumstances  the  parties  dissatisfied  with 
the  rate  should  not  pass  by  the  appeal  given  them  by  the 
statute  and  resort  to  this  Court  by  removing  the  proceedings 
to  it  by  certiorari. 

It  was  urged  before  us  at  the  argument  that  the  Court  of 
Sessions  has  no  right  to  set  aside  the  whole  assessment,  but 
we  think  that  if  on  an  appeal  by  any  party  complaining  of 
the  assessment  it  were  made  to  appear  that  the  rate  was 
irregularly,  and,  therefore,  illegally  made,  that  court  would 
have  the  power  of  so  declaring,  and  give  the  relief  sought. 

In  Parker  v.  BHstol  &  Exeter  Railway  Co.,  G  Exch.,  184, 
it  was  contended  that  the  power  of  appeal  having  been  given 
in  certain  cases,  it  was  intended  that  the  power  of  removal  by 
certiorari  should  be  abolished,  but  the  Court  held  that  the 
two  were  not  necessarily  inconsistent,  and  as  that  case  aid  not 
involve  matters  of  law,  but  consisted  of  matters  of  detail,  the 
question  would  be  properly  raised  on  an  appeal  to  the  inferior 
tribunal. 

But  the  grounds  on  which  the  certiorari  issued  in  the  case 
before  us  having  entirely  failed,  the  rule  for  quashing  the 
writ  should  on  that  ground  be  made  absolute  with  costs. 
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THE  QUEEN  v.  MARTIN. 

Thb  prison'tr  having  picked  up  certain  g;oods  that  had  floated  away  from  the  wreck  of  a 
steamer  appropriated  them  to  his  own  use.  He  was  indicted  for  larceny,  the  property  in  the 
goods  being  laid  fn  the  captain  of  the  steamer,  but  at  the  trial  the  Judt^e  instructed  the  Jury 
that  they  could  not  convict  him  of  larceny.  The  prosecution  then  claimed  a  oonWction  for  a 
misdemeanor,  and  the  Jury  found  according^lj'.    On  a  cose  being  reserved  for  the  full  Court, 

Held^  WiLKisH,  J.,  digsenti&tUf^  that  under  section  110  of  the  Larceny  Act,  32  &  83  Vic, 
chap.  21,  sec.  3,  that  the  oon\iction  must  be  sustained,  and  that  although  the  ofTenco  wai 
probably  conunitted  at  sea,  the  Court  had  full  Jurisdiction  in  the  premises. 

Sir  W.  Young,  C  J.,  now,  (December  30th,  1872,)  delivered 
the  judgment  of  the  Court : — 

The  indictment  charges  the  prisoner  with  larceny  in  four 
counts,  the  third  one  laying  the  property  in  James  Laird  the 
master  of  the  Dacian,  and  it  is  the  received  law  (Roacoea 
Criminal  Law,  6th  ed.,  604,)  that  cari-iers  as  bailees  of  goods 
have  such  a  possession  as  to  render  an  indictment  laying  the 
property  in  them  good.  On  the  facts  so  far  as  they  are 
disclosed  in  the  case  I  would  have  been  strongl}'  inclined  to 
hold  the  defendant  guilty  of  larceny.  The  cases  collected  in 
Roscoe  and  Archibald  favour,  I  think,  that  conclusion.  The 
original  intent  might  have  been  lawful,  but  the  moment 
the  defendant  in  place  of  delivering  the  property  found 
afloat  to  the  master  or  agents  of  the  ship  claiming  as  a 
salvor,  appropriated  half  of  it  to  his  own  use,  dividing  the 
other  half  among  the  other  salvors,  who  thus  became  his 
accomplices,  he  and  they  committed  an  offence  for  which  they 
are  amenable  to  the  law.  Under  the  Larceny  Act,  32  &  33  Vic, 
chap.  21,  sec.  3,  borrowed  from  the  Imperial  act,  24  &  25  Vic.y 
chap.  0<),  sec.  3,  every  fraudulent  appropriation  of  property 
by  a  bailee  is  a  larceny.  In  the  case  of  May  v.  Green, 
7  M.  &  W.,  'C23,  one  of  the  counsel  asked  in  the  course  of  the 
argument,  if  the  original  possession  is  lawful,  when  is  the 
felony  committed  ?  Parke,  B.,  interrupting  him  said,  "  Why 
suppose  a  person  finds  a  cheque  in  the  street,  and  in  the  first 
instance  takes  it  up  merely  to  see  what  it  is,  if  aft3rwards 
he  cashes  it  and  appropriates  the  money  to  his  own  use, 
that  is  a  felony,  though  he  is  a  mere  finder  till  he  looks  at 
it."  The  learned  Judge  in  the  present  instance,  however,  took 
the  more  fashionable  view,  and  told  the  jury  that  they  could 
not  convict  of  larceny,  in  which  the  jury  and  the  Attorn ey- 
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General  acquiesced,  and  although  a  formal  verdict  of  a(!  ;uittal 
on  the  several  counts  of  the  indictment  does  not  appear  to 
have  been  taken  as  required  by  the  Larceny  Act,  sec.  99,  the 
case  sufficiently  shows  the  opinion  of  the  jury  that  th& 
defendant  was  not  guilty  of  the  offence  charged  in  the  indict- 
ment. The  Attorney-General  then  invoked  the  aid  of  section 
110,  and  the  jury  being  of  opinion  that  the  defendant  was 
guilty  of  an  offence  against  that  section  they  found  accord- 
ingly. Whether  there  was  evidence  to  justify  that  finding  is 
really  not  the  question.  The  point  reserved  by  this  case  is 
the  jurisdiction  or  power  of  the  Court  to  give  judgment  on 
such  a  conviction  for  a  misdemeanor.  It  was  urged  on  us  as  an 
anomaly  to  convict  and  punish  a  man  for  an  offence  created 
by  section  110,  of  which  there  is  no  precedent  in  the  Imperial 
act,  and  for  which  he  has  not  been  indicted.  The  answer  is 
that  the  section  does  authorize  such  a  conviction,  and  directs 
that  the  party  so  convicted  shall  be  punished  as  if  he  had 
been  convicted  thereunder,  on  an  indictment  which  must  have 
been  an  indictment  for  a  misdemeanor.  With  the  justice  or 
expediency  of  such  an  enactment  we  have  really  nothing  to 
do,  but  if  we  had  I  think  it  could  be  easily  vindicated,  and  in 
this  case  I  think,  too,  it  was  righteously  applied,  and  may  act 
as  a  wholesome  check  upon  the  pillage  or  plunder  of  wrecked 
goods.  It  was  lastlj'  urged  that  the  Court  had  no  jurisdiction. 
Not  a  word  was  said  of  this  at  the  trial.  If  there  had  the 
facts  would  have  doubtless  been  set  out  in  the  case  and  the 
point  reserved.  The  defendant's  counsel  assumed  at  the  argu- 
ment that  the  offence  was  committed  and  perfected  at  sea,  but 
this  may  not  have  been  the  case,  and  the  final  appropriation 
and  division  of  the  spoil  was  more  probably  eftected  on  shore. 
But  supposing  it  to  have  been  done  on  board  the  defendant's 
vessel  at  sea,  it  by  no  means  follows  that  he  is  to  be  released. 
Section  136  of  the  Procedure  Actoi  1869,  chap  29,  is  confined, 
it  is  true,  to  felonies,  but  the  Imperial  act,  18  &  19  Fie,  chap. 
21,  sec.  91,  gives  jurisdiction  to  any  court  of  justice  in  Her 
Majesty's  dominions  over  any  British  subject  charged  with 
any  crime  or  offence  on  board  any  British  ship  on  the  high 
seas,  or  in  any  foreign  port  or  horbor.  The  more  recent  act, 
30  &  31  Vic.,  chap.  24,  sec.  4,  shows  the  disposition  of  the 
Imperial  Parliament  to  extend  still  further  the  jurisdiction  of 
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such  courts,  and  therefore  I  am  of  opinion  that  the  power  of 
this  Court  to  give  judgment  on  the  defendant's  conviction  for 
a  miedemeanor  cannot  be  successfully  assailed. 

WiLKTNS,  J.,  dissentiente. — The  learned  Judge  who  pre- 
sided at  the  trial  of  this  cause  reserved  a  certain  question  of 
law  which  arose  at  the  trial,  for  the  consideration  of  this 
Court,  under  sections  99  and  100  of  chap.  171  of  the  Revised 
Statutes,  the  provisions  of  which  are  as  regards  the  authority 
of  a  Judge  to  refer,  and  the  powers  and  duties  of  the  court  to 
which  he  refers,  identical  with  those  that  govern  the  Court  of 
Criminal  Appeal  in  England  (11  &  12  Ftc.,ch.  78).  Decisions, 
therefore,  of  the  last-mentioned  Court  are  binding  upon  us.  The 
authorities  show  that  that  Court  has  erer  considered  with  the 
utmost  strictness  a  case  submitted  under  the  statute,  so  much 
so,  indeed,  that  it  has  rarely  exercised  the  power  given  to  it 
(which,  by  the  way,  the  Legislature  has  not  conferred  on  uk,) 
to  cause  a  case  to  be  sent  back  to  be  re-stated.  Roscoe  says : 
"  With  respect  to  the  piuctice  of  the  Court,  cases  reserved 
should  be  submitted  in  a  complete  form,  and  the  Court  will 
generally  refuse  to  send  back  a  case  for  amendment."  R,  v. 
Halloway,  1  C.  &  P.,  128.  The  same  learned  author  says 
farther :  "  They  will  not  consider  an  objection  which  has  not 
been  reserved,  even  though  it  be  fairly  deducible  from  the 
case  itself,  nor  will  they  go  into  any  matter  of  evidence  which 
occurred  at  the  trial  if  it  is  not  stated  in  the  case."  Rex  v, 
Sviiih,  14  Jur.,  92.  There  a  prisoner  had  pleaded  guilty,  and 
a  case  was  reserved  as  to  whether  the  act  described  in  the 
depositions  corresponded  with  the  indictment;  it  was  held 
that  as  there  was  no  trial  this  was  not  a  point  of  law 
arising  upon  a  trial  and  that  the  Court  had  therefore 
no  jurisdiction."  The  Qiieen  v.  Clei'k,  1  L.  R.  C.  C,  54.  In 
Reg.  V.  Mellor,  Dears  &  B.  C.  C,  468,  the  prisoner  was 
found  guilty  of  murder  and  sentenced  to  death  ;  the  following 
day  it  was  discovered  that  /.  H,  T.  had  been  called  as  one  of 
the  jury  to  try  the  case,  but  that  W.  T,  had  by  mistake 
answered  to  that  name  and  had  been  sworn  by  it.  Wightman, 
J.,  respited  execution  and  reserved  the  point  for  the  consid- 
eration of  the  Court.  Seven  Judges  out  of  fourteen  who 
were  present  held  that  this  was  not  a  question  arising  at  tho 
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trial  over  which  the  Court  had  jurisdiction.  I  advert  to  these 
decisions  as  admonitory  to  me  of  the  spirit  in  which  I  am 
bound  to  consider  a  case  submitted  to  thi.«  Court  under  the 
statute  in  question.  They  remind  me  also  that  I  am  as  a 
Judge  dealing  with  the  case  of  a  prisoner  who  if  guilty  will 
be  punished  as  if  he  had  committed  larceny,  who  on  the  other 
hand  is  entitled  to  be  discharged  if  it  be  even  doubtful  in 
view  of  the  facts  reported,  whether  he  is  guilty  of  that  offence 
for  which  he  has  been  convicted.  To  what  extent  the 
English  Court  of  -Criminal  Appeal,  even  in  these  days  of 
enlightenment  and  high  civilization,  feels  itself  bound  to 
rescue  a  convict  (though  apparently  guilty)  from  a  conviction 
not  strictly  legal,  is  illusti-ated  by  a  recent  cs&Q.-^Reg,  v. 
Frost,  Dear's  C.  C,  474.  There  the  prisoners  were  charged 
with  having  by  night  in  pursuit  of  game,  entered  the  lands 
of  George  William  Frederick  Charles  Duke  of  Gamhndge. 
On  the  trial  it  was  proved  that  George  William  were  two  of 
the  Duke's  christian  names,  and  that  he  had  others,  but  no 
proof  was  given  what  they  were.  The  jury,  satisfied  of  the 
identity  of  the  Duke,  convicted  the  prisoners.  On  a  case 
reserved  the  Court  of  Criminal  Appeal  quashed  the  conviction, 
the  Court  decided  that  it  might  have  been  found  that  the 
pei-son  named  in  the  indictment  was  a  person  who  had  the 
title  "  Duke  of  Cambridge"  omitting  all  the  christian  names. 
But  the  Court  of  Criminal  Appeal  did  not  venture  to  hold 
that  such  had  been  in  effect  the  finding.  I  am  the  more 
scrupulous  about  what  I  conceive  to  be  my  duty  in  this  case, 
when  I  reflect  that  the  offence  of  which  the  prisoner  has  been 
convicted  is  without  precedent,  so  far  as  I  am  aware,  in 
British,  Dominion,  or  colonial  legislation.  The  learned  Judge 
reported  to  us  that  the  prisoner  was  put  upon  his  trial  for 
larceny  under  the  indictment  which  is  before  us.  The  learned 
Judge  says :  "  Under  this  indictment  I  thought  the  prisoner 
could  not  upon  this  testimony  (the  testimony  reported)  be 
convicted  of  larceny.  There  was  no  allegation  of  property  in 
any  person  in  either  the  first  or  second  counts.  Though  .the 
property  was  laid  in  one  in  Laird,  in  the  other  in  DeWolf, 
yet,  at  the  time  the  prisoner  took  possession  of  the  goods  they 
were  floating  on  the  high  seas,  and  prisoner  as  a  salvor,  I 
thought,  committed  no  larceny  in  taking  possession  of  them, 
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and  so  I  told  fchejury.  But  under  the  110th  clause  of  the 
Dominion  Act,  chap.  21,  the  Attorney-General  claimed  the 
right  of  conviction  for  a  misdemeanor.  I  directed  the  jury  if 
they  believed  the  witnesses  for  the  crown  (prisoner  had  no 
witnesses),  that  they  might  find  the  prisoner  guilty  of  a  mis- 
demeanor under  the  act  last  referred  to."  These  are  the  very 
words  of  the  learned  Judge,  and  I  refer  to  them  particularly 
because,  in  order  to  enable  me  to  frame  an  opinion  on  the 
question  of  law  referred,  they  are  in  my  opinion  important. 
Thus  it  is  shown  that  the  prisoner  was  put  on  his  trial  for 
larceny,  but  that  the  jury  did  not  pronounce  upon  that  issue 
by  saying  that  the  prisoner  was  not  guilty  of  that  crime. 
According  to  the  report  of  the  learned  Judge  he  was  of 
opinion  (and  I  concur  with  him)  that  the  jury  ought  not  to 
have  found  the  prisoner  guilty  of  larceny,  but  on  the  issue 
solemnly  raised  before  them  they  have  not  made  deliverance. 
The}'  have  simply  found  the  prisoner  guilty  of  a  misdemeanor. 
The  omission  of  the  jury  to  find  specifically  on  the  issue  of 
guilty  or  not  guilty  of  the  larceny  charged,  becomes  of  vital 
importance  when  our  minds  are  brought  to  a  consideration  of 
the  question  reserved  and  submitted.  The  learned  Judge 
concludes  thus :  "  As  the  point  was  new,  I  reserved  the  ques- 
tion of  law,  and  my  direction,  for  the  consideration  of  the 
whole  Court  in  term." 

The  first  consideration  involved  in  this  question  is  a 
momentous  one.  It  is  this:  Can  a  prisoner  indicted  and 
tried  for  larceny  be  convicted  of  a  misdemeanor  under 
the  section  in  question  without  the  jury  having  antecedentl}' 
to  ^  such  conviction  found  directly,  formally,  and  as  of 
record,  that  the  prisoner  is  not  guilty  of  larceny  ?  My 
undoubting  conviction  constrains  me  to  answer  that  question 
in  the  negative.  The  language  of  the  Legislature  is  as 
follows  :  "  If  on  the  trial  of  any  person  for  larceny,  the  jury 
are  of  opinion  that  such  person  is  not  guilty  of  the  ofi'ence 
charged  in  the  indictment,  but  are  of  opinion  that  he  is 
guilty  of  an  offence  under  this  section,  they  may  find  him  so 
guilty."  Two  consecutive  findings  are  thus  demanded  in 
order  to  demonstrate  the  opinions  of  the  jury  mentioned  in 
the  section.  Undeniably  both  must  ^.ppear  on  the  record, 
otherwise  there  is  error.     If  the  verdict  in  this  case  does  not 
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show  a  finding  of  "  not  guilty  of  the  offence  charged  in  the 
indictment,"  in  respect  of  which  the  jury  were  sworn,  "  well 
and  truly  to  try  and  true  deliverance  make,"  then  the  language 
of  the  record,  to  be  true,  must  necessarily  be  as  follows,  viz., 
after  the  accustomed  formula  setting  out  the  jury  process : 
"And  the  jurors  of  the  said  jury  empanelled  and  returned, 
&c.,  being  called,  come,  who  being  elected,  tried  and  sworn  to 
speak  the  truth,  of  and  concerning  the  premises,  (that  is  to 
say,  the  issue  joined  as  to  whether  the  said  Edward  Martin 
is  or  is  not  guilty  of  the  felony  and  larceny  in  the  indictment 
aforesaid  above  specified.)  upon  their  oath  say  that  the  said 
Edward  Martin  is  guilty  of  a  misdemeanor."  This,  incon- 
sistent and  absurd  though  it  is,  must  necessarily  be  the 
language  of  the  record  roll,  unless  this  Court  can  propria 
vigore  alter  the  verdict  on  file,  find  by  implication  and  pre- 
sumed intention  what  the  jury  have  not  found,  and  sanction 
inserting  such  implied  verdict  into  a  solemn  record  which 
imports  incontrovertible  verity.  Such  will  be  the  inevitable 
result  of  this  decision  for  which,  I  much  fear,  no  precedent 
will  be  found  in  the  records  of  criminal  proceedings  in  West- 
TThiTiBter  Hall. 

I  have  already  said  that  I  concur  with  the  opinion 
expressed  by  the  learned  Judge,  that  this  prisonei"  could  not 
have  been  found  guilty  of  larceny,  the  only  crime  mentioned 
in  the  indictment.  It  is  certain  that  he  could  not  have  been 
so  convicted,  because  he  first  obtained  possession  of  the  goods 
as  a  salvor,  when  he  found  them  floating  on  the  high  seas. 
He  thus,  as  the  report  shows,  obtained  the  possession  inno- 
cently and  without  any  degree  of  criminality.  In  Rex  v. 
Christopher,  1  Bell  C.  C,  27,  the  Court  distinctly  laid  down 
the  principle  that,  in  order  to  convict  the  finder  of  property 
of  larceny,  it  is  essential  that  there  should  be  evidence  of  an 
intention  to  appropriate  the  property  at  the  time  of  finding, 
and  that  evidence  df  any  subsequent  intent  to  do  so  was 
insufficient.  In  that  case  the  learned  Judge  told  the  jury 
that  a  felonious  intent  was  necejssary  to  every  larceny,  but 
that  the  intent  might  be  inferred  from  acts  subsequent  to,  as 
well  as  immediate  upon  the  finding,  and  that  if  the  prisoner, 
when  he  discovered  the  owner,  did  not  take  measures  to  find 
him,  they  might  from  his  behaviour  infer  such  intention* 
9* 
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The  Court  of  Criminal  Appeal,  however,  held  this  direction 
wrong,  as  it  was  calculated  to  lead  the  jury  to  suppose  that  a 
felonious  intent  subsequent  to  the  finding  wa.s  sufficient. 
JRose,  629.  It  is  quite  true  that  this  prisoner  knew  from  the 
first  that  these  were  wrecked  goods,  and  that  they  had  an 
owner  who  might  have  been  discovered ;  that  circumstance 
might  in  a  certain  sense  distinguish  his  case  from  that  of  the 
prisoner  last  referred  to.  But  that  is  quite  immaterial,  for  it 
is  certain  that  he  had  no  felonious  intent  when  he  became 
possessed,  and,  therefore,  notwithstanding  his  subsequent 
behaviour  in  relation  to  the  goods  on  board  his  vessel,  to 
which  he  transferred  them,  he  was  not  guilty  of  larceny.  In 
the  case  of  Rex  v.  Preston,  2  Dear  C.  C,  353,  which  was 
that  of  a  lost  bank-note  found  bj'  a  person  who  appropriated 
it  to  his  own  use,  it  was  decided  that  the  jury  are  not  to  be 
directed  to  consider  at  what  time  the  prisoner  after  taking  it 
into  his  possession  resolved  to  appropriate  it  to  his  own  use, 
but  whether  at  the  time  he  took  possession  of  it  he  knew  or 
had  the  means  of  knowing  who  the  owner  was,  and  took 
possession  of  the  note  with  intent  to  steal  it,  for  if  his  original 
possession  of  it  was  an  innocent  one,  no  subsequent  change  of 
his  mind  or  resolution  to  appropriate  to  his  own  use  would 
amount  to  larceny.  This  is,  of  course,  decisive  to  show  that 
no  inference  of  a  felonious  intent  at  the  time  of  the  original 
taking  could  be  drawn  from  any  subsequent  acts  of  the 
prisoner,  on  board  the  Teazer,  which  are  the  only  acts 
reported. 

But  if  the  prisoner  had  committed  larceny^  it  was  larceny 
committed  on  the  high  seas.  The  case  would  not  have  been 
within  the  provisions  of  the  18  &  19  Vic,  chap.  91,  sec  21, 
that  offence  not  having  been  committed  on  board  a  British 
ship,  or  in  a  foreign  port  or  harbor.  It  would  have  been 
within  the  12  &  13  Vic,  chap.  96,  and  if  the  indictment  had 
been  framed  under  it,  the  prisoner  (if  guilty  of  larceny)  might 
have  been  convicted  under  it. 

The  learned  Judge  has  npt  in  terms  asked  for  our  opinion 
on  the  point  of  jurisdiction,  (which  does  not  appear  to  have 
been  taken  at  the  trial,  although  it  was  at  the  argument,)  but 
he  has  in  efiect  done  so  when  he  submitted  the  question  as  to 
the  legality  of  the  prisoner  s  conviction  for  the  statutable 
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misdemeanor.  I  feel  myself  unable  to  express  an  opinion  on 
that  subject  without  inquiring  whether  the  learned  Judge  had 
jurisdiction  to  try  the  larceny,  for  if  he  had  not  such  jurisdic- 
tion,(all  the  proceedings  before  him  are  void.  The  prisoner  in 
such  case  could  not  have  been  legally  acquitted  so  as  to 
discharge  him  from  liability  to  be  tried  for  the  f^ame  larceny 
by  a  competent  tribunal.  Then  it  is  to  my  mind  clear  beyond 
question  that  he  could  not  be  legally  convicted  of  the  offence 
of  "  fraudulent  appropriation,"  which  was  not  made  the 
subject  of  an  indictment  against  him  for  that  offence.  It  is 
indispensable  that  he  should  have  been  legally  acquitted  of 
the  larceny  in  order  to  make  him  liable  to  be  convicted  of  the 
misdemeanor,  under  that  same  indictment  for  the  larceny. 
This  liability  to  conviction  for  misdemeanor  under  the  statute, 
when  the  sole  indictment  is  for  larceny,  is  merely  accessorial 
to  a  legal  and  final  acquittal  for  the  latter  offence.  The 
learned  Judge  has  reported  that  he  directed  the  jury,  if  they 
believed  the  witnesses  for  the  crown  that  they  might  find  the 
prisoner  guilty  of  the  misdemeanor.  This  is  rather  indefinite. 
If  (as  is  probable)  the  learned  Judge  directed  the  jury  to 
inquire  into  the  intent  indicated,  and  into  the  effect  of  the 
prisoner's  acts  in  view  of  what  is  pointed  out  by  the  Legis- 
lature, then  I  think  the  jury  were  rightly  instructed  as  to  the 
ingredients  of  the  statutable  ofience,  but  if  what  is  reported 
"(and  I  cannot  imply  what  is  not  reported)  was  alt  that  the 
learned  Judge  told  the  jury,  then  I  should  feel  myself  bound 
to  say  that  in  my  opinion  they  were  not  properly  directed. 
In  order  to  constitute  the  statutable  offence  indicated  by  sec. 
110,  chap.  21,  of  the  Dominion  Acts  of  1869,  it  is  necessary 
that  the  party  charged  should  have  had  an  intent  to  defraud 
by  appropriating  unlawfully  to  his  own  use,  or  to  the  use  of 
some  other  person,  property,  and  that  he  should  have  so 
appropriated  as  to  deprive  some  other  person  at  least  tem- 
porarily of  the  advantage,  use  or  enjoyment  of  a  beneficial 
interest  in  the  property  which  such  person  had  therein.  Now 
the  history  of  the  property  in  question  in  this  case,  and  of 
the  acts  of  the  prisoner  in  relation  to  it,  and  to  any  person 
interested  therein,  as  reported,  is  as  follows :  The  property 
was  a  portion  of  the  cargo  of  a  ship  wrecked  when  on  her 
voyage  to  Halifax,  and  it  was  picked  up  by  the  prisoner  and 
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others,  his  boat's  crew,  as  salvors,  when  it  floated  with  other 
goods  on  the  high  seas.  The  prisoner  with  others  professing 
to  be  salvors,  brought  it  in  his  boat  to  his  own  vessel  moored 
near  the  wreck.  When  on  board  of  h«r  the  property  was 
taken  out  of  the  tin-lined  box  that  contained  it  when  it  was 
found,  was  put  by  the  prisoner  part  into  his  cabin,  and  the 
remainder  into  the  hold  of  "his  vessel.  A  witness  proved  that 
the  prisoner  claimed  a  portion  of  the  property  so  salved,  and 
that  he  said  he  had  given  portions  of  it  to  the  other  salvors. 
The  same  witness  also  testified  that  on  the  prisoner's  refusing 
to  give  him  a  portion  of  the  property  which  he  claimed  from 
the  prisoner,  over  and  above  what  he  had  fraudulently  received 
from  him,  that  same  witness  informed  against  the  prisoner. 
It  was  proved  that  DeWolfe  Jk  Son  acted  as  agents  for  the  line 
of  steamers  of  which  the  wrecked  vessel  was  one,  and  settled 
with  some  of  the  salvors,  and  that  the  captain  of  the  steamer 
wrecked  remained  about  her  for  ten  days  or  so  after  she  got 
on  shore.  We  are  informed  by  the  report  of  a  proved  admis- 
sion by  the  prisoner,  (and  his  admitted  act  was  clearly  done 
unlawfully,  and  with  intent  to  defraud  somebody  beneficially 
interested  in  the  property,)  that  he  had  appropriated  a  portion 
of  it  to  the  use  of  other  persons  not  entitled  to  it  to  whom  he 
gave  it  But  it  occurs  to  me  that  it  may  be  questionable 
whether  the  ofience  under  section  110  would  be  complete  if  the 
facts  did  not  show  some  particular  defined  person,  beneficially 
interested  in  the  property  appropriated  at  the  time  of  the 
appropriation.  The  language  of  section  23  of  chap.  19  of  the 
Dominion  Acts  of  1869,  relative  to  forgery  is  (identical  in 
that  respect  with  section  110) :  "  Whosoever  with  intent  to 
defraud,  forges,"  &c.,  and  the  Legislature  deemed  it  necessary 
by  section  51  of  the  same  statute  to  enact  that  it  shall  be 
sufficient  in  any  indictment  for  forging,  &c.,  where  it  shall  be 
necessary  to  allege  an  intent  to  defraud,  to  allege  that  the 
party  accused  did  the  act  with  intent  to  defraud,  without 
alleging  an  intent  to  defraud  any  particular  pei*son ;  and  on 
the  trial  of  any  such  offence  it  shall  not  be  necessary  to 
prove  an  intent  to  defraud  any  particular  person,  but  it  shall 
be  sufficient  to  prove  that  the  party  did  the  act  with  an  intent 
to  defraud."    If  there  be  a  reasonable  doubt  on  thi»  point,  thd 
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state  of    facts  reported  would    not  seem    to  support    the 
conviction. 

Another  view  of  this  case  remains  to  be  considered  and  in 
relation  to  it  I  must  be  permitted  to  say  that  my  mind  is 
unable  to  conceive  of  any  possible  answer  that  can  be  given 
to  the  argument  of  its  conclusiveness.  The  learned  Judge 
has  asked  from  the  Court  its  opinion  as  to  whether  the 
prisoner  has  been  rightly  convicted  for  a  misdemeanor.  To 
that  question  I  answer,  in  addition  to  what  I  have  already 
observed,  as  follows :  Looking  at  the  facts  reported,  and  at 
the  indictment  before  us ;  at  the  indictment  as  containing  an 
express  charge  of  larceny,  and  in  view  of  section  110,  an 
implied  charge  of  fraudulent  appropriation,  and  regarding  all 
these  in  the  light  of  the  common  law,  and  of  every  statute 
that  can  bear  on  the  ease,  the  Supreme  Court  of  this  Province 
had  no  jurisdiction  whatever  over  any  matter  which  was  in 
issue  before  the  learned  Judge  at  the  trial  which  he  convicted. 
All  the  facts,  as  they  are  reported,  took  place  on  the  high 
fieas,  or  on  board  a  British  ship  on  the  high  seas,  and  not 
within  the  body  of  the  county  of  Halifax,  The  indictment 
contains  no  allegation  that  the  offence  charged  was  committed 
on  the  high  seas  or  within  the  jurisdiction  of  the  Admiralty. 
The  county  of  Halifax  is  the  vernue  stated  in  the  margin,  and 
in  every  count  the  venibe  is  laid  at  Herring  Cove,  in  the 
county  of  Halifax.  Chitty  says  (CrimiTuil  Law,  vol.  1,  p.  177) : 
"  At  common  law  the  venue  should  always  be  laid  in  the 
county  where  the  offence  was  committed,  although  the  charge 
is  in  its  nature  transitory.  It  is  an  essential  ingredient  in 
the  evidence  on  the  part  of  the  prosecutor  to  prove  that  it  was 
committed  within  it."  Now  turning  to  the  point  of  jurisdic- 
tion, we  find  the  same  learned  author  at  page  186  of  the  same 
volume  thus  stating  a  familiar  principle :  "  At  common  law 
no  offence  committed  on  the  high  seas  could  be  enquired  of." 
Then  again  in  the  second  volume  of  the  same  work,  page  3, 
we  find  the  language  of  the  precedent  of  an  indictment  for  an 
offence  within  the  Admiralty  jurisdiction  to  be  found  in  these 
words :  *'  And  the  jurors  say  that  with  force  and  arms 
upon  the  high  seas,  and  within  the  jurisdiction  of  the 
Admiralty  of  England,  in  and  on  board  of  a  certain  ship 
called,  &c.,  then  and  there  being  feloniously,  &c."    An  allega- 


Digiti 


zed  by  Google 


134  THE    QUEEN    v,    MAKTIN. 

tion  in  the  indictment  that  the  offence  was  committed  on  the* 
high  seas  is  indispensable  to  give  the  Common  Law  Court 
jurisdiction  over  a  subject  matter  occurring  on  the  high  seas, 
unless  some  statute  be  shown  to  have  dispensed  with  it.  It 
is  in  terms  required  by  the  modem  statutes  governing  such 
cases  in  England,  viz.,  the  24  &  25  Vic,  chap.  J>6  (the  Larceny 
Act),  sec.  115,  and  by  the  24  &  25  Vic,  chap.  94,  sec.  9.  It  is 
so  absolutely  necessary  under  the  12  &  13  Fie,  chap.  96,  or 
tinder  the  18  &  19  Vic,  chap.  91,  sec.  21,  noticed  by  the 
learned  Chief  Justice,  that  no  Court  in  Her  Majesty's 
dominions  therein  referred  to  has  jurisdiction  without  it.  By 
those  statutes,  the  only  ones  that  effect  the  case,  the  jurisdic-^ 
tion  in  question  is  only  given  to  an  ordinary  court  of  justice 
in  Her  Majesty's  dominions  provided  the  prisoner  (if  he  be  a 
British  subject)  indicted,  charged  with  larceny,  committed 
the  crime  or  offence  of  which  he  is  charged  either  on  board  a 
British  ship  on  the  high  seas,  or  in  a  foreign  port  or 
harbor.  The  crown  cannot,  of  course,  be  in  any  stronger 
position  against  this  prisoner,  charged  by  legal  implication 
only,  with  a  fraudulent  appropriation  under  section  110,  than 
it  would  have  occupied  if  the  prisoner  had  been  so  expressly 
charged.  The  case  then,  as  respects  this  last  view  that  I  have 
taken  of  it,  stands  thus:  The  prisoner  charged  with  the 
statutable  offence  of  a  fraudulent  appropriation  of  goods,  as 
if  committed  in  the  county  of  Halifax,  has  been  found  guilty,, 
although  the  crown  proved  that  the  offence  (if  committed  at 
all)  was  committed  by  the  prisoner  within  the  jurisdiction  of 
the  Admiralty,  and  not  within  the  county  of  Halifax,  How 
then  can  this  conviction  be  sustained  ? 

From  the  reasons  which  I  have  stated  I  am  of  opinion 
that  the  prisoner  ought  not  to  have  been  convicted. 
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TREMAINE  v.  HALIFAX  GAS  LIGHT  COMPANY. 

ApmcATios  was  made  to  set  aside  a  bail-piece  entered  into  on  behalf  of  defendants  on  an 
appeal,  upon  the  grounds ; 

Pirvt :  that  one  of  the  bail  was  a  defendant  in  the  action. 

Second :  that  he  was  a  barrister  and  attorney  of  the  Court. 

third :  that  neither  of  the  bail  had  Justified  in  an  amount  double  the  amount  of  the 
verdict 

Held:  as  to  the  first  objection,  that  the  fact  of  one  of  the  bail  beinfr  a  stock-holder  in 
the  defendant  company  did  not  incapacitate  him  from  becoming  bail.  As  to  the  second,  that 
not  having  practiced  for  nearly  half-a-century,  the  objection  did  not  apply,  and,  lastly,  that 
the  third  objection  could  be  cured  by  amendment  which  the  Court  had  power  to  grant. 

McCuLLY,  J.,  now,  (December  28th,  1872,)  delivered  the 
judgment  of  the  Couit : — 

This  was  an  application  upon  affidavit  made  before  me  at 
Chambers,  and  I  granted  an  order  nisi  returnable  the  first 
day  of  term,  to  set  aside  a  special  bail  piece  or  recognizance 
entered  into  on  behalf  of  defendants  to  respond  the  judgment 
to  be  finally  given  in  this  cause  under  section  197  of  our 
Practice  Act,  upon  the  grounds,  first,  that  John  J,  Sawyer, 
one  of  the  bail,  is  a  defendant ;  secondly,  that  he  is  a  barrister 
and  attorney  of  this  Court,  and,  lastly,  because  neither  he  nor" 
the  co-bail,  Thormis  A.  Ritchie,  had  justified  in  a  sufficient 
amount,  that  is  to  say,  not  in  double  the  amount  of  the  verdict. 
As  regards  the  first  ground,  the  affidavit  of  plaintiff  states  that 
Saivyer  is  a  shareholder  and  director  in  defendant  company. 
But  no  authorities  were  cited  to  show  that  such  a  relation  to 
a  joint  stock  company  would  incapacitate  a  party  to  become 
bail,  and  in  the  absence  of  any  I  do  not  see  why  it  should. 
As  regards  the  second  objection,  Saivyer  comes  forward  and 
swears  that  he  has  never  practised  as  an  attorney  for  the  last 
forty-eight  years.  Now,  although  it  is  an  ancient  rule  of  the 
Supreme  Courts  of  law  in  Evgland  that  no  attorney  shall  be 
bail  in  any  action  or  suit  depending  in  the  courts,  and  which 
may  be  said  to  be  in  force  here  under  the  24drd  .section  of  our 
Practice  Act,  legalizing  the  practice  in  England  previous  to, 
and  in  force,  1  Tfm.  IV.,  yet  even  there  this  has  long  been 
held  to  apply  only  to  practising  attorneys,  and  it  has  always 
been  held  that  an  attorney  is  liable  to  an  action  on  his  recog- 
nizance of  bail,  though  contrary  to  the  rule  of  court  that  he 
should  be  bail  at  all.  See  1  Chitty,  714.  Btit  a  person  who 
swears  that  he  has  never  practised  as  barrister  or  attorney  for 
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nearly  half  a  century  will  scarcely  be  held  to  be  disqualified 
as  an  attorney,  much  less  as  a  practising  attorney,  to  become 
bail.  As  regards  the  third  objection,  that  the  bail  had  not 
justified  in  an  amount  sufficiently  large,  there  is  much  force 
in  it,  and  if  it  were  not  that  the  Court  possesses  the  power 
to  allow  an  amendment  in  such  a  case,  the  bail  piece  would 
probably  be  set  aside.  As  to  the  power  to  grant  amendments  in 
such  cases,  see  HalVs  Bail,  1  Chit.  R.,  79  ;  see  also  HaywarcCa 
Bail,  1  Chit.  R.,  11 ;  see  also  George  v.  Bai^nsley,  1  Ch.,  13, 
showing  that  the  Court  exercises,  and  has  always  exercised, 
the  power  of  allowing  or  refusing  amendments  in  cases  of  bail. 
See  also  Forbes  Bail,  2  Dowl.,  586;  Chit  ArMold,  837; 
Peters  Dig,,  270. 

But  why  should  the  Court  be  invoked  to  make  this  rule 
nisi  absolute  ?  Cui  bono  ?  The  order  made  absolute  would 
only  strike  down  the  bail  piece  and  leave  the  rule  taken  out 
for  a  new  trial  untouched.  It  may  be  contended,  possibly 
that  if  the  bail  piece  were  set  aside  for  irregularity,  the  rule 
for  a  new  trial,  and  the  entry  of  the  cause  upon  the  docket 
for  argument,  would  fall  with  it.  That,  to  say  the  least  of  it» 
is  very  questionable,  and  the  case  of  Hopkinsmi  v.  SaZernbier, 
7  Dow.  P.  C,  493 1  BM.dk  TT.,  423,  is  authority,  I  think,  rather 
to  the  contrary.  There  the  defendant  was  held  to  bail  on 
an  insufficient  affidavit,  and  the  application  was  to  set  aside 
the  capias.  Held  the  application  should  have  been  to  set 
aside  the  Judge's  order.  See  also  the  case  of  Thm^pe  v.  Bear, 
2  B.  &  A.,  373,  and  Fyke  v.  Davis,  4  Jur.,  395,  to  show  that 
in  general  applying  to  set  aside  proceedings  on  the  ground  of 
a  certain  irregularity,  is  a  waiver  of  any  other  irregularity 
known  to  exist 

The  rule  nisi,  we  think,  to  be  available  for  plain tilBT's 
purpose,  should  either  have  been  to  set  aside  the  bail  piece 
and  the  rule  for  a  new  trial,  or  to  set  aside  the  bail  piece 
and  all  subsequent  proceedings  thereunder  on  the  part  of 
defendant,  or  to  that  effect. 

The  Court,  therefore,  are  of  opinion  that  the  rule  should 
be  discharged,  reserving  the  question  of  costs,  and  that 
defendants  be  permitted  to  amend,  on  application  to  be  made 
for  that  purpose,  if  they  see  fit  at  any  time  within  four  days> 
by  having  proper  bail  duly  justified. 
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Action  wm  brougrht  by  plaintiff  against  defendants  a  company  incorporated  in  Nova 
Beottek  but  redding  in  the  United  SUtes,  and  not  British  iubjects.  An  attorney  in  Halifax 
was  retained  by  them  to  defend  the  cause,  and  toolc  some  proceedings  therein,  and,  according 
to  the  affidavit  of  plaintiff's  attorney,  promised  to  appear  and  plead.  This,  however,  defend- 
ant's attoniey  denied.  Plaintiff's  attorney,  after  some  years  delay,  appHed  to  the  Court  for 
an  order  requiring  defendant's  attorney  to  enter  an  appearance  in  order  that  the  Court  might 
have  Jurisdiction. 

Held,  that  If  defendants'  attorney  had  given  a  signed  undertaking  to  appear,  he  would 
he  compelled  to  de  so ;  but  that  otherwise  the  Court  had  no  Jurisdiction,  and  could  not  grant 
the  desired  order. 

McCuLLT,  J.,  now,  (January  3r(l,  1873,)  delivered  the 
judgment  of  the  Court ; — 

This  is  an  appeal  from  the  order  of  Mr.  Justice  Wilkina 
made  at  chambers,  requiring  Hon.  TT.  A.  JJenry,  Q.  C,  to  file 
an  appearance  for  defendants  in  this  cause  conformable  to  an 
alleged  verbal  undertaking  so  to  do.  McDonald,  Q.  C,  for 
plaintiflT,  Henry,  Q.  C,  for  defendants. 

The  present  is  a  second  argument.  This  case  was  heard 
in  JvZy  term,  1872,  before  three  Judges  who  did  not  concur 
in  their  opinions,  and  was  now  argued  before  the  whole  Court, 
Judge  Dodd  absent  and  Judge  Ritchie  disqualified.  The 
action  w&s  brought  against  defendants,  who  are  a  company 
incorporated  in  Nova  Scotia  but  residing  in  the  United  States, 
out  of  the  Province,  not  being  British  subjects,  under  part  2nd 
of  the  Practice  Act,  chap.  134,  R.  S.  At  some  previous  stage 
of  the  cause  a  question  arose,  and  after  argument  this  Court 
decided  that  section  2  of  the  second  part  of  the  Practice  Act, 
applicable  to  peraons  residing  out  of  the  Province  not  being 
British  subjects,  does  not  apply  to  incorporated  com- 
panies. {Vide  2  N,  S.  Decisions,  p.  73.)  Therefore 
unless  or  until  an  appearance  has  been  filed  this  Court 
possesses  no  jurisdiction.  After  the  writ  issued  17th 
September,  1868,  and  had  been  served  upon  the  president  of 
the  company  in  the  United  States,  Mr.  Henry,  it  appears 
from  his  own  affidavit,  was  retained  by  defendants  as  their 
counsel  and  attorney  to  defend  the  suit.  Without  filing  or 
serving  any  appearance  he  moved  this  Court  and  obtained  an 
order  nisi  to  change  the  position  of  the  cause  on  the  trial 
docket,  and  J.  2f.  Richie,  Esq.,  plaintiff's  attorney,  swears  that 
Mr.  Henry  "  promised  from  time  to  time  that  he  would  appear 
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and  plead,  &c."  This  allegation,  however,  is  met  by  Mr,  Eem^ 
swearing  as  follows :  "  And  I  further  say  that  I  did  not  at 
any  time  promise  the  said  attorney  to  appear  in  this  cause, 
&e.,"  although  he  admits  in  another  portion  of  >  his  affidavit 
,  that  he  requested  plaintiff's  attorney  not  to  mark  default,  and 
explains  his  reasons  for  doing  so.  The  contention  on  the  part 
of  plaintiff^'s  counsel  now  is,  that  Henry,  having  sworn  that 
he  was  retained  as  counsel  and  attorney  of  defendant,  that 
having  promised  verbally  to  appear  as  alleged,  and  having 
either  himself  or  by  his  partner  (as  plaintiff^s  attorney 
swears  he  believes),  when  the  cause  was  called  first  day  of 
term  on  the  trial  list,  answered  "  /cw'  trialy"  and  having  sued 
out  the  rule  nisi  above  referred  to,  he  is  now  bound  and  com- 
pellable, and  should  be  required  to  file  an  appearance  in  this 
cause.  On  the  other  side  Mr.  Henry  swears  that  he  never 
promised  to  appear  in  the  cause.  His  affidavit,  however,  war- 
rants the  conclusion,  I  think,  that  in  the  early  history  of  the 
cause  he  intended  to  file  an  appearance,  and  it  was  perhaps 
no  strained  conclusion  on  the  part  of  plaintiff^s  attorney  that 
he  should  suppose  that  he  would  file  an  appearance,  but  Mr, 
Heniy*8  clients,  before  any  appearance  actually  filed,  having 
consulted  counsel  abroad,  cautioned  him  against  filing  the 
issued  appearance,  and  eventually  gave  him  such  instructions 
as  appear  by  the  letters  and  affidavits  read  as  would  amount 
to  a  positive  disobedience  of  his  instructions  had  he  filed  the 
appearance  demanded  by  plaintiff^s  attorney. 

Mr.  Justice  Wilkins  having  made  the  order  nisi  requiring 
him  to  file  an  appearance  absolute,  and  there  being  an  appeal 
therefrom,  this  Court  is  now  called  upon  to  decide  whether, 
under  the  facts  set  forth  in  the  affidavits  i*ead,  the  substance 
of  which  is  given  as  above,  the  Judge's  order  made  should  be 
confirmed  or  reversed. 

There  can  be  no  room  for  doubt  that  if  an  attorney  of  this 
Court  gives  an  undertaking  to  appear  in  a  cause  in  his 
character  of  attorney  if  the  cause  is  one  over  which  the  Court 
possesses  jurisdiction,  the  Court  has  the  power  and  would 
enforce  such  undertaking  or  punish  the  breach  of  it  in  a  sum- 
mary way.  According  to  some  authorities,  says  Archibald^ 
12th  ed.,  page  103,  the  undertaking  must  be  in  writing  and 
signed  by  the  attorney,  but  he  adds  in  one  case  it  seems  a 
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verbal  undertaking  was  considered  sufficient,  and  there  appeal's 
to  be  no  reason  why  it  should  not  be  so.  On  this  subject  Tidd 
says  :  "  Where  an  attorney  of  either  bench  has  accepted  a 
warrant  or  subscribed  a  process,  declaration,  or  warrant  to 
appear,  the  rule  is  that  he  shall  be  compelled  to  cause  an 
appearance  or  be  liable  to  an  attachment,  or  put  out  of  the 
roll,  and  the  party  is  not  to  be  received  to  countermand  such 
appearance  after  his  retainer."  In  the  foot-note  he  gives  as 
authority  E.  if.,  1544,  sec.  10 ;  Lofft,  192,  3,  by  which  it 
appears  that  the  undertaking  must  be  signed.  Tiddy  4th  ed.» 
p.  241. 

It  is  not  contended  that  there  was  any  written  undertaking 
in  this  case.  Then  if  we  adopt  the  usual  rule  that  when  two 
affidavits  conflict  they  neutralize  each  other  unless  there  is 
some  mighty  preponderance  to  incline  the  scale  one  way  or 
the  other  the  plaintiff's  case  is  met,  I  think,  in  limine. 

But  if  that  be  not  the  case  here,  how  can  it  be  expected 
that  this  Court  will  attempt  to  exert  its  summary  jurisdiction 
in  a  case  where  the  want  of  a  proper  writ,  or  rather  in  the 
absence  of  the  defendants,  and  without  means  of  compelling 
them  to  appear,  it  possesses  no  jurisdiction  over  the  cause  or 
over  the  parties. 

At  page  101  of  his  Legal  Maxims,  Broom  says :  ''  Even 
Parliament  has  no  power  save  in  matters  of  procedure  to 
legislate  for  foreigners  out  of  the  dominion,  beyond  the  juris- 
diction of  the  Bntish  crown,"  citing  Lopez  v.  BwrdeTa,  4  Moo. 
P.  C.  C,  300,  305.  "  It  is  clear,"  observed  Park,  B.,  in  Geffreys 
V.  Booaey,  H.  L.  C,  815,  that  the  Legislature  has  no  power 
over  any  persons  except  its  own  subjects^  that  is  persons 
natural  born  subjects  or  residents,  or  whilst  they  are  within 
the  limits  of  the  kingdom."  Now  there  being  no  procedure 
(legislative)  to  call  before  this  Court  a  class  of  defendants 
such  as  those  in  this  action,  it  is  evident  to  me  that  the 
process  issued  out  is  not  merely  irregular  or  voidable,  but 
absolutely  vwd.  Chit.  Archbold  lays  down  the  rule  thus : 
"  When  the  proceeding  adopted  is  that  presented  by  the 
practice  of  the  Court,  and  the  error  is  merely  in  the  manner 
of  taking  it,  such  an  error  is  an  irregularity,  and  may  be 
waived  by  the  laches  or  subsequent  act  of  the  opposite  party. 
But  when  the  proceeding  itself  is  altogether  unwarranted,  and 
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different  from  that,  if  any,  which  ought  to  have  been  taken, 
then  the  proceeding  in  general  is  a  nullity,  and  cannot  be 
waived  by  any  act  of  the  party  against  whom  taken." 
12th  ed.,  p.  147. 

In  the  want  of  jurisdiction  the  plaintiff  here  is  unable  to 
do  as  in  the  cases  reported  upon  this  subject.  There  the 
practice  as  a  rule  would  seem  to  have  been  for  the  plaintiff 
after  an  undertaking  promised  and  not  performed,  to  proceed 
by  a  default,  judgment  and  execution,  and  leave  defendant  to 
apply  for  relief.  And  in  such  cases  the  Court  as  a  rule 
refuses  it,  where  the  attorney  is  a  person  able  to  respond  to 
the  aggrieved  party.  See  Fishery  447-449,  and  cases  cited. 
For  the  want  of  jurisdiction  and,  because  even  if  the  defend- 
ants had  not  been  an  incorporated  company,  and  so  not 
amenable,  but  private  individuals  within  the  purview  of  the 
statute,  plaintiff  could  take  no  step  without  a  Judge's  order, 
it  is  therefore  clear  that  a  broad  line  of  distinction  is  per- 
ceptible between  this  and  ordinary  cases  of  writs  issued  at 
common  law  where  the  jurisdiction  is  unquestionable. 

The  case  of  Forbes  v.  Smith,  10  Exch.,  717,  was  relied  on 
by  plaintiff's  counsel  as  an  authority.  There,  however, 
defendant  was  a  British^  subject  residing  in  jPVance,  and 
served  with  a  summons  in  the  form  prescribed  as  applicable 
to  a  British  subject  residing  abroad.  Defendant  appeared, 
and  finding  after  declaration  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction  of  the  Court,  applied  to  set  the 
writ  aside.  Held  there  was  no  irregularity  in  the  writ  itself. 
Bule  refused.  But  that  distinguishes  the  two  cases,  t»ecau8e 
the  Legislature  has  never  provided  for  serving  a  corporation 
residing  abroad,  as  decided  in  Ingate  v.  Hoyd  AustriacOy  in 
4  C.  B.,  N.  S.,  704. 

Under  no  known  process  of  law  could  plaintiff  compel  an 
appearance  on  the  part  of  defendants  themselves,  because  there 
is  no  provision  at  common  law  or  by  statute  existing  enabling 
him  to  sue  defendants  in  the  character  of  an  incorporated  com- 
pany residing  abroad.  In  none  of  the  several  aspects  of  the  case 
in  which  it  presents  itself,  or  under  any  of  the  authorities  cited, 
can  he,  I  think,  compel  Mr.  Henry  to  file  an  appearance,  and 
I  therefore  am  of  opinion  that  the  Judge's  order  must  be 
reversed,  and  that  the  order  nisi  should  be  discharged. 
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ET    AL. 

PLAiKYim'  cashier  gave  a  bond  wherein  he  waji  Joined  by  five  furetiee  for  bia  fidelitj  and 
gnod  conanct,  the  penalty  of  the  bond  being  940,000,  and  the  condition  reciting  that  each 
aurety  was  bound  in  the  sum  of  $8,000.  The  cashier  became  a  defaulter  in  a  very  large  amount, 
and  the  plaintiflb  entered  into  ueTotlations  with  K.,  one  of  the  surstlee,  which  resulted  in  an 
agreement  between  them,  whereby  K.  undertook  to  pay  one-fifth  of  the  balance  due  upon  the 
bond  after  the  deduction  ot  certain  credits,  and  gave  his  note  for  the  amount  Subsequently, 
plaintiilB  sued  upon  the  bond,  croditing  in  their  particulars,  the  sum  IL  had  promised  to  pay, 
but  had  not  paid  up  to  date  of  the  trial.  K.  pleaded  to  the  writ  a  number  of  pleas,  one  being 
that  the  bond  was  a  several,  and  not  a  Joint  and  sereral  bond,  and  seTen  pleas  on  equitable 
grounds.  The  Jury  found  for  plaintiffs  in  a  less  amount,  however,  than  they  claimed,  but 
they  acquiesced  in  the  verdict,  and  made  no  attempt  to  disturb  It.  K.,  alone  of  the  defendants, 
resisted  the  verdict,  contending  that  the  bond  was  a  several  obligation,  and  that  the  receipt 
given  by  plaintiffs  to  him  at  the  time  of  the  settlement  between  them  being  in  proof,  should 
be  considered  as  payment  to  that  extent  on  his  own  account. 

Eeld^  that  K.  having  i  nvoked  iu  equiUble  Jurisdiction,  the  Court  had  full  power  to  deal 
with  the  case,  that  the  bond  was  a  Joint  and  several  obligatien,  that  if  K.  had  actually  paid 
the  amount  mentioned  in  the  receii^  he  might  have  ground  for  complaint,  but  that  not 
having  done  so  the  verdict  for  plaintiff  must  stand. 

Young,  C.J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows: — 

This  action  is  brought  upon  a  bond  dated  1st  July,  1865» 
in  the  penal  sum  of  $40,000,  executed  by  Mr.  Forman,  the 
then  cashier  of  the  Bank,  and  by  Messrs.  Keith,  McKinlay, 
Teomans,  Stanford,  and  E.  M.  Archibald,  as  his  sureties  for 
his  fidelity  and  good  conduct  in  that  capacity.  By  the  bond 
itself  these  six  obligors  are  held  and  firmly  bound  to  the 
Bank  by  its  corporate  name  in  the  above  sum,  for  the  pay- 
ment whereof  they  bind  themselves,  and  each  of  them  by 
himself,  their  and  every  of  their  heirs,  executors,  and  admin- 
istrators. In  the  condition  it  is  recited  that  the  said  five 
sureties  had  undertaken  to  become  bound  for  the  said  cashier, 
that  is  to  say,  "  the  said  Alexander  Keith  in  the  sum  of  $8000, 
and  so  with  the  other  four  each  in  the  like  sum  of  $8000,  in 
and  by  the  said  bond  or  obligation,  and  subject  to  the  condi- 
tions following ;"  and  then  the  conditions  are  set  out  in  very 
ample  terms.  In  this  judgment  I  shall  have  to  deal  chiefly 
with  the  pleas  of  Mr.  Keith,  the  22nd  of  which  is,  that  the 
bond  is  a  several  and  not  a  joint  bond ;  and  as  this  position 
was  strenuously  urged  at  the  argument  and  strikes  at  the 
very  root  of  the  action,  I  shall  look  into  it  first  of  all. 
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It  was  alleged,  and  several  cases  cited  to  show,  that  the 
recital  in  a  bond  would  often  control  the  condition,  which  is 
undoubtedly  true.  In  the  case  of  sureties,  in  Sansoni  v.  Belly 
2  Camp.,  39,  two  cases  were  cited  in  which  all  the  previous 
authorities  were  referred  to.  Lord  Ellenhorough  fully 
acceded  to  these  cases,  adding,  "  They  apply  to  the  time  for 
which  sureties  shall  be  liable,  and  where  this  is  definitely 
marked  out  in  the  recital  of  the  condition,  it  is  not  to  be 
extended  by  any  suteequent  general  words," — that  is  to  say, 
the  agreement  of  the  parties  expressed  on  the  face  of  the 
instrument  shall  be  carried  out  "  In  truth,*'  says  Wightman, 
J.,  in  Lmidon  Assurance  Company  v.  Bolt,  6  Q.  B.,  526,  "  the 
recital  is  the  proper  key  to  the  meaning  of  the  condition." 
But  that  is  not  the  contention  here.  No  one  would  contend 
now-a-days,  when  the  old  common  law  doctrine,  by  which, 
upon  a  breach  of  the  condition,  the  whole  penalty  of  a  bond 
was  recoverable,  has  been  abrogated  by  statute  and  by  practice, 
that  any  one  of  these  sureties  could  ever  be  held  liable  at 
common  law,  and  certainly  not  in  equity,  for  more  than  $8000 
each,  "  Care  should  be  taken  that  the  condition  of  a  bond 
should  be  clear  and  explicit,  for  the  condition  of  the  bond 
being  in  favor  of  the  obligor,  as  protecting  him  from  the 
penalty  is  liberally  construed,  and  hence  any  words  expressing 
the  intention  will  create  the  condition."  Butler  v.  Wigge^ 
1  Saund.,  61 ;  and  1  Salh,  178;  1  Ld.  Raymond,  335. 

This  is  the  substance  of  the  thing,  on  which  all  must 
agree.  The  objection  is  rather  a  point  of  pleading  and  of 
form  than  of  substance.  The  point  is,  can  a  joint  action  like 
this  be  sustained  on  a  bond  so  expressed,  and,  as  it  must  be 
conceded,  inartificially  drawn,  or  was  the  Bank  compelled  to 
institute  separate  actions  against  each,  and,  if  so,  for  what 
sum  ?  Would  thi^  bond  sustain  an  action  against  Forman 
for  $40,000,  which  would  unquestionably  lie,  and  against  each 
of  his  sureties  for  $8000  only,  and  in  the  latter  case  how 
would  the  declaration  be  framed  ?  The  attempt  would  be 
fraught  with  difficulties  greater,  I  think,  than  any  that  meet 
us  here.  But  upon  the  strictest  rule  of  law,  I  am  cf  opinion 
that  this  is  to  be  accounted  a  joint  as  well  as  several  bond. 
"  If  three  enter  into  an  obligation  and  bind  themselves  in  the 
words  following :  Ohligamus  ixos  et  utrumque  nostrum  perse 


Digiti 


zed  by  Google 


FEBRUARY,    1873,  143 

pro  toto  et  in  solido ;  these  make  the  obligation  joint  and 
several."  Dyer,  196 ;  3  Bcvc,  Abridgement,  97.  "  If  three  are 
bound  in  a  bond  in  these  words  :  Obligarmus  no8  et  qyieviilbet 
nostruTn  covjunctim ;  this  is  a  joint  obligation  and  one  of 
them  alone  cannot  be  sued ;  for  the  word  covjunctini  makes 
the  obligation  joint,  which  the  word  quemlibet  cannot  make 
several"  1  Moor.,  260 ;  3  Levin,,  206.  And  see  Barge  on 
Suretyship,  403 ;  Sltep.  Toucliatone,  376.  In  Ingleby  v.  Swift, 
10  Bing.,  84,  3  Moo.  &  Scott,  288,  where  the  question  arose 
whether  the  penalty  of  the  bond  could  be  reduced,  in  virtue 
of  a  recital  in  the  condition  from  £1000  to  £500,  which  the 
Court  refused,  Judge  Oazalee  said:  "The  construction  we 
put  upon  the  bond  is  consistent  with  all  the  decisions ;  for  in 
none  of  them  have  the  Courts  altered  the  penalty  of  the  bond. 
If  the  sureties  have  been  imposed  on  a  court  of  equity  will 
afford  them  relief." 

This  objection  being  disposed  of,  before  touching  the 
pleadings,  it  will  be  more  convenient  to  review  the  leading 
facts  of  the  case,  as  they  appeared  in  evidence.  The  trial 
took  place  before  Mr.  Justice  McGvXly  in  November,  1871, 
when  the  then  president  and  cashier,  the  assistant  cashier 
who  was  the  principal  witness,  and  two  of  the  clerks,  one  of 
whom  had  been  in  the  Bank  seven,  the  other  fourteen  years, 
and  three  of  the  directors,  were  examined,  and  presented  as 
extraordinary  a  picture  as  was  ever  exhibited  in  a  court  of 
justice;  including  a  letter  of  Mr,  Forman,  23rd  December, 
1870,  perfectly  unique  in  its  style,  acknowledging  that  after 
the  balance  sheet  had  been  carefully  checked  it  showed  defal- 
cations, which  are  veiled  under  the  modest  name  of  discrep- 
ancies, amounting  to  no  less  than  three  hundred  and  ten 
thousand  dollars.  Two  of  the  sureties  were  directors,  men  of 
known  intelligence  and  business  habits.  The  system  of 
fraudulent  appropriation  began  in  1844.  In  1865  Form/in 
had  abstracted  from  the  Bank  about  two  hundred  thousand 
dollars,  which  had  swelled  in  1870,  when  the  explosion 
occurred,  to  three  hundred  and  thirty  thousand  dollars,  and 
are  finally  stated  at  three  hundred  and  forty-four  thousand 
dollars,  of  which  the  Bank  has  recovered  from  his  estate 
one  hundred  and  seventy-nine  thousand  dollars, — net  loss 
independent  of  interest  one  hundred  and  sixty-five  thousand 


Digiti 


zed  by  Google 


144      BANK  OF  NOVA  SCOTIA  v.  FORMAN  irr  al. 

dollars.  It  appears  also  that  h«  carried  off  $20,000  in  one 
sum  in  Augvst,  1865,  a  month  after  the  execution  of  the 
bond;  the  deposit  deficiencies  after  1865  were  $85,000;  he 
had  overdrawn  his  account  $47,000.  Yet  notwithstanding 
some  murmuring  of  a  dissatisfied  shareholder  and  a  sort  of 
investigation  thereafter,  no  suspicion  was  excited  among 
the  clerks  till  March,  1870,  and  Forman  retained  the  full 
confidence  of  the  directors  till  the  end  of  Jvly  in  that  year. 
The  system  was  equally  extraordinary  with  the  results.  The 
money  was  annually  counted  and  found  to  agree  with  the 
cash  book.  Everything  was  fair  on  the  surface,  and  every- 
thing rotten  below.  The  falsifications  on  the  books  were 
endless,  but  so  skilfully  done  as  to  defy  detection.  A  cashier 
seems  to  be  armed  with  a  tremendous  and  irresponsible  power, 
of  which,  for  one,  I  must  confess,  I  had  no  previous  concep- 
tion, and  which  demonstrates  the  necessity  of  new  guards  and 
checks,  that  in  some  cases,  I  learn,  if  not  in  all,  since  this 
catastrophe,  have  been  introduced  into  our  banks. 

I  think  it  well  to  extract  a  few  passages,  leading  to  these 
conclusions,  fii-st,  from  the  testimony  of  Mr.  Mcintosh,  who 
had  been  nearly  seventeen  years  an  ofiicer  of  the  Bank,  and 
who  obtained  Mr.  Forman's  letter  of  December  already 
referred  to,  as  he  tells  us  without  guarantee  or  promise. 
Speaking  of  the  cash  and  day  books  and  two  entries  therein, 
he  adds :  "  The  result  is  that  $20,000  might  be  abstracted 
(that  is  by  the  casKier)  without  any  way  of  showing  it ;"  and 
again,  speaking  of  an  error,  he  says :  "  That  would  enable  the 
cashier  to  abstract  $26,000  without  it  appearing ;"  again  :  "  I 
think  about  1844  he  began  to  make  false  entries ;"  again  :  "  If 
he  took  the  money,  $11,000,  the  day  he  made  the  false  entries, 
he  must  have  taken  it  out  of  the  outer  vaults ;"  "  So  far  as  I 
know  the  directors  did  not  know  Forman'a  account  was 
overdrawn  $24,000  to  $25,000,  and  had  been  so  for  many 
years  from  1854;"  "The  cashier  could  make  alterations  (in 
the  books)  as  many  as  he  liked,  and  he  could  make  an}"* 
alterations  he  liked;"  *' Forman' a  account  was  overdrawn 
when  I  went  there ;  it  grew  as  I  grew ;  Forman  paid  no 
interest  on  his  overdrawn  account ;  it  was  my  duty  to  report 
overdrawn  accounts  to  the  cashier."  Johns,  one  of  the  clerks, 
says:  "In  March,  1870,  was  my  first  discovery  ot  anything 
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wrong ;  I  found  it  then  about  $30,0p0 ;  I  looked  upon  it  as 
an  error  for  over  a  month  ;  did  not  communicate  it  to  a,Ay 
director ;  two  months  after,  there  was  enough  to  satisfy  me 
there  was  a  false  entry."  The  president  says :  "  Forman  had 
custody  of  his  books,  so  far  as  I  know,  up  to  the  date  of  his 
dismissal ;  no  clerk  or  teller  has  a  right  to  examine  the 
cashier's  book  without  his  authority."  But  the  most  surpris- 
ing piece  of  testimony  is  that  of  Mr,  Menziea,  the  present 
cashier:  "  I  have  been  connected  with  banks  since  1849;  a 
cashier  could  abstract  large  sums,  and  still  the  cash-book  and 
the  count  of  money  in  the  vaults  agree ;  if  a  sum  of  money 
was  in  the  hands  of  the  cashier,  say  $10,000  on  Monday 
morning,  and  during  the  week  the  tellers  pay  over  $90,000, 
the  cashier  could  abstract  $40,000  of  this  and  make  his  ca.sh- 
book  agree  with  the  balance,  as  he  only  is  the  check  on 
himself." 

There  is  one  other  transaction  which  I  must  shortly 
notice.  A  body  of  conveyances  and  deeds  was  given  in 
evidence,  from  which  it  appeared  that  cotemporaneoui»ly  with 
the  bond,  FoiMnan  conveyed  his  long  wharf  property  to  two 
of  his  sureties  as  a  protection  to  the  sureties  and  to  the  Bank, 
which  was  sold  in  18G7  with  the  assent  of  the  Bank  for 
$24,000 ;  half  of  this  was  paid  to  the  Bank  in  cash  bonds  and 
appears  to  the  credit  of  the  bond  ;  for  the  other  half,  with  the 
same  blind  confidence  which  marks  all  these  transactions, 
Forman  was  permitted  to  take  a  mortage  in  his  own  name, 
his  assignment  of  which  has  led  to  another  suit  now  pending 
in  the  Equity  Court,  and  of  which  I  say  nothing.  The 
account  between  the  five  sureties  and  the  Bank  at  the  close 
of  1870,  as  stated  by  the  Bank,  stood  thus : — 

Total  security $40,000 

City  Bond  (being  the  above  payment $12,000 

January  Coupons 3G0 

12,360 

$27,640 

Proportion  of  each  bondsman 5,528 

A  negotiation  was  opened  between  the  Bank  and  Mr. 
Keith,  who  was  one  of  the  directors,  and  the  following  receipt 

was  given : 

10* 
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"Received  from  the.  Hon.  Alexander  Keith  the  sum  of 
Five  Thousand  Five  Hundred  and  Twenty-Eight  Dollars, 
being  his  proportion  of  the  amount  due  by  the  sureties  of 
James  Foi^nariy  as  authorized  by  the  directors." 

*•'  (Sgd.)        W.  C.  Menzies,  Cashierr 
"  Hidifax,  Jiik  February,  187ir 

Of  this  sum  $528  has  been  paid,  and  the  Bank  hold  Mr, 
Keiijis  note  for  85,000,  which  was  produced  at  the  trial,  but 
not  put  in  as  evidence.  Of  the  other  sureties  Mr,  McKinlay 
has  died,  leaving  executors  who  could  not  be  sued  at  Common 
Law  with  the  survivors,  as  against  whom  or  the  two  of  them 
who  could  be  served  (Mr.  Archibald  not  being  within  the 
jurisdiction)  an  action  was  directed.  There  was  no  disposition 
on  the  part  of  the  Bank  or  its  counsel  to  sue  Mr,  Keith,  but 
holding  the  bond  to  be  joint  as  well  as  several,  they  could 
not  sue  the  others  in  one  action  without  sueing  him,  and 
accordingly  he  was  made  a  defendant  and  the  writ  was  issued 
4th  April,  3871,  with  the  particulars  endorsed,  crediting  as 
against  the  $40,000  the  City  bonds  $12,000  and  cash  from 
Mr,  Keith  $5,528,  leaving  a  balance  of  $22,472. 

In  his  charge  the  Judge  instructed  the  jury  that  the  Bank 
was  entitled  to  a  verdict  under  the  evidence  for  the  above 
balance,  but  as  far  as  Mr.  Keith  was  concerned,  he  thought 
under  the  evidence  they  should  find  a  verdict  in  his  favor. 
The  jury,  however,  by  some  process  which  we  can  only  con- 
jecture, found  a  verdict  for  the  plaintiffs  for  a  balance  of 
$12,224.  Now,  if  the  Bank  is  entitled  to  anything,  it  is 
entitled  to  a  verdict  for  $22,742,  the  balance  it  claime<l ;  but 
the  Bank  moved  for  no  rule,  and  declared  at  the  argument 
through  their  counsel  that  they  acquiesced  in  the  verdict  as 
it  stood,  and  that  they  claimed  from  Mr.  Keith,  independent 
of  any  question  of  costs,  nothing  more  than  the  amount  of 
his  note  in  their  hands.  These  admissions  of  counsel  made 
in  open  court  and  entered  in  our  minutes,  bind  them. 

Another  remarkable  circumstance  on  the  argument  was 
this,  that  Mr,  McDonald,  of  counsel  for  Mr.  Keith,  was 
supported  b}^  Mr,  W.  A.  Johnston,  who  declared  on  the  first 
day,  the  18th  December,  that  he  appeared  for  Mr,  Keith  only 
as  it  is  entered  on  my  minutes ;  but,  finding  a  difficulty  in 
this,  stated  next  morning,  the  19th,  that  he  represented  all 
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the  defendants  who  were  served.  The  rule  is  so  taken  and 
we  must  deal  with  it  as  such,  notwithstanding  the  repeated 
averments  of  the  plaintiffs'  counsel  that  the  resistance  to  the 
verdict  comes  from  Mr,  Keith  alone. 

Now  we  must  turn  to  the  pleas,  and  for  the  reasons 
already  assigned,  I  shall  refer  wholly  to  Mr,  Keith\  They 
are  2G  in  number,  addressed  to  the  writ,  and  G  breaches 
alleged  iherein.  The  first  to  the  eighth  pleas  contain  general 
'denials  disproved  by  the  evidence.  The  9th  plea  alleges  large 
payments  to  the  Bank  exceeding  the  alleged  defalcations,' 
which  is  not  the  fact.  Large  sums  were  realized  by  the  Bank 
out  of  the  conveyances  and  assigriments  in  proof,  which  the 
Bank  had  a  right, to  appropriate  towards  the  payment  of 
their  debt,  looking  to  the  sureties  for  so  much  of  the  deficiency 
-BA  is  covered  by  the  bond.  The  10th  to  the  16th  pleas  are  on 
equitable  grounds;  of  these  the  10th  to  the  13th  charge  the 
directors  with  gross  carelessness  and  neglect  of  duty,  by  which 
the  defalcations  and  false  entries  of  Forman  arose,  with 
knowledge  thereof  in  the  directors  or  some  of  them  withheld 
from  the  defendant,  and  with  the  passing  and  auditing  of  his 
accounts  from  year  to  year,  and  thereby  deceiving  the 
defendant.  These  are  grave  allegations,  but  they  are  so 
absoFutely  unsustained  by  proof  that  they  were  never  even 
mentioned  at  the  argument.  The  14th  and  15th  pleas  touch 
the  Loilg  Wharf  property,  the  full  proceeds  of  which  probably 
entered  into  the  contemplation  of  the  jui'y  in  making  up  their 
vei^i«t.  The  16th  is  the  same  in  substance  with  the  9th, 
alleging  a  compromise  with  Forman,  of  which  there  is  no 
proof.  The  17th  to  26th  are  at  common  law,  and  the  sub- 
stance of  them  has  already'  engaged  my  attention.  The  18th 
alleges  that  Mr.  Keitk*9  liability,  if  any,  does  not  exceed  $8  000, 
which  sum  it  says  he  has  paid  to  the  plaintiffs,  and  the 
plaintiffs  received  in  full  satisfaction  of  his  said  liability 
«nder  the  bond. 

And  now,  as  regards  Mr.  Keith,  the  main  question  arises, 
what  is  to  be  done  in  view  of  these  pleas  and  of  the  evidence, 
with  the  verdict  that  has  been  rendered.  Ought  the  verdict, 
as  recommended  by  the  Judge,  to  have  been  for  Mr,  Keith, 
considering  his  note  as  a  payment,  and  leaving  the  Bank  to 
their  recourse  thei-eoaf  that  is,  to  a    fi«e6h  action  -against 
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him,  should  he  resist  payment,  as  he  has  hitherto  resisted  it ; 
or  has  the  Court  the  power,  and  if  so,  ought  the  Court  to 
exercise  it,  to  treat  the  verdict  as  having  ascertained  and 
settled  the  facts  of  the  case,  and  enabling  the  Court  to  deal 
with  it  on  the  principles  of  Equity.  This  course  was  warmly 
deprecated  by  the  defendants'  counsel,  and  as  it  lies  at  the 
very  bottom  of  our  jurisprudence  and  involves  the  most 
important  consequences,  not  in  this  case  only,  but  in  all  others 
resting  in  whole  or  in  part  on  equity  principles^  it  demands 
our  most  attentive  consideration. 

Equitable  defences,  in  actions  at  common  law,  were  intro- 
duced into  the  EnglvJi  Courts  by  the  Common  Law 
Procedure  Act,  1854,  sees.  83  to  86,  the  numerous  restrictions 
and  decisions  on  which  are  to  be  found  Ckitty's  Arch.,  Q^  £., 
Prac,  (12th  edition),  253.  and  Day's  Common  Law  Procedure 
Acts,  278;  these  sections  have  been  partly  reenacted  here. 
The  proviso  in  the  86th  section  we  purposely  omitted,  and 
the  whole  character  of  the  two  legislations  is  essentially 
different ;  their  aim,  indeed,  was  widely  apart.  By  the  Act 
of  1854  the  courts  in  England  had  power  to  strike  out  any 
equitable  pleading  w^here  it  could  not  be  dealt  with  by  a  court 
of  law,  so  as  to  do  justice  between  the  parties.  Whereas  our 
Act  of  1855,  abolishing  the  Chancery  Court,  left  the  parties 
no  other  but  this  Court  in  which  justice  could  be  done.  In 
1853  our  Legislature  passed  the  16th  Fie,  chap.  7,  authorizing 
equitable  defences  in  ejectment,  the  value  of  which  we  have 
so  often  seen  in  this  Court;  but  in  EngLa'nd  for  the  very 
technical  reason  that  there  are  no  pleadings^  it  has  been  held 
that  an  equitable  defence  cannot  be  set  up  in  ejectment. 
{Ntave  V.  Avei-y,  16  C.  B.,  328,  Chitty's  ArcK  Q.  B:  Prdc^ 
1038.)  So  opposite  was  the  spirit  of  our  legislation  and 
practice,  that  by  the  dth  section  of  the  Act  of  1853,  (and  stiU 
in  our  Revised  Statutes),  a  defendant  in  ejectment  having  an 
equitable  defence,  and Jieglecting  or  refusing  to  avail  himself 
of  it,  shall  not  be  at  liberty  without  leave  of  this  Court,  to 
apply  for  relief  in  equity. 

We  must  go  back  then  to  the  Act  of  1855,  the  18th  Vic,r 
chap.  23,  the  first  section  of  which  is  as  follows  : — ^The 
Supreme  Court  shall  have  jurisdiction  in  all  cases  heretofore 
cognizable  and  determinable  by  the  Court  of  Chancery,,  and 
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•shall  exercise  the  like  power  and  apply  the  same  principles  of 
equity  as  justice  may  require,  and  as  have  heretofore  been 
administered  in  that  Court ;  and  all  writs  which  at  present 
issue  out  of  Chancery,  shall  henceforth  issue  out  of  the  Supreme 
Court. 

This  was  followed  by  the  Act  of  1860,  the  26th  Vic,, 
chap.  32: — In  all  causes  in  the  Supreme  Court  in  which 
matters  of  law  and  equity  arise,  the  Court  shall  have  power 
to  investigate  and  determine  both  the  matters  of  law  and 
equity,  or  either,  as  may  be  necessary  for  the  complete  adjudi- 
cation and  decision  of  the  whole  matter,  according  to  right 
and  justice,  and  to  order  such  proceedings  as  may  be  expedient 
and  proper. 

So  our  system  continued  till  1864,  and  in  my  opinion,  and 
in  that,  I  think,  of  most  if  not  all  of  my  learned  brethren,  it 
worked  admirably  well.'  The  Act  of  1855  was  drawn  with 
great  care  and  derived  from  various  sources,  the  Ireland 
Procedure  Act  of  1853,  and  bill  in  amendment  thereof 
furnishing  several  of  its  clauses.  Whether  it  was  wise  to 
change  and  interrupt  its  course  is  a  point  on  which  I  am  not 
called  upon  to  pronounce  an  opinion.  It  has  led  to  many 
anomalies  and  to  numerous  embarrassments  familiar  to  the 
profession ;  but  now  it  is  perhaps  too  closely  interwoven  into 
our  judicature  to  be  eradicated.  I  think  it  right  to  say, 
however,  in  this  review,  that  I  am  still  warmly  attached  to  a 
complete  fusion  of  law  and  equity  'in  one  Supreme  Court 
which  will  be  adopted  I  think,  ere  long  in  England,  upon  the 
principle  enunciated  by  Lord  Cairns  and  endorsed  by  the 
Lord  Chancellor,  that  "there  is  no  difference  in  principle 
between  equit}'  and  law,  it  is  entirely  a  distinction  of  judica- 
ture and  procedure."  '*  It  is  high  time"  said  Lord  Hathexoay, 
(29th  April,  1870),  in  the  House  of  Lords,  "  to  put  an  end  to 
the  inconvenient  and  irrational  distinction  between  law  and 
equity  which  has  crept  into  the  English  courts."  Lord  Bacon 
said  that  the  administration  of  justice  is  the  first  duty  of 
government,  and  it  ought  to  be  in  the  purest  and  simplest 
form.  Chap.  124  of  our  Revised  Statutes,  (3id  Series), read  in 
connection  with  chap.  125,  creating  an  Equity  Judge  pursuant 
to  the  Act  of  1^64,  has  been  largely  modified  by  the  Act  of 
1866,  the  29th  Vic,  chap.  11,  and  it  is  to  be  hoped  that  in  the 


Digiti 


zed  by  Google       


150     BANK  OF  NOVA  SCOTIA  v.  PORMAN  et  al. 

fourth  revision  now  in  progress,  these  acts  will  be  consolidated 
into  one  and  rendered  plain  and  intelligible  ;  at  present  we 
must  deal  with  them  as  they  are,  and  the  attention  of  the 
Court  has  been  turned  to  the  10th  section  of  the  Act  of  1866^ 
which  it  has  become  our  duty  for  the  first  time  closely  and 
analytically  to  examine.  It  runs  thus  in  connection  with  the 
9bh  : — *'  But,  nevertheless,  in  all  actions  at  law  in  the  Supreme 
Court,  on  the  trial  or  argument  of  which  matters  of  equitable 
juristiction  arise,  that  Court  has  power  to  investigate  and 
determine  both  the  matters  of  law  and  equity^  or  either,  as 
may  be  necessary  for  the  complete  adjudication  and  decision 
of  the  whole  matter ;  and  also  all  actions  of  law  to  which 
equitable  defences  shall  be  set  up  in  virtue  of  the  sections  of 
this  chapter,  under  the  head  equitable  defences,  from  section 
43  to  section  50,  both  inclusive,  are,  and  shall  continue  to  be- 
tried,  considered,  and  adjudicated  by  the  Supreme  Court  and 
its  Judges,  in  the  same  manner  as  regards  the  said  several 
cases  respectively,  as  the  Supreme  Court  or  the  Judges  thereof 
had  power  to  do  when  the  act  for  appointing  a  Judge  in 
Equity  waa  passed.  But  it  shall  be  lawful  for  the  Supreme 
Court,  or  any  Judge  of  that  Court,  before  whom  the  consider- 
ation,  trial,  or  hearing  of  any  question  of  equitable  jurisdiction,, 
or  any  such  mixed  questions  of  law  or  equity  may  come,  if 
they  or  he  shall  deem  it  expedient  and  conducive  to  the  ends 
of  justice  to  do  so,  to  order  the  case  or  any  subject  matter 
arising  thereon  to  be  transferred  to  the  jurisdiction  of  the^ 
Equity  Judge,  to  be  dealt  with  according  to  tlie  principles  of 
equitable  jurisprudence  and  the  exigencies  of  the  case." 

Mark  the  language  of  this  10th  section,  "  All  actions  at 
law,  on  the  trial  or  argument  of  which  matters  of  equitable 
jurisdiction  arise;"  and  also,  "All  actions  at  law  to  which 
equitable  defences  shall  be  set  up  in  virtue  of  chap.  124,  sees, 
43  to  50."  What  is  meant  here  ?  It  means  all  actions  at  law 
requiring  adjudication  for  the  ends  of  justice  on  equitable 
principles,  and.  as  we  have  held,  invoking  that  adjudication 
by  plea  or  replication  on  equitable  grounds— not  the  inarti- 
ficial and  absurd  pleas  sometimes  presented  to  us,  claiming 
equity  where  there  is  neither  law  nor  equity  to  sustain  them, 
but  pleas  really  depending  on  principles  of  equity,  which  the 
common  law  Courts  in  Westminster  Hall  cannot  as  yet  recog- 
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nize  and  act  on,  but  which,  by  virtue  of  this  section,  are 
transferred  bodily  and  as  a  whole  to  this  Court.  And  how 
are  they  to  be  tried,  considered  and  adjudicated?  In  the 
same  manner  as  this  Court  or  the  Judges  thereof  had  power 
to  do  from  the  year  1855,  when  the  Court  of  Chancery  was 
abolished,  to  the  year  1864,  when  the  Judge  in  Equity  was 
appointed.  This  Court  may  transfer  such  cases,  if  they  think 
fit,  to  the  jurisdiction  of  the  Equity  Judge  ;  but  if  they  do 
not,  they  have  all  the  powers  of  the  Equity  Judge  in  framing 
and  enforcing  their  decrees.  The  narrow  bounds  of  the  com- 
mon law  no  longer  restrain  them  in  the  forms  of  its  records 
and  its  judgments,  they  have  the  authority  and  the  freedom 
of  an  Equity  Court.  All  the  sections  of  the  Equity  Act,  chap. 
127,  (2nd  Sericvs),  which  arc  substantially  the  same  as  those 
of  chap.  124,  (3rd  Series),  then  apply  to  them,  and  in  the 
language  of  one  of  the  sections,  "  the  Court,  on  the  final 
hearing  of  such  cases,  shall  give  judgment  according  as  the 
\QYy  right  of  the  cause  and  matter  in  law  shall  appear  unto 
them,  and  so  as  to  aflTord  unto  the  parties  a  complete  remedy 
upon  the  principles  which  prevail  in  Courts  of  Equity  and 
may  be  applicable  to  the  particular  case." 

We  were  urged  not  to  interfere  with  the  case  on  equitable 
principles,  but  we  have  no  choice  in  the  matter.  Not  only  is 
an  equitable  principle  brought  in  for  the  protection  of  Mr. 
Keith,  limiting  his  liability  under  the  bond  and  the  receipt  he 
holds,  but  he  has  invoked  equitable  principles  in  his  pleas 
and  brought  this  CEise  within  the  very  terms  of  the  Act  of 
1866.  Had  the  85,000  been  actually  paid,  it  would  have  been 
very  different ;  but  no  payment  is  in  proof,  and  the  note  is 
outstanding  and  must  be  produced  by  the  plaintiffs*  before 
payment  can  be  enforced. 

A  new  trial  of  thij  action  would  be  of  no  avail,  every 
material  fact  is  m  proof,  and  the  plaintiffs  acquiesce  in  the 
verdict,  though  the  amount  of  their  indisputable  claim  is 
largel}'  reduced.  It  will  be  for  them  to  apply  by  motion,  as 
in  the  Equity  Court,  to  this  Couii)  or  one  of  its  Judges  thereof, 
for  the  fiuits  of  their  verdict  in  such  way  as  they  maybe 
advised,  when  Mr.  Keith  will  have  an  opportunity  of  being 
heard  on  equity  principles,  and  a  decision  will  be  given  con- 
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formably  to  those  principles,  which  alone  are  adapted  to  do 
complete  justice  and  afford  an  adequate  remedy  to  the  parties 
in  this  cause. 

McCuLLY,  J. — This  cause  was  tried  before  Mr.  Justice 
McCully  in  the  Spring  Sittings.  1872  at  ^rcZi/bta;,  and  resulted 
in  a  verdict  in  favor  of  plaintiffs  for  the  sum  of  812,000,  the 
plaintiffs  claiming  by  their  particulai-s  a  balance  of  $22,472. 
The  action  was  brought  upon  a  sealed  instrument  set  out  in 
plaintifTs'  writ  and  declaration  as  a  joint  and  several  bond, 
conditioned  for  the  faithful  discharge  of  duty  as  cashier  of  the 
Bank  of  Nova  Scotia,  by  the  defendant  Foi^man.  There 
were  averments  of  misconduct  and  seven  several  breaches  of 
the  condition  of  the  bond  assigned.  The  defendants,  such  of 
them  as  appeared,  demurred  in  their  pleadings,  and  the  rule 
nisi  taken  for  a  new  trial,  purporting  to  be  on  behalf  of  all 
the  defendants,  now  came  on  for  argument,  W.  A.  Johnston 
and  James  McDonald,  Q.  C,  for  defendants,  BlancJtard,  Q.  C, 
and  J,  K.  Ritchie,  for  plaintiffs. 

The  pleadings  are  unusually  voluminous.  Keith's  pleas 
are  twenty-six  in  number,  and  seven  of  them,  commencing 
with  the  tenth  and  ending  with  the  sixteenth,  were  stated 
to  be  upon  equitable  grounds,  and  each  of  them  was  to  the 
plaintiffs'  whole  declaration.  It  is  worthy  of  remark  here  that 
plaintiffs  claimed  by  their  particular  the  gross  amount  of  the 
bond,  viz.,  $40,000,  which  was  the  penalty,  and  by  way  of 
credit  they  deducted  $12,000  city  bondg,  and  cash  from  Mr, 
Keith,  $5,528,  in  all  $17,528,  leaving  as  the  balance  the  sum 
of  $22,472  as  due  on  the  bond. 

It  was  pretty  plainly  made  to  appear  on  the  arpjuraent 
that  the  party  principally,  if  not  the  only  party,  dissatisfied 
with  the  verdict  and  pressing  for  a  new  trial,  was  Mr,  Keitlt, 
And  so  far  as  the  other  defendants  before  the  Court  were 
concerned,  unless  the  charge  delivered  to  the  jury  bj'  the 
presiding  Judge  cculd  be  successfully  assailed,  as  to  what 
constituted  such  negligence,  &c.,  on  the  part  of  plaintiffs  as 
relieved  the  defendants  from  their  liability,  there  really 
was  no  room  for  complaint  on  their  part.  The  view  taken  on 
the  trial  by  the  Judge  was  that  so  far  as  Keith  was  concerned, 
under  his  18th  plea  which  the  recitals  in  the  condition  of  the 
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bond  substantiated,  the  bond  should  be  by  them  treated,  as  a 
several  obligation,  and  that  the  receipt  in  proof,  ?o,528, 
should  be  considered  as  payment  to  that  extent  on  his  own 
account,  and  in  that  case  they  should  find  their  verdict  in  his 
favor,  but  should  find  a  verdict  for  the  balance  of  $22,472 
against  the  co-defendants.  The  jury,  however,  for  some  reason 
not  explained,  and  not  very  apparent,  seem  to  have  treated 
the  bond  as  a  joint  bond,  and  viewed  it  as  plaintiffs  had 
done  themselves  by  their  particulai-s,  not  only  for  $17,528,  but 
in  addition  have  reduced  plaintiffs*  claim  by  a  further  amount 
of  $10,472.  Had  plaintiffs  applied  to  have  this  verdict  set 
aside  for  a  new  trial  in  my  view  of  the  law  they  must  have 
succeeded.  But  they,  by  their  counsel  on  the  argument, 
represent  themselves  as  satisfied  that  the  verdict  should  stand 
as  it  is,  and  refuse  consent  to  its  being  disturbed. 

After  a  good  deal  of  research,  and  upon  the  best  consider- 
ation I  have  been  able  to  bestow  upon  the  subject,  I  am  of 
opinion  that  the  bond  sued  upon  is  a  joint  and  several  bond, 
and  if  so  it  was  optional  with  plaintiffs  to  treat  it  accordingly. 
They  treat  it  in  their  writ  as  a  joint  bond,  and  while  it  is 
doubtless  competent  to  Keith  by  an  equitable  plea  to  invoke 
the  equitable  jurisdiction  of  this  Court  for  his  protection,  it 
must  ever  be  bonic  in  mind  that  he  who  asks  equity  must  do 
equity.  The  courts  of  equity  have  long  exercised  a  special 
jurisdiction  over  bonds  and  specialties.  See  Madox  v, 
Jackson,  3  Atk.,  374.  There  it  was  held  that  in  equity 
where  a  right  is  joint  and  several  by  bond,  the  plaintiff  must 
bring  each  of  the  debtors  before  the  Court,  for  debtors  are 
entitled  to  a  contribution.  See  also  Collins  v.  Griffith, 
2  P.  Williams,  313.  And  where  parties  are  jointly  lia- 
ble to  account,  it  may  be  piayed  against  one  only  as  to 
what  he  has  received.  And  where  two  or  more  are  jointly 
bound,  though  regularly  one  of  them  alone  cannot  be 
sued,  yet  if  process  be  taken  out  against  all,  and  one  of 
them  only  appears,  and  the  others  stand  out  to  an  outlawry, 
he  who  appears  shall  be  charged  with  the  whole  debt ; 
Whedales  Case,  9  Co.,  119.  In  Thomas  v.  Fraser,  3  Ves.,  39«, 
a  joint  bond  in  equity  was  considered  as  joint  and  several. 
And  as  to  when  a  bond  is  joint  and  when  several,  see  2  RolVs 
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Ah\,  149;  Bac,  Ahr.  ObL,  4;  Broom's  L,  i/.,  p.  405;  and  a 
vast  number  of  cases  cited. 

Seven  of  defendant  KeilJts  pleas,  as  remarked,  invoke  the 
equitable  jurisdiction  of  this  Court.  And  although  each  of 
these  pleas  was  to  the  whole  of  plaintiffs'  writ  and  declaration 
on  the  argument,  it  may  be  contended  that  this  did  not  war- 
rant this  Court  to  exercise  a  full  jurisdiction  over  the  whole 
case  as  a  court  of  equity  could  exercise  it  where  the  proceed- 
ings are  commenced  by  a  writ  sued  out  of  the  equit}^  court. 
I  am  not  aware  of  any  precedent  for  such  a  position  as  that, 
and  to  hold  that  either  or  any  party  in  a  cause  could  invoke 
just  so  much  equity  as  might  square  with  his  or  their  indi- 
vidual interests,  and  that  the  powers  of  the  Court  over  the 
whole  controversy  were  not  plenary  and  complete,  would  lead 
to  consequences  in  the  highest  degree  embarrasing.  When 
either  pa>ty  in  a  cause  has  invoked  equity,  whether  by  plea 
or  replication,  so  far  as  my  experience  goes,  this  Court  has 
hitherto  granted  all  the  relief  to  be  obtained  from  a  court  of 
equity  previous  to  the  enactments  contained  in  chap.  124, 
Revised  Statutes,  sec.  43. 

It  is  well  worthy  of  remark  in  this  connection  that  the 
Provincial  Legislature  has  placed  no  limits  upon  the  jurisdic- 
tion conferred  upon  the  common  law  courts  when  once  equity 
is  invoked  by  either  party.  The  C.  L  P.  Act,  1854,  sees.  83-86, 
very  naturally  qualify  the  exercise  of  equity  powers  by  the 
common  law  courts  of  England.  The  court  and  the  judges 
in  EmjUmd  under  sec.  8G  possess  powers  to  strike  out  equit- 
able pleas  and  replications  in  certain  cases,  a  clause  not 
enacted  here.  And  in  ejectment,  an  equitable  defence  cannot 
be  pleaded  there  ;  Neave  v.  Avery,  IG  C.  B.,  328.  With  us  by 
sec.  46,  chap.  124,  R,  S.,  an  ec^ui table  plea  is  expressly  given 
in  ejectment,  and  an}*-  defence  available  in  chancery  may  be 
set  up  under  it  by  express  legislation.  Nay  more,  if  defend- 
ant neglect  or  refuse  to  avail  himself  of  an  equitable  defence 
to  the  action  by  sec.  50,  he  is  expressly  excluded  from  applying 
for  relief  in  equity  without  leave  of  the  Supreme  Court.  And 
what  is  still  more  important, — not  only  does  the  Supreme 
Court  obtain  and  exercise  equity  powers  when  invoked  by 
plaintiff  or  defendant,  but  every  Judge  of  the  Supreme  Court, 
in  the  illness  or  absence  of  the  Equity  Judge,  and  in  cases 
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requiring  attention  in  the  country,  may  execute  the  duties 
imposed  upon  the  Equity  Judge,  and  act  as  a  court  of  equity. 
See  sec.  2,  chap.  124  ;  also  Acts  of  1866,  chap.  11,  sec.  3.  And 
by  sec.  8,  chap.  125,  R,  S.,  the  Supreme  Court  is  erected  into 
an  appeal  court  from  the  decisions  of  the  Judge  in  Equity. 
Again  by  sec.  10  of  chap.  11,  Acts  of  1866,  power  is  given  by 
statute  in  all  actions  at  law  in  the  Supreme  Court,  on  the 
trial  or  argument  of  which  mattei-s  of  equitable  nature  arise, 
to  investigate  and  determine  both  the  matters  of  law  and  of 
equity  or  either  as  may  be  necessary  for  the  complete  adjudi- 
cation and  decision  of  the  whole  matter,  are  the  very  words 
of  the  statute.  And  then  follows  a  clause  conferring  all 
equity  jurisdiction  upon  the  Supreme  Court  and  its  Judges 
in  reference  to  pleas  and  replication  by  way  of  equitable 
defences  from  sec.  43  to  sec.  50  inclusive  of  chap.  124,  as 
completely  as  possessed  by  them  when  the  act  appointing 
an  Equity  Judge  passed.  There  can,  therefore,  be  no  room 
for  controversy  as  to  the  powers  of  the  Court  to  deal  with 
this  whole  case.  ^ 

Now  it  appears  to  me  that  the  proper  way  to  regard  this 
controversy  is  to  inquire  whether  the  plaintiffs  in  the  action 
have  obtained  any  unfair  advantage  over  the-  defendants  or 
either  of  them  by  virtue  of  the  proceedings  up  to  the  present. 
I  am  compelled  in  my  view  of  the  law,  and  the  cases  cited  on 
the  argument,  to  answer  this  question  in  the  negative. 
Neither  at  Ijiw  nor  in  equity  have  plaintiffs  obtained  aught, 
or  acquired  any  advantage  or  position  inconsistent  with  equity 
and  good  conscience,  assuming  that  defendants  were  jointly 
liable  for  the  penalty,  or  assuming  that  they  were  as  asserted 
by  Keit/ts  18th  plea,  only  severally  liable  to  the  extent  of 
$8000,  which  he  expressly,  admits  that  he  was.  Previous  to 
the  enactment  in  chap.  124,  equity  had  no  power  over  a  court 
of  law  and  has  none  since  ;  never  had  here,  or  in  England,  or 
in  the  United  States,  and  never  attempted  to  act  upon  the 
law  court,  nor  so  much  as  claimed  any  supervisory  power 
over  them  or  their  proceedinps.  See  St.  Eq.  Jar,,  1570-71. 
Equity  acts  solely  upon  the  party,  and  will  enjoin  him  in  a 
proper  case  from  procuring  any  claim  in  a  court  of  law  over 
which  the  courts  of  equity  have  concurrent  jurisdiction,  and  a 
more   perfect  means   of   doing  complete  justice.      And    see 
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Eq,  Jurisp,,  sec.  875,  same  work.  There  it  is  said  that  writs 
of  injunction  are  never  addressed  to  the  courts  of  law,  they 
are  only  dii*ected  to  the  parties,  and  they  are  "  only  granted 
on  the  solo  ground  that  from  certain  equitable  circumstances 
of  which  the  court  of  equity  granting  the  process  has  cogni- 
zance, it  is  against  conscience  that  the  party  inhibited  should 
proceed  in  the  cause."  Now  looking  at  this  case  from  this 
standpoint,  what  has  transpired  to  induce,  or  that  ought  to 
induce,  this  Court  at  the  present  stage  of  the  proceedings, 
either  to  set  aside  the  verdict  or  to  stay  the  plaintiffs'  hands  ? 

The  principal  reason  why  this  verdict  should  not  stand, 
we  are  told,  was  because,  supposing  the  charije  of  the  Judge 
to  be  right,  and  the  law  to  have  been  correctly  laid  down  to 
the  jury,  because  Keith  being  only  liable  for  the  one-fifth  of 
S27.640,  viz.,  $5,528,  he  had  paid  and  discharged  that  liability. 
But  do  the  facts  warrant  that  assumption  ?  Admit  that  he 
produced  evidence,  prima /aci<5,  that  he  had  paid  that  sum, 
yet  it  is  not  in  proof  that  it  has  ever  been  paid,  and  it  was 
contended  on  the  trial  that  he  had  not  paid  it  but  had  merely 
given  his- note  not  then  due,  which  note  having  been  dis- 
honored, plaintiffs*  counsel  on  the  argument  i-efused  to  treat 
as  paj'ment.  The  bond,  the  higher  security,  strictly  spewing, 
has  never  been  released  by  plaintiffs  nor  legally  discharged. 
For  this  Court  to  interfere  at  this  stage  of  the  controversy, 
under  such  circumstances,  and  even  stay  the  plaintiffs  in  the 
prosecution  of  their  remedy  to  indemnify  themselves  against 
the  loss  clearly  sustained,  much  more  to  set  aside  their  verdict, 
would  be  in  my  opinion  to  defeat  instead  of  to  promote 
justice. 

On  the  argument  the  plaintiffs'  counsel  did  not  hesitate 
to  give  the  most  positive  assurance  that  if  the  $5,528  pur- 
pforting  to  have  been  paid  by  Keith  and  received  by  them 
were  actually  paid,  the  controversy  (unless,  perhaps,  so  far  as 
costs  were  concerned,)  was  at  an  end.  On  the  part  of  defend- 
ants* counsel  it  was  contended  that  the  Court  should  not  be 
affected  in  its  judgment  by  any  such  statements.  But  I  have 
yet  to  learn,  I  confess,  that  a  party  may  not  on  an  argument, 
and  at  any  stage  of  a  cause,  make  admissions  adverse  to  his 
own  interests. 
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Without  laying  clown  any  abstract  rule  applicable  to  such 
a  state  of  things,  I  do  not  hesitate  under  »uch  circumstances 
to  express  it  as  ray  very  deliberately  formed  opinion,  that  at 
present  no  reason  exists  why  at  law  or  in  equity  this  Court 
should  stay  the  plaintiffs  in  the  prosecution  of  their  cause  by 
preventing  them  from  making  their  verdict  available  to  the 
extent  of  $5,528  against  Mr.  Keith,  unless  it  is  made  to  appear 
that  his  note  is  sooner  paid,  and  against  the  others  for  the 
balance  of  the  verdict. 

If  in  a  more  advanced  stage  of  the  proceedings  any  attempt 
be  made  on  the  part  of  the  plaintiffs  to  violate  any  principle 
of  law  or  of  equity,  this  Court  has  clearly  the  pfower,  and 
would  if  invoked  readily  exercise  it,  to  control  either  party  or 
any  of  the  parties  in  the  suit,  and  see  that  equity  and  good 
faith  was  done  and  kept  by  both  parties.    * 

1  have  not  commented  upon  the  cases  cited  on  the  argu- 
ment as  will  be  seen,  because  I  have  failed  to  discover  their 
applicability.  The  case  is  a  peculiar  one,  but  its  peculiarity 
to  a  large  extent  arises  out  of  the  fact  that  plaintiffs  seem 
wilUing  to  forego  a  right  they  might  themselves  well  have 
urged,  to  obtain  a  new  trial.  They  doubtless  have  their 
reasons  for  this,  and  it  is  not  necessary  for  the  Court  to  pry 
into  or  inquire  for  them. 

If  there  was  any  satisfactory  proof  that  Mr.  Keith  had 
actually  paid  plaintiffs  the  $5,528  for  which  ho  holds  their 
receipt,  there  might  be  good  ground  for  pressing  the  Court 
for  a  rule  that  would  protect  him  from  paying  it  a  second 
time. 

For  the  reasons  above  set  forth  I  am  of  opinion  that  the 
rule  nisi  for  setting  aside  the  verdict  granting  a  new  trial 
should  be  discharged. 

WiLKiNS,  J.,  diasentiente. — With  a  view  to  materials  for 
the  opinion  that  it  is  my  duty  to  deliver  in  this  case,  I  had 
made  extracts  from  Comyn  and  Shepherd  on  the  point  of  the 
principled  of  construction  of  obligations,  and  the  conditions  of 
them ;  but  it  would  be  a  mere  waste  of  words  and  time  to 
comment  on  them,  for  all  the  authorities,  without  exception, 
recognize  the  common  sense  rule  that  the  intention  is  to  be 
gathered  from  within  the  four  comers  of  the  instrument  as  a 
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whole,  with  the  light  of  surrounding  circumstances  shed  over 
it  is.  irrespective  of  the  mere  words,  the  pole  star  to  guide  the 
judicial  course.  Thus  instructed,  I  read  and  endeavor  to 
interpret  the  meaning  of  the  obligors  and  obligees,  parties 
named  in  the  bond  in  question.  To  my  mind  their  meaning 
is  tmnsparent,  that  the  instrument  (bond  and  condition)  was 
understood,  at  the  time  of  its  execution,  to  be  the  several  bond 
of  each  one  of  the  obligoi's.  Of  the  condition  as  regards 
Forman  I  shall  speak  presently.  As  respects  every  one  of 
the  other  obligors,  it  is  his  bond  in  the  penal  sum  of  3*0,000, 
conditioned  up  to  the  pecuniary  limit  of  88,000  but  not 
beyond  it?,  to  indemnify  the  obligee  in  respect  of  Forman  in 
mann-er  set  forth  in  the  condition. 

The  instrument  shows  that  Foi^iarCs  relation  to  the 
obligee  is  that  of  a  principal  who  has  taken  an  office  under 
that  obligee;  and  it  also  shows  that  the  relation  under  the 
instrument  of  each  and  every  obligor  to  the  obligee  is  that  of 
a  surety  for  Forman.  The  first  part  of  the  recital  conclu- 
sively cariies  on  its  face  an  acknowledgment  by  the  obligee 
(which  I  shall  henceforth  speak  of  as  "the  company"*),  that 
the  execution  of  the  bond  was  the  result  of  a  previous  arrange- 
ment between  Foi^vian.  and  the  company,  and  that  that 
arrangement  is  embodied  and  expressed  in  the  condition. 
The  first  recital  in  express  terms  states  a  request  made  to  the 
company  by  Jb/^ian,  and  the  consent  of  the  company  to  that 
request  What  was  that  request  so  made  and  so  accepted  ? 
It  was  that  the  company  would  accept  from  Forman  a  renewed 
security  by  his  giving,  not  the  bond,  but  a  bond  for  S40,000 
with  five  sureties.  This,  in  connection  with  what  immediately 
follows,  excludes  from  this  case  the  possibility  of  the  company, 
at  the  time  of  the  execution  of  the  bond,  having  been 
ignorant  of  the  matter  of  this  and  of  the  second  recital.  If 
they  knew  it,  the  fact  of  their  knowledge,  per  stf,  and  inde- 
pendently of  every  other  consideration,  makes  the  language  of 
the  recital  the  language  of  the  company  not  less  than  that  of 
each  and  every  obligor.  Now  common  sense  and  the  ordinary 
experience  of  reasonable  men,  and  especially  of  men  who 
trade  in  money,  shut  out  the  hypothesis  of  the  possibility  of 
this  company,  especially  after  the  request  of  Forman  and 
their  acceding  to  it,  having  been  ignorant  of  the  whole  of  the 
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recital  when  the  bond  was  executed.  They  could  not  be  held 
ignoi-ant  as  a  legal  presumption,  and  we  have  no  proof  of 
their  ignorance  as  a  fact.  We  find  many  embarrassing  cases 
in  the  English  books,  in  relation  to  which  the  Court  was 
obliged  to  say  it  does  not  follow  from  the  mere  fact  of  a 
particular  recital  in  the  condition  of  a  bond  that  the  obligee 
admitted  the  fact  recited  to  be  true ;  but  every  one  cf  such 
cases  is  marked  by  a  feature  distinguishing  it  from  this,  viz., 
that  the  matter  recited  was  not  within  the  privity  of  the 
obligee.  I  subjoin  notice  of  a  case  that  illustrates  the  dis- 
tinction,— Edwards  v.  Brown  ct  aL,  3  Y.  &  I.,  423,  shows 
this,  and  shows  also  strikingly  how  the  intention  furnished  by 
the  recital  was  called  in  to  aid  the  construction. 

I  often  consult  Dane's  Abridyement  Avith  advantage. 
He  says,'  vol  5,  sec.  5,  p.  176,  "  if  a  condition  be  doubtful,  it  is 
always  construed  most  in  favor  of  the  obligor  for  whose 
benefit  it  is  made,  and  most  against  the  obligee."  He  adds, 
"otherwise  of  the  parol  part  of  a  single  bond"  (mind  he  is 
not  speaking  of  a  bond  with  a  condition),  "  {or  the  words  are 
his,  but  those  of  the  condition  are  those  of  both  parties."  No 
doubt  the  general  rule  of  construction  is  thus  fully  stated. 

The  second  recital,  immediately  following  on  the  recital 
which  I  have  noticed,  is  in  these  words:  "And  whereas  the 
said  Alexander  Keith  and  four  others  named  have  under- 
taken," (not  by  any  necessary  implication  with  Foi*many  for 
if  that  had  been  intended  other  language  would  probably 
have  been  used,  most  likely  with  the  company  for  their  very 
first  step  after  assenting  to  Forman's  request  would  be  to 
obtain  from  his  nominees  an  understanding  to  become  a  surety, 
and  to  a  defined  extent  of  obligation,)  "  to  become  bound,"  (in 
furtherance,  of  course,  of  the  request  and  the  acceptance,)  "  for 
the  said  James  Forman  as  such  sureties,  that  is  to  say,  A.  K, 
in  the  sum  of  85000,"  (et  sic  de  ceteris)  "  on  and  by  the  above 
written  bond  or  obligation,"  Thus  by  these  significant  and 
unmistakeable  words  the  obliged  company  unquesticmably 
had  knowledge  brought  home  to  it  that  each  and  every  one 
of  these  obligors — these  accepted  sureties — considered  and 
understood  at  the  execution  of  the  bond  that  his  individual 
obligation,  a.s  well  as  the  joint  obligation  of  them  all,  expressed 
in  the  bond  thus  referred  to  (not  by  implication  but)  by 
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express  -^.vords,  was  and  were  qualified  by  this  recital.  The 
very  principle  of  the  decision  in  Inglehy  v.  Sivift,  10  Bing.,  84, 
seemingly  relied  on  at  the  argument  for  the  plaintiff,  is  in 
perfect  accordance  with  the  views  I  have  expressed.  Had 
the  intention  relied  on  in  that  case  for  moulding  the 
words  of  the  bond,  (instead  of  being  as  it  was,  entirely  doubt- 
ful or  adverse,)  been  as  transparent  as  it  is  here,  the  Court 
would  not  have  hesitated  a  moment  to  bend  the  words  to  con- 
form to  it. 

As  to  the  duty  and  power  of  a  Court  to  do  this,  I  shall 
cite  only  one  case  from  many  that  I  have  before  me.  It  was 
noted  at  the  argument.  In  Collins  et  al.  v.  Prosser  et  al., 
3  D.  &  R.,  112,  1  B.  &  C,  G02,  S.  a,  in  debt  on  bond  whereby 
Sir  Jf.  C.  G.  S,  W,  and  /.  B.  acknowledged  themselves  held 
and  bound  to  the  plaintiff  in  £1 000  each,  for  which  tl^y  bound 
themselves,  and  each  of  them  for  himself  for  the  whole  and 
entire  sum  of  £1000  each,  subject  to  a  condition  of  all  moneys 
received  by  him  as  treasurer  for  the  county  of  Middlesex. 
Held  that  this  was  a  several  bond  only,  and  that  the  obligees 
by  renewing  the  seal  of  one  obligor  did  not  render  it  void  as 
against  the  others."  Littledale  argued  it  was  a  joint  and 
several  bond,  referring  to  the  words  after  the  penal  sum,  viz., 
"for  which  payment  we  bind  ourselves  and  each  of  us." 
Rogers,  contra,  "The  bond  was  several  as  to  each  of  the 
parties  executing  it."  Bayley,  J ,  "  Where  parties  enter  into  a 
joint  and  several  bond  for  payment  of  an  entire  sum  of  money, 
whatever  discharges  one  of  the  obligors  must  discharge  all." 
Here  we  see  the  case  turned  on  the  question.  The  learned 
Judge  continued  :  "  But  I  am  satisfied  this  was  a  several  and 
not  a  joint  and  several  bond.  It  would  work  great  hardship 
to  allow  the  obligees  the  option  of  treating  it  as  a  joint  and 
several  bond."  Now  how  did  the  learned  Judge  arrive  at  the 
conclusion  that  it  was  a  several  bond.  The  learned  Judge 
decided  that  case  and  this,  in  these  words  :  "  The  recital,"  he 
says,  "  in  the  condition  shows  that  each  of  the  parties 
intended  to  enter  into  a  security  as  to  a  specific  limited  sum, 
setting  the  sum  opposite  to  some  of  the  names  is  decisive  as 
to  that."  Again:  "It  is  quite  manifest  neither  of  these 
obligors  intended  to  be  bound  beyond  £1000."  The  learned 
Judge  thus  looked  to  the  intention  of  the  obligors.    If  we  do 
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the  same  cadit  qicestio.  I  have  sufficiently  noticed  this  case 
for  my  purpose.  Whoever  reads  it  will  perceive  that  it  was 
on  all  fours  with  this  case,  and  that  it  is  not  merely  in  prin- 
ciple but  in  circumstances,  as  if  made  to  decide  the  question 
before  us.  The  intention  of  the  obligors  to  be  severally  bound 
and  each  in  a  specific  limited  sum,  is  much  more  perspicuous 
in  the  case  before  us  than  it  is  in  Collins  et  aL  v.  Prosaer  et  al. 
It  is  as  certain  as  words  can  make  anything. 

To  notice  the  effect  of  this  construction  as  regards  Forman 
could  be  attended  with  no  conceivable  difficulty.  If  it  were, 
the  authority  just  cited  will  be  found  to  decide  that  question 
also. 

My  opinion  has  been  from  the  first,  and  is  that  our  com- 
mon law  jurisdiction  is  sufficient  to  dispose  of  this  case,  and 
ought  to  dispose  of  it.  I  think  the  verdict  should  be  set 
aside. 


HARVEY  v.   COTTER 

W.  M.  C.  beoomlnff  inaolvent,  his  estate,  under  the  provisions  of  the  Insolvent  Act  was 
placed  in  the  hands  of  the  oflicial  assignee.  Subsequently,  at  the  request  of  hln  creditors, 
the  assignee  allowed  him  to  resume  possession  of  the  goods  and  to  sell  them  for  their  benefit. 
Ko  deed  sf  composition  was  entered  into,  nor  was  there  any  transfer  of  the  goods  to  W.  M.  C. 
nor  any  discharge  given  him.  After  they  had  been  some  time  in  his  possession,  the  defend- 
ant, as  City  Uarahat,  acting  under  an  execution  at  the  suit  of  T.  J.  W.,  one  of  the  creditors, 
seized  and  sold  a  portion  of  the  goods.    The  assignee  thereupon  sued  him  for  trrapass. 

Held,  that  the  seizure  and  sale  were  illegal,  the  goods  being  still  in  the  possession  of  the 
aasignee,  and  that  defendant  was  liable  in  damages. 

DesBarres,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court ; — 

This  was  an  action  brought  by  the  plaintiff  a.s  ofilcial 
.  assignee,  appointed  under  the  Insolvent  Act  of  1809,  of  the 
estate  of  William  M.  Carey  an  insolvent,  against  the  defendant 
for  seizing  and  selling  under  an  execution  is.sued  out  of  the. 
City  Court  against  the  insolvent  at  the  suit  of  Thonnxs  J, 
Wallace,  and  another  part  of  the  goods  claimea  by  the  plaintiff 
under  the  deed  of  assignment  executed  by  the  insolvent.  The 
case  was  referred  to  the  arbitrament  of  John  8.  Z>.  Thompson, 
a  barrister  of  this  Court,  who  made  his  award  therein  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court,  under 
11* 
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chap.  146,  sec.  8,  of  the  Revised  Statutes.  It  was  argued 
before  us  at  the  last  December  term  by  Mr.  Ervin,  counsel 
for  the  plaintiff,  and  judgment  was  reserved  for  want  of  time 
to  dispose  of  it.  Having  since  considered  the  mattera  sub- 
mitted to  us  by  the  arbitrator,  I  will  now  proceed  to  state  the 
conclusion  to  which  I  have  arrived  on  the  facts  reported  by 
the  arbitrator  in  his  award,  which  are  to  the  following  effect, 
viz,:  That  the  plaintiff  took  an  inventory  of  the  insolvent's 
property,  both  real  and  personal,  and  advertized  the  personal 
property,  consisting  of  cloths  and  ready-made  clothing,  for 
sale  by  auction  he  being  then  in  possession  as  such  assignee, 
and  holding  the  keys  of  the  shop  in  which  the  goods  were 
stored;  that  at  the  first  meeting  of  his  creditors  the  insolvent 
proposed  to  pay  them  by  instalments,  viz.,  one  dollar  in  the 
pound  in  cash,  one  dollar  in  the  pound  in  three  months,  and 
the  balance  of  two  dollars  in  the  pound  in  twelve  months, 
leaving  the  effects  in  the  hands  of  the  assignee;  that  the 
creditors  did  not  at  that  time  take  any  action  on  the  proposi- 
tion, but  shortly  before  the  time  appointed  for  the  sale  of  the 
goods  at  auction  the  plaintiff  as  assignee  received  a  requisition 
signed  by  more  than  two-thirds  of  the  creditors  in  number 
and  amount,  expressing  a  desire  and  consent  on  their  part 
that  the  insolvent  should  himself  make  sale  of  the  goods  on 
hand,  collect  his  debts,  and  pay  the  creditors  by  instalments 
of  three,  six  and  twelve  months,  so  as  to  pi^vent  a  sacrifice  of 
the  stock ;  on  reading  the  requisition  on  or  about  the  7th 
Feh^ai^y  1871,  the  plaintiff  gave  Carey  the  possession  of  all 
the  personal  property,  to  enable  him  to  realize  funds  to  make 
the  offered  payments  ;  Carey  held  the  goods  for  nearly  a  year, 
during  which  time  he  moved  them  to  other  premises  and 
offered  them  for  sale  in  his  shop  in  the  usuM  way,  but  effected 
no  sales ;  Carey's  real  estate  in  the  meantime  was  let  and  the 
assignee  held  the  assignment  and  other  proceedings  in  insol- 
vency in  full  force  until  payments  promised  by  Ca'i'ey  should^ 
be  made ;  after  the  expiration  of  twelve  months,  as  Carey  bad 
failed  to  pay  any  of  the  instalments,  the  plaintiff  as  assignee, 
sold  all  the  effects  remaining  in  his  establishment,  and  pro- 
ceeded with  the  settlement  of  the  estate,  which  has  not  yet 
been  completed.  Among  the  creditors  of  Carey  was  the  firm 
of  Thomas  J.  WaUuce  and  William  A.  Wallace^  to  whom  he 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  163 

owed  $48 ;  thpir  names  did  not  appear  in  the  schedule  of 
creditors,  and  they  were  not  notified  by  the  assignee  of  the 
proceedings  in  insolvency  otherwise  than  by  a  general  adver- 
tisement. About  two  months  after  Car^y  had  received  back 
his  goods  under  the  arrangement  with  his  creditors,  the 
Messrs.  Wallace,  sued  him  and  recovered  judgment.  Mr. 
Thomas  J,  Wallace  being  then  aware  of  the  proceedings  in 
insolvency,  inquired  of  plaintiff  as  assignee  the  position  of  the 
insolvent's  affaii*s,  and  was  told  by  plaintiff  that  Carey  had 
promised  to  pay  by  instalments,  and  that  his  goods  had  been 
returned  to  him  to  enable  him  to  do  so.  Mr.  Wallace  then 
issued  an  execution,  as  before  stated,  in  the  City  Court,  under 
which  defendant  as  City  Marshal  seized  and  sold  part  of  the 
cloths  and  clothing  which  Carey  had  assigned  in  the  first 
instance,  and  which  had  been  handed  back  to  him,  and  which 
he  then  held  under  the  arrangement  made.  The  defendant 
had  notice  in  writing  before  the  sale,  and  was  indemnified. 
The  arbiti*atx)r  awarded  that  if  the  Court  should  decide 
that  the  plaintiff*  was  entitled  to  recover  under  this  state  of 
fact«,  the  damages  to  which  he  was  entitled  for  the  trespasses 
sued  for  in  this  action  amounted  to  $65. 

The  question  that  arises  here  is  whether  the  re-delivery  of 
the  goods  by  the  plaintiff  to  the  insolvent,  under  the  circum- 
stances thus  reported,  operated  as  a  surrender  to  him  of  the 
right  of  property  which  the  plaintiff  had  in  them  under  the 
assignment,  or  as  an  authority  only  to  sell  the  goods  for  and 
on  behalf  of,  and  for  the  benefit  of  the  ci'editors,  to  prevent  a 
facrifice  of  them  at  public  auction.  No  deed  of  composition 
was  entered  into,  and  no  re-transfer  made  by  the  plaintiff  to 
re-invest  the  property  in,  and  no  discharge  given  to  the  insol- 
vent, and  as  the  right  of  property  in  his  real  estate  still 
remained  in  the  plaintiff,  and  the  proceedings  in  insolvency 
were  still  pending  and  only  for  a  time  suspended,  there  is 
nothing  to  show  that  the  plaintiff  parted  with  the  right  of 
property  which  he  derived  under  the  assignment.  No  part 
of  the  goods  were  sold  by  Carey,  and  the  fact  of  the  plaintiff 
having  since  sold  all  that  remained  after  the  sale  made  by 
defendant,  warrants  the  presumption  that  the  return  of  the 
goods  to  Carey  was  not  intended  to  restore  to  him  the  right 
of  property  he  had  in  them  before  the  assignment  was  made. 
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but  for  a  very  difierent  purpose.  Section  35  of  the  Act  of 
1869  provides  that  if  at  the  meeting  of  the  creditors  the  insol- 
vent shall  make  an  offer  of  composition,  and  such  offer  be 
approved  of  by  the  creditors,  they  may  make  such  order  a» 
they  may  deem  expedient,  either  for  suspending-  the  disposal 
of  the  estate,  and  all  or  any  proceedings  tending  thereto,  for 
such  time  as  may  be  fixed  by  such  meeting,  or  for  any  other 
purpose.  Now  it  appears  to  me  that  nothing  more  was  done 
or  intended  by  handing  back  the  goods  to  Careif  than  to  sus- 
pend the  disposal  of  them  by  the  assignee  for  %he  time  fixed 
upon  by  the  creditors  giving  to  Carey  a  right  to  sell  in  the 
meantime  at  private  sale  for  the  benefit  of  the  creditors,  the 
assignee  still  retaining  the  right  of  property  in  them  under 
the  assignment.  That  to  my  mind  is  the  only  inference  to  be 
drawn  from  the  facts,  and  therefore  I  am  of  opinion  that  the 
seizure  and  sale  of  a  portion  of  the  goods  by  the  defendant 
under  the  execution  of  the  Messrs.  Wallace  was  an  illegal  act 
for  which  he  must  be  held  responsible.  To  suppose  that  the 
creditors  would  ever  consent  to  hand  back  to  the  insolvent 
the  goods  as  his  own,  without  any  security  for  payment, 
would  be  to  suppose  what  is  not  at  all  probable,  that  the 
creditors  forgot  or  were  entirely  regardless  of  their  interests. 

Section  41  of  the  Act  directs  that  the  assignee  shall  wind 
up  the  affairs  of  the  insolvent  by  tHe  sale  in  a  prudent  manner 
of  all  his  property,  provided  that  such  sale  and  the  terms  and 
conditions  thereof  be  first  approved  at  a  meeting  of  the 
creditors.  The  creditors,  it  appears,  did  not  approve  of  the 
sale  of  the  insolvent's  goods  at  public  auction.  They  were 
afraid  the  goods  would  be  sacrificed,  and  they,  as  the  language 
of  their  requisition  expresses  it,  preferred  to  permit  Garey  to 
make  sale  of  the  goods  if  he  could,  not  surely  as  his  own,  but 
as  the  goods  of  the  assignee  held  for  their  benefit. 

It  appears  from  the  arbitrator  s  report  that  the  names  of 
the  Messrs.  Wallace  were  not  included  in  the  schedule  of 
creditors,  and  that  they  were  not  notified  by  the  assignee  of 
the  procedings  in  insolvency  other  than  by  the  general  adver- 
tisement, but  as  the  assignee  by  section  69  of  the  Act  was 
bound  to  reserve  dividends  for  them  out  of  the  insolvent'* 
estate,  their  interests  were  fully  protected,  and  they,  notwith- 
standing, stood  on  an  equal  footing  with  the  rest  of  the 
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creditoi's,  a  position  with  which  they  ought  to  have  been  eon- 
tent;  but  if  the  couree  adopted  in  this  case  be  sanctioned, 
they  will  receive  the  full  amount  of  their  claim,  while  the 
rest  of  the  creditors  will  be  obliged  to  receive  just  such  a 
dividend  as  the  estate  will  produce,  which  may  not  amount  to 
half  of  their  respective  claims.  This  is  against  the  policy  and 
spirit  of  the  Insolvent  Act  of  1869,  which  was  intended  to 
place  all  the  creditors  upon  a  just  and  equal  footing.  I  am 
therefore  of  opinion  that  for  the  reasons  given,  and  on  the 
facts  reported,  the  defendant  was  not  justified  in  seizing  and 
■  celling  the  goods  in  question  under  the  execution  placed  in 
his  hands,  and  that  the  plaintiff  is  therefore  entitled  to 
recover  from  him  the  amount  awarded  by  the  arbitrator  as 
<lamages  for  such  seizure. 


CARVELL  ET  AL.  V.  WALLACE, 

PLAixTirr  8ue4  for  fcoods  sold  and  delivered.  Dtfendant  pleaded  the  Statate  of  Limita- 
tions. PlaiDiiff  replied  that  at  the  time  the  action  accrued  defendant  was  absent  from  the 
Province,  and  that  suit  was  brought  when  defendant  came  within  the  Jurisdiction  of  the 
<?ourt .  J>efendant  demurred.  The  cause  of  action  had  accrued  Jn  Prince  Edward  Island,  and 
it  seemed  that  according  to  the  laws  of  that  Province  the  debt  was  barred  by  the  statute, 
hnt  was  not  barred  by  the  Statutes  of  Nova  Scotia. 

Heldf  that  admitting  the  debt  to  bo  out  of  date  in  Prince  Edward  Island,  the  plaintiff 
might  nevertheless  recover  in  Nova  Scotia,  as  on^  the  plaintiff's  remedy  was  thereby  barredi 
and  the  debt  w&s  not  exUnguiiftied. 

DesBarres,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  for  goods  sold  and  delivered,  &c.,  to 
which  defendant  pleaded,  1st,  never  indebted;  2nd,  that 
before  action  brought  he  satisfied  and  discharged  the  plain- 
tiffs* claim  by  payment ;  3rd,  that  the  plaintiffs  are  not  entitled 
to  recover  from  defendant  the  sum  named  and  claimed  in  the 
writ,  for  the  reason  that  the  interest  charged  upon  the  amount 
stated  was  usurious  and  contrary  to  law,  and,  4th,  that  the 
cause  of  action  alleged  in  the  writ  of  the  plaintifis  did  not 
accrue  within  six  years  from  the  commencement  of  this  suit. 
The  plaintiff  demurred  to  the  third  plea  upon  grounds  to 
which  it  is  unnecessary  to  refer,  Mr,  Wallace  at  the  argument 
having  abandoned  that  plea  as  one  which  could  not  be  sus- 
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tained.  To  the  fourth  plea  the  plaintiff  replied  that  at  the 
time  the  action  accrued  the  defendant  was  absent  from  and 
out  of  the  Province  of  Nova  Scotia,  and  this  suit  was  brought 
after  the  defendant  came  within  the  Province  and  within  the 
jurisdiction  of  this  Court.  The  defendant  demurred  to  this 
replication  on  the  following  grounds :  1st,  that  it  was  no 
answer  to  defendant's  said  plea;  2nd,  that  the  plaintiffs 
should  have  alleged  in  their  replication  that  the  cause  of 
action  alleged  in  the  plaintiffs'  writ  did  accrue  within  six 
years,  and  not  having  made  such  allegation  they  admit  the 
defendant's  plea  which  is  an  answer  to  the  plaintiffs'  writ;' 
3rd,  that  plaintiffs  should  have  shown  that  when  defendant 
came  to  Nova  Scotia  from  Prince  Edward  Island,  where  the 
cause  of  action  accrued,  the  Statute  of  Limitations  had  not 
commenced  to  run,  and  that  not  having  done  so  they  admit 
that  it  had  commenced  to  operate,  and  that  more  than  six 
years  had  elapsed  since  it  so  began  to  run.  There  was  a 
joinder  by  the  plaintiffs  on  this  demurrer,  alleging  their  repli- 
cation to  be  good  in  substance.  The  plaintiffs*  bill  of  par- 
ticulars indoi^ed  on  the  writ  is  dated  30th  Oct.,  1 805.  and  the 
writ  was  issued  on  the  18th  Dec,,  1871,  from  which  it  would 
appear  that  the  defendant's  fourth  plea  will  operate  as  a  bar 
to  the  action  if  the  plaintiffs'  replication  to  that  plea  cannot 
be  sustained.  As  the  bill  of  particulars  indorsed  on  the  writ 
states  the  amount  claimed  by  plaintiffs  to  be  due  in  Prince 
Edward  Idand  currency,  the  inference  to  be  drawn  from  that 
fact  would  be  that  the  debt  was  contracted  in  that  Province, 
but  as  there  is  no  allegation  in  the  pleadings  to  that  effect^ 
we  must  consider  the  debt  to  have  been  contracted  in  Nova 
Scotia,  and  so  viewing  it  inquire  whether  under  the  pleadings 
as  they  exist  the  debt  is  recoverable  or  barred  by  our  Statute 
of  Limitations,  chap.  154,  R.  S.  The  plain tiffe,  it  is  true,  do 
not  allege  in  their  replication  that  the  cause  of  action  did 
accrue  within  six  years,  the  time  prescribed  in  the  act,  before 
the  writ  was  issued,  but  they  do  allege  in  the  usual  form  that 
at  the  time  the  action  accrued  the  defendant  was  out  of  the 
Province,  and  that  allegation  is  sufficient  under  the  ninth  or 
saving  clause  of  the  act  to  protect  them  against  its  operation,, 
though  the  defendant  may  have  remained  out  of  the  Province 
for  a  longer  period  than  six  yeai-s. 
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I  may  hero  remark  that  the  words  "  out  of  the  Province  " 
in  the  ninth  section  of  chapter  154,  Revised  Statutes,  are,  as  I 
think,  to  be  looked  upon  here  as  equivalent  to  the  words 
"  beyond  the  seas  ".in  the  English  acts ;  see  32,  Law  <k  Eq.  R., 
91,  and  1  M.  <k  W.,  74.  Viewing  the  case  in  the  light  I  have 
mentioned  there  can,  it  appears  to  me,  be  no  difficulty  in 
deciding  it.  But  as  the  object  of  the  defendant  evidently 
was  to  raise  the  question  as  to  his  liability  upon  the  assump- 
tion that  the  debt  was  in  point  of  fact  contracted  in  P.  E. 
Island,  and  barred  by  the  Statute  of  Limitations  of  that 
Province,  though  not  so  alleged  before  this  suit  was  brought, 
and  as  both  parties  treated  this  case  at  the  argument  as 
involving  this  question,  and  cited  cases  on  both  -sides  bearing 
on  that  question,  we  must,  it  appears  to  me,  regard  it  as  one 
of  that  character,  and  say  whether  the  plaintiffs'  replication 
to  the  fourth  plea,  on  whfch  the  defendant  alone  relies,  can 
under  such  circumstances  be  upheld. 

It  will  be  found  on  examination  of  the  cases,  that  the  law 
bearing  on  the  point  raised  has  been  pretty  well  settled,  so 
settled,  that  to  my  mind  there  can  be  hut  little  reason  for 
doubt  on  the  subject.  The  leading  case  bearing  on  this  point 
is  that  of  Williams  v.  Jones,  13  East.,  439.  That  was  an 
action  of  assumpsit  for  money  laid  out  and  expended 
by  plaintiff,  and  for  work  and  labor  as  attorney  of 
defendant  in  prosecuting  and  defending  suits  in  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal,  and  other 
courts  beyond  the  seas  in  the  East  Indies,  Defendant 
pleadqd  as  in  this  case  actio  von  accrevit  &c.,  to  which 
defendant  plaintiff*  replied  that  defendant  before  and  at  the 
time  when,  &c.  was  beyond  the  seas,  and  that  plaintiff  com- 
menced the  suit  within  six  years  after  his  return.  Defendant 
rejoined  that  before  and  at  and  long  after  the  making  of  the 
promises  in  the  declaration,  defendant  and  plaintiff  were  sub- 
jects of  the  king  and  residing  at  Bengal,  within  the  jurisdic- 
tion of  the  Supreme  Court  there,  and  that  the  several  promises 
were  wholly  made,  and  the  several  causes  of  action  wholly 
accrued  to  the  plaintiff  at  Bengal,  and  within  said  jurisdiction, 
and  that  defendant  continued  resident  at  Bengal,  and  within 
the  jurisdiction  of  said  Supreme  Court,  more  than  six  years 
after  the  making  of  the  promises,  and  that  no  suit  was  com* 
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menced  by  plaintifi  against  him  upon  said  promises  at  any 
time  within  six  years  next  after  making  the  same.  To  this 
rejoinder  the  plaintiff  demurred,  and  it  was  held  that  though 
the  cause  of  action  accrued  within  the  jurisdiction  of  the 
Supreme  Court  at  Calcutta  while  both  parties  were  residing 
there,  and  by  the  king's  charter  granted  in  pursuance  of  the 
statute  of  Oeo.  III.,  chap.  G3,  the  Court  was  authorized  to 
exercise  the  same  jurisdiction  in  civil  causes  as  was  exercised 
by  the  Court  of  King  s  Bench  in  England  by  the  common 
law,  assuming  that  by  such  authority  the  provisions  of  the 
Statutes  of  Limitations,  21  James  I.,  chap.  1 6,  sec.  7,  and 
4  Ann,  chap.  IG,  sec  19,  were  transferred  to  India  as  part  of 
the  law  of  England,  auxiliary  to  the  common  law,  yet  by  the 
express  terms  of  the  savings  in  those  statutes  as  applicable  to 
the  Courts  in  England,  the  plaintiff's  right  of  action  upon  an 
assumpsit  was  saved  if  he  having  returned  home  before  the 
plaintiff  commenced  such  action  within  six  yeai*s  after  the 
defendant's  return  home,  though  more  than  six  years  had 
elapsed  in  India  after  the  cause  of  action  had  accrued  there, 
and  during  the  defendant's  stay  within  the  jurisdiction  of  the 
Court  of  that  country.  The  doctrine  laid  down  by  Lord 
Ellenhorough  and  the  rest  of  the  Judges  in  that  case  was  that 
as  there  was  nothing  in  the  law  which  extinguished  the  debt, 
and  nothing  was  stated  to  show  that  it  was  extinguished  by 
the  law  of  the  country  where  it  was  contracted  and  where  the 
parties  resided  at  the  time,  the  Statute  of  Limitations  only 
barred  the  plaintifTs  remedy,  not  the  debt. 

The  same  question  as  is  involved  here  was  raised  on 
demurrer  in  Bryson  v.  Graham,  Thomp.  Reps.,  271,  and 
decided  in  this  Court  in  1848,  where  it  was  held  that  though 
a  debt  contracted  in  Scotland  would  have  been  barred  by  the 
Scotch  Prescription  Act  from  lapse  of  time, }  et  if  the  defendant 
came  to  this  Province,  an  action  was  maintainable  for  its 
recovery  here.  Mr.  Justice  Bliss  who  delivered  the  judgment 
of  the  Court  in  that  case,  remarked  that  in  Aj^ril  term,  1834, 
in  the  case  of  Marsh  v.  Iloyne,  it  had  been  fully  considered 
how  far  the  English  Statute  of  Limitations  affected  a 
plaintiff  suing  here  for  a  debt  contracted  in  England  between 
parties  there  resident  and  prescribed  by  that  statute,  and 
that  the  Court  decided  "  that  a  debt  contracted  in  England 
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between  parties  there  residing  was  not  prescribed  in  N'ova 
Scotia,  provided  the  action  was  brought  within  six  years  after 
the  plaintiff's  first  coming  into  this  Province;  that  the  plain- 
tiff's remedy  only  was  barred  in  England,  but  the  debt  was 
still  subsisting  and  recoverable  here,  adding  that  the  case  of 
Willia^ns  v.  Jones  was  then  relied  upon  in  the  judgment 
given  as  decisive."  As  I  think,  we  too  must  rely  upon  it  as 
conclusive  in  the  case  before  us.  In  Huber  v.  Steiner,  2  Bing., 
N.  C,  202,  assumpsit  on  promissory  notes  made  by  defendant, 
the  Statute  of  Limitations  was  pleaded  after  the  plea  of  the 
general  issue,  and  3rdly  that  at  the  time  c^  the  making  of  the 
promissory  notes  the  plaintiff  and  defendant  were  merchants 
and  traders  domiciled  and  carrying  on  business  in  France,  and 
that  by  the  law  of  Frav^,  all  actions  on  promissory  notes 
are  and  were  wholly  barred,  precluded  and  estopped  after  five 
years,  &c.  Tindall,  Ch.  J.,  says :  "  We  take  it  to  he  clearly 
established  and  recognized  as  part  of  the  law  of  England  by 
various  decisions,  that  if  the  prescription  of  the  French  law 
which  has  been  opposed  to  the  plaintiff  in  the  present  case  is 
no  more  than  a  limitation  of  the  time  within  which  the  action 
upon  the  note  must  be  brought  in  the  Frencf i  courts,  it  will 
not  form  a  bar  to  the  right  of  action  in  our  English  courts, 
but  the  question  whether  the  action  is  brought  within  due 
and  proper  time  must  be  governed  by  the  English  statute." 

I  come  now  to  the  case  of  Bulger  v.  Roche,  11  Pick.,  36, 
decided  in  1831,  in  which  Shaiu,  Ch.  J.,  delivered  the  opinion 
of  the  Court,  which  shows  that  the  established  doctrine  of  the 
English  courts  in  the  question  under  consideration  is  held  in 
the  Supreme  Court  of  Massachusetts.  That  was  an  action  on 
a  promissory  note  given  by  defendant  to  plaintiff  here  in 
Halifax,  dated  1st  Feb.,  1831.  Pleas,  1st,  general  issue;  2nd, 
actio  non  accrevit,  &c.  ;  3rd,  n^n  assumpsit  infra  sex  annos. 
The  replication  to  the  second  plea  was  that  at  the  time  when 
the  debt  accrued  the  plaintiff  was  beyond  the  sea  without  any 
of  the  United  States,  to  wit,  at  HdiifaA,  and  there  lived  until  he 
afterwards,  viz.,  on  1st  June,  1829,  came  to  the  United  States, 
and  that  within  six  years  after  his  coming  into  the  United 
States, yiz.,  on  the  8th  Aug.,  1829,  he  commenced  the  suit. 
The  defendant  rejoined  that  plaintiff  and  defendant  were  both 
aliens,  and  were  at  the  time  when  the  action  accrued  inhabit* 
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ants  of  Hcdifax,  living  under  the  laws  of  Nova  Scotia,  and 
continued  to  be  inhabitants  of  and  residents  in  that  Province 
for  more  than  six  years  next  ensuing,  to  wit,  to  1st  March, 
1827,  and  by  the  laws  of  Kova  Scotia  in  force  at  the  time 
when  the  supposed  cause  of  action  accrued  and  ever  since,  all 
actions  in  the  case  upon  promises  are  barred  unless  commenced 
within  six  years  after  the  cause  of  action  accrued,  and  that 
supposed  cause  of  action  accrued  to  plaintiff  at  Halifax  on 
5th  Feb.,  1821,  and  not  afterwards.  Demurrer  to  rejoinder. 
Held  that  the  debt  being  contracted  in  a  foreign  country 
between  the  subje^s  of  that  country,  who  remained  there 
until  it  became  barred  by  the  Statute  of  Limitations  of  such 
country,  their  Statute  of  Limitations  could  not  be  pleaded  in 
bar  to  an  action  for  the  debt  brought  within  six  years  after 
parties  came  into  the  Commonwealth. 

The  next  and  last  case  I  shall  refer  to  is  that  of  Harns 
et  al.  V.  Qubine,  4  L.  R,  Q.  B.,  653,  decided  in  1869.  This  is 
a  case  which  if  it  stood  alone  would  to  my  mind  be  conclusive 
on  the  question  raised  here.  The  plaintiffs  in  that  suit  were 
attorneys  in  partnership,  in  the  Isle  of  Man,  and  retained  by 
the  defendant  in  1858  to  conduct  a  suit  in  one  of  the  Manx 
courts,  in  which  he  was  defendant.  The  suit  was  dismissed 
in  1861.  The  plaintiff*  appealed  in  that  suit  to  a  superior 
conrt,  and  the  plaintifis  continued  to  act  for  the  defendant, 
and  conducted  the  appeal  on  his  behalf  to  October,  1862.  The 
plaintifis  brought  an  action  to  recover  the  amount  of  their 
bill  of  casts  in  one  of  the  Manx  courts  against  defendant 
more  than  three  years  after  October,  1862,  that  being  the 
time  prescribed  by  the  Manx  Statute  of  Limitattons,  and  the 
Court  decided  that  the  action  was  barred  by  the  statute.  The 
plaintiff  commenced  another  action  in  the  Court  of  Queen's 
Bench  in  January,  1868,  to  which  defendant  pleaded,  1st,  the 
judgment  of  the  Manx  Court;  2nd,  the  English  Statute  of 
LimiUttions.  Held  that  as  the  Manx  statute  barred  the 
remedy  only,  and  did  no*t  extinguish  the  debt,  the  judgment 
of  the  Manx  Court  was  no  bar ;  so  that  if  there  had  ever 
been  a  judgment  in  favor  of  the  defendant  on  a  plea  of  the 
Statute  of  Limitations  in  P.  E.  Island  for  the  same  deb^, 
the  plaintiff  it  seems  could  still  under  this  authority  have 
maintained  an  action  against  defendant  here  at  any  time 
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within  six  years  after  his  coming  to  this  Pix)vince.  We  all 
think  there  mnst  be  judgment  for  the  plaintiff  on  the  demurrer 
with  costs. 


BUTLER  ET  AL.  V.  EVANS. 

Dbpwdaxt  pleaded  as  a  set-off  to  plaintiff's  elaUm  a  bill  of  exehan;^  accepted  bj  pJaintiff 
and  endorsed  to  bim.  Plaintiff  replied  that  the  bill  at  thi  tlnae  of  Its  acceptance  and  endorse* 
ment  was  not  stamped  accontin:;  to  lavr.    Difendant  demurred. 

Held,  that  the  replication  was  |{o*.l,  afii  th.it  if  the  stamps  were  aflSxed  af^er  the 
acceptance  or  endorsement,  it  was  for  defendant  to  rejoin  the  facts  wbleb  Justifled  him  In 
•ubsequeutl}'  afBxlnjf  them.       * 

Ritchie,  E.  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows  : — 

The  defendant  in  this  case  pleaded  as  a  set-off*  to  the 
plaintiffs*  claim  a  bill  of  exchange  accepted  bj  the  plaintiffs 
aud  endorsed  to  the  defendant.  To  this  the  plaintiff  replied 
that  the  bill  was  not  stamped  according  to  law  at  the  time  of 
the  indorsement,  and  also  that  at  the  time  of  the  alleged 
acceptance  it  was  not  stamped.  To  these  replications  the 
defendant  has  demurred. 

Whether  a  violation  of  the  Stamp  Ady  whereby  an  instru- 
ment is  rendered  invalid,  need  or  need  not  be  pleaded,  is  not 
at  present  for  our  consideration,  having  been  in  this  case 
pleaded,  the  question  for  us  is  has  it  been  properly  pleaded  ? 

The  JSnglish  statutes  on  the  subjects  differ  from  ours,  and 
the  cases  cited  in  support  of  the  demurrer  are,  I  think,  inap- 
plicable ;  the  statutes  under  which  thase  decisions  took  place 
prohibit  the  unstamped  instrument  from  being  given  in 
evidence,  and  permit  the  holder  of  it  to  have  it  stamped  on 
payment  of  a  penalty  at  any  time  before  it  is  offered  in 
evidence,  while  our  statute  declares  the  instrument  not  stamped 
to  be  invalid  and  does  not  confer  on  the  holder  a  right  to  have 
it  subsequently  stamped  as  a  matter  of  right,  but  only  permits 
it  to  be  done  under  certain  circumstances,  of  which  he  would 
be  required  to  give  evidence  on  the  trial.  I  may  also  add 
that  in  the  cases  referred  to  the  question  was  raised  on  special 
demurrer,  and  our  Practice  Act  declares  that  no  pleading 
shall  be  deemed  insufficient  for  any  defect  formerly  objection- 
able  on  special    demurrer    only.      Dawson    v.    McDonald^ 
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2  M.  &  W.,  26  (1836) ;  Howard  v.  Smith,  4  Bing.,  N.  C,  684 
(1838) ;  and  Bmrdly  v.  Beardly,  3  Dow.  &  Lowndes,  476  (1849), 
were  all  cases  of  special  demurrer  and  the  decisions  in  all  of 
them  had  reference  to  those  portions  of  the  English  statutes 
in  which  they  differ  from  ours. 

I  think  the  replications  are  good,  and  if  the  stamps  were 
put  on  after  the  acceptance  or  endorsement  it  is  for  the 
defendant  to  rejoin  the  facts,  if  they  exist,  which  justified 
him  in  subsequently  affixing  them.  Judgment  therefore  will 
be  for  the  plaintiffs. 


CONDON  ET  AL.  V.  DAVIS  et  al. 

PLAi5TirFS  sought  to  recover  poesession  of  a  lot  of  land— portion  of  an  Island  that  had 
been  (fraot^d  to  several  pereons,  their  in^nd-father  beinjr  one  of  the  grantees,  but  there  was 
no  evidence  to  connect  htm  with  the  particular  lot  in  question.  He  held  no  aseignment  of  it. 
and  had  never  claimed  it  f n  his  life-time  though  he  bad  lived  forty  years  after  the  passing  of 
the  grant,  and  many  years  after  those  under  whom  defendants  claimed  had  been  living  upon  it. 
The  defendants  had  been  in  possession  of  the  lot  for  from  sixty  to  eighty  yean  previous  to 
action  brought. 

Held,  that  the  verdict  for  plaintifTs  shou'd  be  set  aside  and  a  new  trial  had. 

Ritchie,  E.  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court: — 

The  plaintiffs  in  this  action  sought  to  recover  possession  of 
a  lot  of  land  on  Bi*ier  Island,  in  the  county  of  Digby,  under 
a  grant  from  the  crown  which  parsed  in  1784.  Their  grand- 
father Maasels  was  one  of  the  grantees  named  in  the  grant, 
which  comprised  the  whole  of  the  Island,  but  gave  no  par- 
ticular lot  or  portion  of  it  to  any  of  the  grantees.  It  refen-ed 
to  a  plan  annexed,  but  no  plan  was  attached  to  the  grant 
when  produced,  and  there  is  no  evidence  that  I  can  find  on 
the  minutes,  which  connects  the  ancestor  of  the  plaintiffs  with 
the  particular  lot  in  question,  other  than  that  it  has  been  called 
the  Mussels  lot.  There  is  no  evidence  that  it  was  assigned  to 
him  in  any  partition  of  the  Island  among  the  grantees,  or 
that  he  was  ever  in  possession  of  it,  or  that  he  in  his  lifetime 
ever  claimed  it,  and  he  lived  forty  years  after  the  passing  of 
the  grant,  and  many  years  after  those  under  whom  the 
defendants  claim  had  entered  and  were  living  upon  it ;  and 
when  long  after  his  death  the  plaintiffs   made  a  claim  to 
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it,  about  forty  years  ago,  their  claim,  was  resisted  and  they 
abandoned  it. 

But  if  we  were  to  assume  that  a  title  had  been  made  out 
in  Maaaels  the  grantee,  the  evidence  establishes  a  possession 
of  the  lot  by  the  defendants  and  those  from  whom  they  claim 
for  from  sixty  to  eighty  yeai-s,  of  such  a  character  as  would 
deprive  the  plaintiffs  of  a  right  to  the  lot  at  this  late  day. 
According  to  the  plaintiffs  and  their  witnesses,  Mrs.  Davis, 
the  mother  of  the  defendants,  was  on  the  lot  in  1814*,  had 
built  a  house  on  it,  and  cleared  four  acres,  and  after  living 
many  y^ears  in  the  house,  on  leaving  it  about  twenty  years 
ago,  leased  it  to  a  tenant.  The  defendants  have  made  clear- 
ings on  the  lot,  eight  or  ten  or  more  acres,  and  have  cut  wood 
over  the  lot  every  year  since  1814 ;  this  is  the  testimony  of  a 
witness  on  the  part  of  the  defendants,  who  stated  also  that 
he  has  heard  Davia  one  of  the  defendants  say  that  his  mother 
had  writings  from  McElliny  that  he  gave  her  the  lot,  and 
that  the  witn&ss  had  known  this  for  fifty  years.  One  of  the 
plaintifis,  William  Masdcls,  testified  that  two  years  after  the 
death  of  his  grandfather  which  took  place  in  1829,  he  went  to 
Brier  Island,  and  after  cousulting  a  lawyer  in  relation  to  the 
property,  he  had  a  document  prepared  and  served  on  Mrs. 
Davis,  demanding  possession,  and  that  he  then  saw  her  on  the 
lot  and  demanded  possession  of  it  as  one  of  the  heirs  of  old 
Mr.  JUasselSy  and  asked  if  she  had  a  title  to  it,  when  she 
replied  that  she  had  a  title  from  McElliny,  and  a  letter  of 
occupation  from  the  Governor  at  Halifax.  No  suit  was  then 
brought  or  other  proceeding  taken  to  dispossess  her. . 

Had  the  case  stopped  here  the  plaintiff  would  in  my 
opinion  have  totally  failed  in  establishing  a  right  to  recover 
in  this  action,  but  the  evidence  on  the  part  of  the  defendants 
is  of  the  most  conclusive  character.  Edward  Davis,  one  of 
the  defendants,  seventy-two  years  of  age,  says  that  his  father 
having  died  shortly  before,  his  mother  built  on  the  lot  in  ques- 
tion ;  that  he  himself  built  on  another  part  of  the  lot  in  1817 
and  made  a  clearing;  that  from  17  to  20  acres  have  been 
cleared  in  one  part  and  three  in  another,  two  miles  apart;  and 
it  is  in  evidence  that  they  had  made  roads  across  the  lots  for 
the  purpose  of  hauling  manure  to  the  cleared  fields,  that  wood 
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has  been  cut  every  year  over  the  whole  lot,  and  two  surveys 
have  been  made  by  them,  one  40,  the  other  44  years  ago. 

Even  on  the  score  of  title  the  defendants  seem  to  occupy 
at  least  as  good  a  position  as  the  plaintiffs,  for,  while  it  was 
in  evidence  that  the  lot  was  called  the  Massela  lot,  it  was  also 
proved  that  it  had  been  called  the  McEUinny  lot,  and  on  the 
plan  dated  1790,  pro<luced  by  the  plaintiffs,  there  was  the 
name  of  McEUinny  and  not  that  of  Maseda. 

The  defendants  put  in  evidence  a  document  which  is 
referred  to  as  a  power  of  attorney  from  Nancy  McEUinny  to 
Edward  Davis,  the  father  of  the  defendants,  which  is  in  fact 
more  than  an  ordinary  power  of  attorney,  and  we  are  justified 
in  inferring  from  the  evidence  that  it  was  under  this  docu- 
ment old  Edward  Davis  originally  claimed,  and  his  widow  and 
children  went  into  possession  as  far  back  at  least  as  1810.  It 
is  under  seal,  and  authorized  Edward  Davis  to  enter  into  and 
keep  possession  of  200  acres  on  Brier  Isl-and,  Lot  No.  4, 
(being  the  lot  now  claimed  by  plaintiffs,)  and  to  hold  the  same 
by  himself  and  his  lawful  heii*s  until  the  said  Nancy  McEUinny 
should  call  for  the  land.  It  is  dated  in  1789,  upwards  of 
eighty  years  ago,  a  year  before  the  date  of  the  plan  in  evidence, 
and  only  five  years  after  the  passing  of  the  grant.  This,  if  it 
did  not  give  the  defendant  a  good  documentary  title,  gave  a 
color  to  their  possession  of  the  whole  lot  for  upwards  of  sixty 
yeara.  Independently  of  this  document  there  is  conclusive 
evidence  that  Mrs.  DaviSy  the  mother  of  defendants,  claimed 
the  whole  lot  forty  years  ago,  and  that  plaintiffs  knew  it,  that 
is  from  the  time  they  demanded  possession  and  it  was  refused, 
with  a  distinct  claim  on  her  part,  and  a  denial  of  their  right 
to  it  as  the  heirs  of  old  Mr.  Massels, 

The  principle  on  which  a  party  in  possession  of  land  under 
color  of  title  is  held  to  have  entered  on  the  whole  Jot  described 
in  the  deed  is,  that  there  is  thereby  notice,  or  at  least  con- 
structive notice,  to  the  true  owner  that  he  claims  the  whole 
lot.  Here  we  have  distinct  evidence  that  actual  notice  was 
given  to  the  plaintiffs  if  they  had  been  the  owners,  that  the 
whole  lot  on  which  the  ancestor  of  the  defendants  then  lived 
was  claimed  by  her  advei-sely  to  them,  and  since  then  for  forty 
yeara  her  possession  and  that  of  her  heirs  and  devisee  has 
been  notorious  and  hostile  to  them.    After  this  demand,  and 
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the  continued  possession  of  the  defendants,  the  plaintiffs 
became  disseised  and  dispossessed  of  the  whole  lot,  for  this 
takes  place  when  the  parties  in  possession  openly  repudiate 
.  the  rights  of  another  and  claim  title  to  the  land  ;  2  Wash- 
bwrn'a  Real  Property,  492  ;  Bradstreet  v.  Peters,  5  Peters,  412 ; 
Parker  v.  Proprietor  of  Locke,  <tc,,  3  Met.,  101 ;  see  also  Co. 
Lift.,  1^3.  To  constitute  a  dissesin  it  is  not  necessary  at  the 
present  day  to  prove  a  forcible  expulsion  of  the  owner,  hut 
the  intention  to  hold  the  estate  must  be  manifest.  Advei*se 
entry  and  possession  claiming  the  whole  lot  constitute  a  dis- 
sesin. Possession  notorious  and  adverse  is  equivalent  to  actual 
expulsion ;  it  will  be  sufficient  if  there  has  been  a  notorious 
claim  of  the  land  within  the  knowledge  of  the  advei*se  claims 
ant,  and  without  interruption  or  an  adverse  entry  by  him. 

I  am  therefore  of  opinion  that  under  the  evidence  adduced 
the  verdict  should  have  been  for  the  defendants,  and  that 
there  should  be  a  new  trial. 


McNUTT  V.  Mcdonald. 

Plaqitifp  was  book-keeper  for  defendaot,  ud  clmimed  a  balance  of  KLlary  due  hfin« 
allegini;  that  the  hiring:  was  for  91600  a  year.  Defendant  contended  that  plaintilTs  salary  was 
only  tlOOO,  which  had  been  paid  him  In  fnll.  Their  respective  statements  as  to  the  terms 
siprepd  apoD  between  them  were  veiy  oonflietlng,  but  iu  corroboration  of  defendaut's  was  the 
(act  that  at  (he  end  of  the  year  for  which  the  subry  was  to  be  paid  the  plaintiff  entered  it  in 
the  books  as  only  91000.    The  jury  found  for  plaintiff. 

Held,  that  there  should  be  a  new  triaL 

Ritchie,  E.  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows  : — 

This  action  was  brought  to  recover  from  the  defendant  a 
balance  which  the  plaintiff  claims  to  be  due  him  for  services 
during  the  year  1870  as  book-keeper  and  managing  clerk  at 
the  rat«  of  SIGOO  a  year.  The  services  for  that  year  are  not 
disputed,  and  the  only  question  involved  is  the  rate  of  wages. 
The  defendant  contends  that  the  hiring  was  for  81000,  and 
that  he  has  paid  the  plaintiff  in  full ;  the  balance  claimed  by 
the  plaintiti  is  8755.47. 

It  would  appear  from  the  evidence  that  the  clerks  in  the 
employ  of  the  defendant  were  engaged  by  the  year  at  stated 
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salaries  or  wages,  and  thafc  it  was  his  custom  at  the  end  of 
the  year  to  make  an  additional  allowance  or  gratuity  to  them 
or  some  of  them  as  his  business  prospered  or  he  might  think 
they  merited.  This  had  been  the  case  in  former  years  with  . 
respect  to  the  plaintfF.  In  1867  he  had  received  at  the  rate 
of  8600.  In  1868  he  received  8800.  In  1869  the  plaintiff 
says  no  agreement  was  made,  and  he  was  paid  81000,  and  the 
defendant  then  told  him  he  would  have  doubled  the^advance 
if  his  business  would  have  allowed  it.  No  agreement  was 
made  for  1870  before  or  at  the  commencement  of  that  year, 
the  plaintiff  continuing  his  services  under  the  previous  arrange- 
ment, according  to  his  own  showing,  up  to  about  the  end  of 
April,  when  he  having  received  an  offer  of  £400  from  a 
person  in  Charlottetown,  communicated  it  to  the  defendant, 
who  told  him  he  would  not  treat  him  fairly  if  he  left  him, 
that  he  could  not  do  without  him,  and  then  the  plaintiff 
alleges  that  it  was  aiTanged  that  he  should  have  81000  a  year, 
with  8400  additional  if  the  net  profits  reached  810,000.  At 
the  close  of  the  year  a  difference  arose  between  them,  the 
plaintiff  contending  that  the  offer  related  to  the  year  1870, 
which  the  defendant  disputed,  but,  according  to  the  testimony 
of  the  plaintiff,  he  said  that  though  he  intended  the  offer  to  be 
prospective,  if  the  defendant  understood  it  otherwise,  he  sup- 
posed it  must  be  so,  and  hoped  the  profits  of  the  year  would 
allow  of  his  pa)ang  him.  The  defendant  denies  the  correct- 
ness of  these  statemenis  of  the  plaintiff,  and  he  sa3's  that  when 
he  was  apprised  of  the  Charlottetown  offer  he  told  the  plaintiff 
he  would  allow  him  81600  if  the  profits  of  the  business 
reached  88000,  to  which  the  plaintiff  assented.  When  the 
books  were  made  up  the  defendant  handed  to  plaintiff  a  list 
of  the  salaries  to  be  entered,  and  among  them  his  own  at  81000. 
He  states  that  he  then  asked  what  it  meant,  and  suggested 
that  defendant  could  put  the  account  properly  in  his  private 
ledger,  to  which  he  says  plaintiff  replied  that  could  be  done  at 
any  time.  The  plaintiff  then  made  this  entry  in  his  account, 
— "  By  services,  81000,"  and  the  account  was  so  closed,  but  he. 
says  he  expected  defendant  to  give  him  a  cheque  for  8600 
The  profits  for  the  year  1870  were  much  less  than  for  the 
1869;  it  was  supposed,  the  plaintiff  says,  that  they  would 
reach  810,000,  he  did  not  think  they  amounted  to  half  that 
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sum, — the  actual  amount  was  S3206  as  entered  by  him  in  the 

bookfl.     The  defendant  says  the  entry  of  $1000  as  his  salary 

was  made  as  the  actual  amount  due ;  that  when  plaintiff  saw 

the  result  of  the  years  business  he  acquiesced  in  the  $1000, 

and  made  the  entry  in  good  faith.     The  plaintiff  goes  on  to 

say  that  he  was  discharged  on  the  17th  January^  1871,  and 

had  received  previous  to  the  commencement  of  this  suit  $1250, 

being  thus  overpaid  $250  if  the  defendant's  account  of  the 

terms  of  the  hiring  is  to  bo  adopted,  and  leaving  a  balance  of 

$350  still  due  if  the  plaintiffs  statements  are  to  be  accepted ; 

but  the  jury  have  found  a  verdict  for  $644.43.     They  have,  I 

presume,  refused  to  give  the  defendant  credit  for  the  amount"* 

paid  to  Mr.  Qarvey,  the  plaintiffs  attorney ;  this  I  think  they 

were  not  justified  in  doing,  as  the  plaintiff  had  no  right  to 

apportion  that  payment  in  liquidation  of  any  other  than  this 

debt,  none   other  having  been  shown  to  exist,  and  nothing  in 

the  evidence  indicates  that  it  was  paid  on  any  other  account. 

The   verdict,   therefore,   must   be  set  aside  or  reduced,  but, 

where  the  jury  have  gone  so  far  astray,  it  is  not  satisfactory 

to  adopt  their  verdict  in  a  case  where  it  appears  to  me  the 

weight  of  evidence  is  rather  with  the  defendant. 

The  plaintiff  admits  that  he  commenced  the  services  for 

1870   on  the   same    terms    as  for  the  year  1869,  when  at 

most  he  could  only  legally  claim  $800,  any  advance  being  at 

the  option  of  the  defendant,  and  the  hiring  being  for  a  year 

as  he  contends,  the  defendant  was  entitled  to  retain  him  in 

his  employment  independently  of  any  agreement  in  April, 

when  one-third  of  the  year  had  passed.     It  does  not  seem 

reasonable  that  the  plaintiff's  wages  should  gratuitously  be 

doubled  irrespective  of  the  amount  of  profits  on  the  year's 

business  for  that  current  year,  and  the  defendant's  statements 

regarding  the  hiring  seem  more   probable  ihan  those  of  the 

plaintiff,  but  differing  as  they  do  on  this  point  there  is  a 

strong  corroboration  of  the  defendant's  account  of  it,  when  at 

the  close  of  the  year  the  entry  is  made  by  the  defendant  in 

accordance  with  the  agreement  as  stated  by  the  plaintiff,  and 

in  that  way  reduced  to  writing,  the  effect  of  which  is  to  be 

destroyed  by  the  verbal  statements  of  the  plaintiff  the  truth 

of  which  is  denied  by  the  defendant.    I  think,  therefore,  the 

safer  course  is  to  remit  the  case  to  another  trial. 
12* 
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PLAiirrrFP  noaght  to  set  aside  the  return  nuule  in  an  action  of  pa  rtition  by  the  oommis' 
sionem  duly  appointed  upon  the  ground  that  they  had  improperly  alio  tted  to  one  of  the  par- 
titloners  a  lot  of  land  below  its  value,  and  below  the  price  plaintiff  had  notified  tbena  bo 
would  pay  for  it.  The  evidence  iu  support  of  plaintiff's  claim  consisted  simply  In  the  fact 
that  having  by  some  noeans  obtained  a  knowledge  of  the  decision  of  the  eommfssiooeTs  before 
they  signed  their  return,  he  bad  offered  them  ^000  more  for  the  lot  iu  qutstloo  than  the 
value  they  had  placed  upon  it. 

Heldf  no  ground  for  disturbing  the  return.  * 

McCuLLT,  J.,  BOW,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows : — 

This  was  the  case  of  a  rule  nisi  sued  out  by  plaintiff^ 
calling  upon  defendants  to  show  cause  why  the  return  made 
in  an  action  of  partition  by  commissionerH  duly  appointed 
under  chapter  139,  Revised  Statutes,  should  not  be  set  aside 
upon  several  grounds  set  out  in  the  rule.  The  rule  nisi  does 
not  ask  in  the  terms  of  the  statute,  section  27,  that  **  the  case 
should  be  committed  anew  to  other  commissioners  to  be 
appointed,**  as  I  think  it  should  have  done,  and  as  probably 
the  plaintiff  if  he  succeeded  intended  should  be  done.  The 
case  was  argued  during  the  extended  Michaelmas  term  by 
Messrs.  Henrtf,  Q.  C,  and  Grai/y  for  plaintiff,  and  by  Messrs. 
Blanckardy  Q.  C,  and  Ritchie,  Q.  C,  for  defendants. 

Tlie  argument  was  chiefly  confined  to  the  ground  of 
objection  under  the  third  head,  namely,  that  the  commissioners 
have  improperly  allotted  to  John  E,  Hostemian  a  lot  of  land 
balow  its  value,  and  below  the  price  plaintiff  notified  thein  he 
would  pay  for  it.  By  the  19th  section  of  the  chapter  these  com- 
missioners are  required  before  proceeding  to  the  execution  of 
their  duties  to  be  sworn  before  an j' justice  faithfully  and  impar- 
tially to  perform  the  same.  Assuming  that  this  has  been  done, 
as  we  must  assume  at  this  stage  of  the  proceedings,  unless  the 
Court  shall  be  of  opinion  that  owing  to  mistakes  committed, 
or  corruption,  there  has  been  a  miscarriage  of  justice,  the 
return  of  the  commissioners  ought  not  to  be  set  aside.  Without 
descending  to  particulars,  or  referring  to  the  perhaps  accidental 
manner  in  which  plaintiff  became  acquainted  with  the  views 
and  opinions  of  the  commissioners  before  signing  their  return, 
it  may  suffice  for  the  present  purpose  to  say  that  the  strength 
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of  plftinti'firs  case  consists  in  the  fact  that  he  had  signified  to 
the  commissioners  before  they  had  signed  their  return  that 
he  would  be  willing  to  give  more  by  $2000  for  the  portion  of 
land,  No.  4,  valued  by  them  at  $25,000,  and  now  allotted  to 
John  E,  Hosterman  under  the  22nd  section  of  the  chapter, 
than  the  amount  of  value  at  which  it  is  estimated  in  the 
return  n»de,  which  allots  it  to  him  (Hosterman), 

After  carefully  reading  over  the  papers  referred  to  in  the 
rule  nm,  that  is  to  say,  such  of  them  as  bear  upon  the  imme- 
diate controversy,  the  affidavits  of  plaintiff  and  his  attorney, 
and  that  of  the  two  commissioners  in  reply,  it  clearly  appears 
what  it  is  that  takes  this  case  out  of  tl\e  general  principle 
that  was  pressed  upon  the  Court  by  plaintiff  from  his  stand- 
point. The  commissioners  at  plaintiff's  instance,  they  say, 
increased  their  valuation  of  No.  4  by  $2000.  No.  4  being  the 
homestead  of  John  E.  Hosterman,  the  eldest  son  of  his  father 
the  late  IJiomas  Hostermanj  defendants  claiming  under  a 
younger  brother,  and  this  No.  4  having  had  erected  upon  it  a 
Bail  factory  (driven  by  a  water  power).  The  case,  I  think, 
falls  to  some  extent  within  the  principles  that  obtained 
where  heir-looms  and  like  property  have  been  appraised  for 
sale  under  the  statutes  of  distribution  and  of  wills,  and 
executors  allow  members  of  the  family  to  take  them  at  the 
lowest  valuation,  and  are  protected  accordingly. 

All  the  statute  requires  is,  "  that  the  party  to  whom  the 
portion  incapable  of  division  may  be  set  off,  and  who  will 
accept  it,  shall  pay  or  secure  to  any  one  or  more  of  the  others 
i^uch  sums  of  money  as  the  commissioners  shall  award ;"  and 
without  admitting  that  the  valuation  contemplated  is  not 
subject  to  the  revision  of  this  Court,  I  am  nevertheless  of 
opinion  that  a  much  stronger  case  than  that  made  out  would 
be  required  to  induce  a  court  to  set  this  valuation  aside. 
Except  the  unsupported  affidavits  of  plaintiff  and  his  attorney 
of  what  the  former  was  prepared  to  give,  there  is  no  proof 
whatever  that  the  commissioners  have  erred  in  their  estimate 
of  value. 

If  these  commissioners  had  grossly  erred  in  the  estimate 
placed  upon  lot  No.  4,  this  Court  would  have  given  due 
weight  to  the  opinions  and  estimates  of  judicious,  disinterested 
men,  had  their  affidavits  been  procured  by  plaintiff  and  read 
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as  the  grounds  of  his  rule  nisi.  Suppose  that  instead  of  the- 
additional  sum  of  $2000  which  he  swears  he  would  have 
given^  he  had  offered  $10,000  additional,  was  it  imperative  ou 
the  commissioners  to  regard  his  ofier  as  the  true  value,  and 
under  oath,  contrary  ta  their  individual  convictions,  to  put 
this  lot  4  down  at  $35,000  instead  of  $25,000  ?  I  think  not. 
If  that  was  the  meaning  of  the  Legislature  it  is  not  so 
expressed.  The  opinion  of  the  Court  is  that  if  the  commis- 
sioners have  tendered  this  lot  No.  4  to  Jofm  E.  Hosterman  at 
a  fair  marketable  valuation,  they  have  complied  with  the 
requirements  of  the  statute  and  discharged  their  duty.  Two> 
of  the  commissioners,  Montgomery  and  Nash — Kay«  being 
absent — in  an  affidavit  in  reply  to  plaintiff,  swear  "  that  after 
mature  deliberation  they  all  three  concurred  in  estimating  the 
value  of  said  lot  4  at  $25,000,  which  they  consider  its  full 
value."  Plaintiff  on  this  point  swears  that  he  was  and  still  is- 
convinced  that  lot  4  is  worth  fully  $27,000,  and  that  he  would 
take  the  other  lots  as  valued,  and  would  give,  and  was  pre- 
pared to  pay  $27,000  for  lot  4,  if  Hosterman  refused.  This^ 
is  the  whole  proof  of  value  offered.  Had  the  statute  pre- 
scribed as  the  mode  of  disposing  of  lands  unfit  for  division  that 
they  should  be  allotted  to  the  party  who  would  offer  the 
highest  price,  then  the  rich  man  would  always,  if  so  inclined, 
be  able  to  dispossess  the  poorer  occupant,  no  matter  what  his- 
attachments  to  the  ancestral  home,  or  what  the  loss  or  incon- 
venience of  removing  expensive  machinery  in  a  factory,  how- 
ever extensive,  unattached  to  the  freehold.  Chapter  16,  Acts 
of  1866,  provides  for  a  sale  in  certain  cases,  but  only  where 
none  of  the  parties  interested  are  willing  to  accept  at  the 
valuation  made,  or  infancy,  absence  or  other  incapacity  defeats- 
the  operation  of  chapter  139.  But  if  we  were  to  adopt  plain- 
tiff's views  and  set  this  return  aside  on  the  grounds  set  forth, 
we  should  be  virtually  adopting  the  provisions  of  a  statute 
which  was  never  intended  for  a  case  like  the  present,  as  by 
perusal  manifestly  appears.  The  rule  nisi  must,  therefore,  be 
discharged. 
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lysnNStfVTB  bad  dealt  with  H.  k  Co.  for  some  time,  not  knowing  tliem  to  be  agents  for 
Iplalntiif,  but  considering  them  as  principals,  the  bills  rendered  to  them  by  H.  &  Co. 
•being  always  In  their  own  name.  Having;  purchased  a  quantity  of  plalnttff*8  goods  from 
m.  k  Co.  a  bill  was  rendered  to  them  ia  H.  &  Co*s  name  but  subsequently  another  bill  was 
«ent  in  the  name  of  pluntiff.  H.  &  Co  beoame  insolvent  after  delivery  of  the  goods,  and 
-ilefendants  did  not  pay  them  for  them,  as  they  had  a  oootia  account.  On  being  sued  by 
plaintiff  they  pleaded  the  contra  account,  aiul  paid  the  difference  into  Court 

The  evluenoe  -at  the  trial  was  very  eoutradictoiy  and  conflicting,  but  tlie  juiy  found 
for  defendants. 

Held^  that  the  verdict  should  not  be  disturbed,  and  that 'the  payment  into  Court  was  ao 
admission  of  defendants'  liability  beyond  the  amount  paid  in. 

McCuLLY,  J.,  now,  (February  4th,  1873,)  delivered  judg- 
ment of  the  Court  as  follows : — 

This  cause  was  tried  before  His  Lordship  the  Chief  Justice, 
April  Sittings,  1872,  and  a  verdict  passed  thereon  for  defend- 
ants. A  rule  nisi  for  a  new  trial  was  taken  out  under  the 
statute  and  argued  on  the  26th  December. 

McDonald,  Q.  C,  for  plaintiffi 

Blanchard,  Q.  C.  and  Lynch  for  defendants. 

The  rule  was  taken  on  the  ground  that  the  verdict  was 
against  law  and  evidence. 

Not  being  aware  that  this  rule  nisi  had  been  sued  out,  His 
Lordship  did  not  repoit  his  charge.  But  as  no  exception  was 
taken  to  it,  I  think  the  Court  must  now  assume  that  the  law 
applicable  to  the  facts  as  disclosed  by  the  minutes  was  cor- 
rectly explained  to  the  jury,  and  the  presiding  Judge  having 
refused  a  rule  nisi  to  set  the  verdict  aside,  he  of  course  was 
not  dissatisfied  with  the  verdict  as  delivered. 

The  action  was  brought  by  plaintiff  to  recover  the  value 
of  a  number  of  casks  of  ale  and  porter  purchased  by  defend- 
ants and  delivered  by  the  firm  of  Hare  <k  Co.  Plaintiffs 
resided  in  Glasgow;  defendants  in  this  city,  as  did  also  Hare 
41;  Co. 

The  plaintiff's  witnesses, — Wm.  Hare  and  a  Mr.  Johnston, 
his  clerk,  testified  to  a  state  of  facts  which,  undenied  or 
unqualified,  made  a  complete  case  and  one  that  would  have 
entitled  plaintiff*  to  recover  the  amount  claimed  beyond  all 
room  for  controversey.  The  substance  of  it  was  that  Hare  <fe  Co. 
vfere  mere  commission  merchants,  a  fact  alleged  to  be  generally 
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known  ;  that  Hare  became  embarrassed  in  his  business  before 
the  delivery  of  the  goods,  some  two  or  three  weeks, — Hare 
admits  at  least  six.  I  think  the  bill  for  the  goods  had  been 
rendered  in  their  (Hare  <k  Go's)  name  and  another  subse- 
quently substituted. 

But  opposed  to  this  the  testimony  on  the  part  of  defendant* 
was  contradictory  and  utterly  inconsistent.  The  first  words 
of  0.  Anderson^  one  of  the  defendants,  are :  "  We  have 
always  dealt  with  HareJt  Co.  as  principals ;  never  knew  they 
iflrere  dealing  as  agents ;  had  no  knowledge  they  were  selling 
as  such;  bills  always  in  their  own  names,  &c.  Other  wit- 
nesses on  the  part  of  defendants  spoke  as  to  the  original  bill 
being  in  Hare  <k  CoJa  name,  testified  that  he  sent  for  it,  and 
subsequently  rendered  another  bill  in  plaintiff's  name.  The 
evidence  was  contradictory  and  conflicting  in  almost  every 
impoitant  feature  of  it,  except  as  to  the  value  of  the  goods 
and  their  delivery.  But  the  jury  having  passed  upon  the- 
facts  as  found  for  defendants,  if  the  issues  submitted  were 
adapted  to  try  the  merits  of  the  cause,  it  would  be  difficult 
now  for  this  Court  to  interfere  and  set  aside  a  verdict  under 
such  circumstances. 

The  defendants'  pleas  were,  never  indebted,  an  outstanding 
note  of  Hare  <fe  Go,  made  to  them,  overdue  and  dishonored, 

amounting  to  $ ,  and  a  plea  of  payment  into  Court  of  $58, 

which  together  would  be  a  full  discharge  and  answer,  if 
Hare  &  Co.  were  principals  and  not  agents.  Hare  &  Go.  were 
not  in  reality  principals,  as  appears  now,  whatever  they  may 
have  held  themselves  out  to  be,  and  whatever  defendants 
may  have  supposed  in  consequence  of  the  present  or  previous 
transactions  they  were.  Upon  this  state  of  facts  plaintiff's 
counsel  contended  that  it  was  now  open  to  him  to  raise  the 
question  that  the  verdict  was  contrary  to  law.  And  he 
relied  upon  the  payment  of  money  into  Court  as  an  admission 
of  the  contract  as  set  out  in  plaintiff's  writ,  and  if  so,  the  note 
of  Hare  <fe  Co.,  he  contended,  could  neither  be  a  set  off,  nor  a 
defence  under  defendants*  plea.  Defendants*  pleas  in  bail 
contained  the  usual  reservation,  viz.,  except  as  to  858,  &c., 
and  then  followed  the  statutory  plea.  Bullen  &  Leake,  666,  and 
Bay^s  C.  L.  P.,  73,  were  cited  ;  also  Story  on  Agency,  506,  and 
7  C.  B.,  687.    But  the  text  of  this  case  in  no  way  assists  hinx 
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Fisher,  7779,  gives  the  substance  of  it  thus :  "  If  a  buyer  pur- 
chases goods  of  a  factor  with  the  knowledge  that  he  sells  as 
factor  and  not  as  principal,  the  buyer  cannot  set  off  a  debt 
due  to  hira  from  the  factor  in  an  action  for  the  price  of  the 
goods."  But  the  jury  have  settled  the  facts  the  other  way,  if 
His  Lordship  directed  them  right,  as  we  must  assume  he  did. 

As  regards  the  effect  of  payment  of  money  into  Court,  in 
Taylor  on  Evidence,  761,  it  is  laid  down,  and  the  cases  cited, 
that  if  the  plaintiff  seeks  to  recover  any  damage  or  debt 
beyond  the  sum  paid  into  Court,  he  must  prove  not  only  that 
a  larger  sum  was  due,  but  also  the  existence  of  the  contract 
on  which  he  relies,  as  well  as  his  separate  right  to  sue  on  that 
contract.  And  see  Charles  v.  Branker,  11  M.  &  W.,  743,  that 
the  joint  payment  of  money  into  Court  by  two  defendants 
under  the  indebtedness  counts  is  no  acknowledgment  of  their 
co-partnership  as  alleged  in  a  special  count.  Now  Stoiy 
in  his  work  on  Agenc3%  edition  of  1869,  by  Redjield, 
sec.  420,  lays  down  the  doctrine  applicable  to  this  class  of 
cases  thus ;  "  If  the  agent  is  the  only  known  or  supposed 
principal,  the  persons  dealing  with  him  will  be  entitled  to 
the  same  right  of  set  off  as  if  the  agent  were  the  true  and 
only  principal."  Adding,  "  but  subject  to  these  rights  and 
thofte  of  the  agent  himself,  the  principal  may  generally  sue 
upon  such  a  contract  in  the  ^ame  manner  as  if  he  had  per- 
sonally made  it."  In  the  next  section  he  says :  "  This  doc- 
trine is  of  high  antiquity  in  the  common  law,  and  it  is  so 
consonant  to  natural  and  reciprocal  justice  that  it  probably 
bad  its  foundation  in  the  earliest  rudiments  thereof."  The 
eases  cited  in  support  (and  they  are  legion)  are  all,  or  nearly 
all,  English,  comprehending  all  those  cited  on  the  argument 
by  defendants'  counsel,  and  many  more. 

Assuming  this  to  be  the  law  (and  who  can  doubt  it  ?)  after 
such  a  finding  by  a  jury  properly  directed,  there  is  no  room 
for  doubt,  no  fulcrum  on  which  to  rest  a  lever  to  disturb  the 
verdict     The  plaintiff's  rule  must  be  discharged  with  costs. 
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STIMPSON    V.    THE    NEW    ENGLAND    AND    NOVA 
SCOTIA    STEAMSHIP   COMPANY. 

PiiAiNTiTF,  a  passenger  from  Halifax  to  Portland  by  one  of  defendant  Co.*s  steamers,  sued 
for  the  value-of  her  trunk  which  she  alleged  had  been  placed  in  the  hands  of  the  Co.'b  aervanct 
and  a  check  given  her  therefor.  Defendants  denied  receipt  of  the  trunk,  and  gave  evidence 
that  plaintiff  had  received  the  check  not  from  them,  but  from  the  cabman  who  had  driven  her 
te  the  wharf.  At  the  trial  the  learned  Judge  was  inclined  to  grant  a  motion  for  a  non-suit, 
but  consented  to  hear  defendant's  evidence,  and  take  a  verdict  subject  to  the  opinion  of  the 
Court,  whereupon  a  verdict  was  rendered  by  consent  for  plaintiff  for  the  full  amount  claimed. 
The  question  wu  purely  one  of  fact,  the  only  point  of  law  involved  being  a«  to  whethor  the 
plaintiff  ought  net  to  have  been  non-eulted. 

BeMf  that  there  should  be  a  now  trial,  as  the  case  was  one  for  a  jury  only,  and  not  for 
the  Court  to  decide. 

McCuLLY,  J.,  now,   (February  4th,  1873,   delivered   the 
judgment  of  the  Court  as  follows  >— 

This  was  an  action  tried  before  his  lordship  Mr.  Justice 
Ritchie,  May  sittings,  1872.  It  was  an  action  brought  by 
plaintiff  to  recover  from  defendants  the  value  of  a  trunk  and 
contents  valued  at  $400  alleged  by  plaintiff  to  have  been  put 
on  board  defendants'  steamboat  at  Portland,  Mains,  U.  S.,  to 
be  conveyed  as  part  of  her  travelling  luggage,  she  being  a 
passenger  at  the  same  titae  on  board,  on  a  trip  from  Portland 
to  Halifax  There  was  not  much  if  any  conflict  or  discrep- 
ancy in  the  testimony  between  the  witnesses  examined  on  the 
part  of  plaintiff"  and  defendants  respectively.  At  the  close  of 
plain tiff^s  case  defendants'  counsel  at  the  trial  moved  for  a 
nonsuit.  The  learned  Judge  reports  that  he  "thought  the 
evidence  insufficient  to  render  defendants  liable  for  the  losa 
of  the  trunk,  but  consents  to  hear  the  evidence  of  defendants, 
and  take  a  verdict  subject  to  the  opinion  of  the  Cpurt.  Thfr 
defendants'  evidence  consisted  of  depositions  and  examinations 
de  bene  esse,  reduced  to  writing,  whereupon  a  verdict  for 
plaintiff  was  rendered  by  consent  for  $400,  subject  to  the 
opinion  of  the  Court,  to  be  entered  for  defendant  if  the  Court 
should  be  of  opinion  that  the  plaintiff^  is  not  entitled  under 
the  evidence  to  recover." 

McDonald,  Q.  C,  for  plaintiff^,  and  Blanchard,  Q.  C,  and 
N.  Ritchie,  for  defendants. 

In  Brookbank  v.  Anderson,  7  Sc.  N.  R.,  813,  (see  Fisher, 
6947,)  it  is  laid  down  that  the  Court  will  not  in  general  take* 
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upon  themselves  the  office  of  a  jury  in  deciding  a  special  case 
submitted  to  them  by  agreement  of  the  parties,  when  the 
principal  quastions  are  questions  of  fact,  to  be  decided  upon 
the  conflicting  testimony  of  witnesses  whose  credit  is  made  a 
matter  of  question.  And  in  Whitmoi'e  v.  Claridge,  8  Jur.  N.  S., 
1059,  10  W.  R.,  1057,  Q.  B.,  (Fish.  D.,  6947,)  where  a.  nidpHus 
power  is  resewed  to  the  Court  to  draw  inferences  of  fact,  they 
may  nevertheless  decline  to  pronounce  upon  a  question  of 
fraud.  Evgstrow  v.  BHghtman,  5  C.  B.,  419.  The  Court 
refused  to  allow  a  special  case  stated  under  3  Wm,  iV.y  chap,  42. 
sec.  25,  to  be  argued,  where  the  Court  w^as  to  draw  inferences 
from  the  facts  stated  as  a  jury  might,  and  liberty  was  reserved 
to  either  party  to  turn  it  into  a  special  verdict.  See  also  upon 
the  same  point  on  a  special  case  stated  under  the  above 
statute,  Aldridge  v.  Great  Western  Raihuay  Co.,  4i  Sc,  N.  R., 
156, 1  D.  N.  S.,  247,  3  M.  &  G.,  515.  Held  in  this  case,  that 
there  was  evidence  for  the  decision  of  a  jury  with  regard  to 
the  negligence  of  the  Company,  and  that  upon  the  fcwjta  stated 
the  Company  was  not  entitled  to  a  nonsuit,  and  that  the  case, 
therefore,  was  improperly  stated  for  the  opinion  of  the  Court 
under  the  statute. 

Our  Proviucial  statute,  chap.  134,  Practice  Act,  sees..  51,. 
52  and  53,  provides  for  trials  of  causes  after  writs  issued  by 
leave  of  a  Judge  in  this  Court  without  pleadings,  and  also 
that  questions  of  law,  after  writs  issued,  may  be  stated  for 
the  opinion  of  the  Court  without  pleading.  This  seems  to  be 
a  consolidation  of  the  statute  of  Wm.  IV.,  though  not  exactly 
a  transcript.  By  sec.  251,  chap.  134,  Practice  Act,  a  case 
entered  into  by  real  parties,  plaintiff  and  defendants,  and 
signed  by  counsel,  may  be  filed  entered  and  argued  without  a 
writ,  and  judgment  and  execution  follow.  The  15  &  16  Vic., 
chap.  7G,  seems  to  have  been  the  basis  of  our  enactment  on 
this  point,  but  they  materially  differ  in  several  respects. 

The  course  adopted  by  the  learned  Judge  at  the  trial  by 
the  consent  of  parties,  may  not  be  without  precedent  both 
here  and  in  England,  and  warranted  by  the  practice  ot  the 
Courts,  but  there  has  been  a  pretty  strong  disposition  mani- 
fested by  the  Supreme  Court  of  this  Province  at  various  times, 
to  prefer  that  juries  empanhelled  and  sworn  should  be  required 
to  discharge  the  functions  imposed  upon  them  of  passing  upon 
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all  questions  of  disputed  fact  and  drawing  proper  inferences 
therefrom. 

In  the  present  case,  the  only  question  of  law  involved  that 
I  have  been  able  to  discover  is,  whether  the  plaintiff  ou^ht 
or  ought  not  to  have  been  nonsuited, — whether  there  was  or 
was  not  any  evidence  for  the  consideration  of  a  jur5\  Accord- 
ing to  her  own  testimony  she  had  come  fro\n  Bangor  to 
Portland,  and  took  a  cab  to  the  defendants'  steamer,  the 
Carlotta,  having  one  large  trunk,  two  other  persons  being 
in  the  cab  with  her  whom  she  did  not  know,  her  trunk  being 
marked  with  her  name  and  address  to  Halifax,  N.  S.  The 
cab,  she  says,  drove  close  to  the  steamer.  She  did  not  see 
whether  they  (the  other  passengers)  had  trunks  in  the  cab. 
There  was  other  baggage  about  the  steamer.  She  says,  "  I 
asked  the  cabman  if  he  would  take  my  trunk  on  board.  He 
said  '  no,  they  would  take  it  on  board  themselves,* "  (meaning 
the  people  of  the  ship).  Her  name  was  in  three  places  on  the 
trunk  on  cards.  Then  she  says,  "  I  saw  the  cabman  place  ray 
trunk  with  the  other  baororajnre  on  the  wharf.  It  was  then  I 
asked  him  to  take  it  on  board  ;  the  people  on  board  the  boat 
were  then  taking  baggage  on  board.  It  was  raining.  I  went 
immediately  on  board  after  seeing  my  baggage  with  the  other 
baggage.  T  went  down  to  the  cabin  and  found  the  stewardess. 
....  I  asked  if  she  would  pay  my  passage  and  get  my  check. 
She  brought  my  passage  ticket  and  a  check  for  my  trunk.  I 
gave  no  directions  about  my  trunk.  Did  not  see  the  trunk 
after  I  saw  it  on  the  wharf."  In  her  cross-examination  she 
says,  "  The  wharf  and  dock  at  Portland  were  large,  open,  and 
uncovered.  I  found  a  similar  trunk  with  a  check  corres- 
ponding with  my  check.  It  was  not  mine;  I  would  not 
receive  it."  (This  was  at  Halifax  of  course.)  "  I  noticed  a 
man  who  took  charge  of  the  baggage,  and  I  saw  him  putting 
on  checks  on  the  wharf.  He  was  the  baggage-master.  The 
other  passengers  in  the  cab  did  not  come  in  the  Carlotta  (the 
steamer).  They  went  in  some  other  direction.  I  entirely 
trusted  to  the  stewardess  to  see  my  trunk  checked." 

This  was  really  the  plaintiff's  case.  And  although  the 
witnesses  for  defendants  not  any  of  them  perhaps  contradict 
the  plaintiff,  they  supply  much  of  what  she  seems  to  have 
omitted,  giving  quite  another  gloss  to  the  transaction.     For 
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instance;  the  stewardess  swears  that  when  plaintiff  came 
into  the  cabin,  after  asking  her  if  she  was  stewardess,  and 
some  conversation  about  a  previous  trip  she  made,  Martha 
Stevens  says :  "  I  remember  plaintiff  coming  into  the  cabin, 
&c. ;  she  said,  the  coachman  will  hand  you  the  check  for  my 
trunk.  The  coachman  handed  the  check  to  me,  and  I  gave 
the  check  to  plaintiff.  I  was  not  on  the  wharf,  did  not  see 
the  trunk."  Again,  "  I  asked  her  in  the  cabin  whether  she 
knew  the  coachman,  and  she  replied  '  it  was  all  right/  "  She 
proceeds :  **  All  I  know  about  the  matter  is,  that  I  took  the 
check  from  the  coachman  and  handed  it  to  the  lady.  He 
told  me  it  was  the  check  of  the  plaintiff's  trunk,  and  I  handed 
it  to  her."  In  her  cross-examination  it  appears  that  the 
coachman  was  in  the  cabin,  but  says :  "  Plaintifi  came  down 
before  the  coachman.  She  was  in  her  state-room  when  the 
coachman  came  down,  &c.  I  was  not  in  the  habit  of  taking 
checks  from  coachmen  ;  the  usual  course  was  for  the  baggage- 
master  to  hand  me  the  checks^  which  I  delivered  to  the  ladies. 
The  coachman  could  not  get  this  check  from  any  one  but  the 
t>aggage-master."  And  if  this  witnass  is  to  be  believed,  she 
had  previously  sworn,  "  the  plaintiff  told  her  to  get  the  check 
from  the  coachman."  Farrell,  the  baggage- master's  testimony 
is  to  the  effect  that  he  heard  plaintiff  tell  the  coachman  to 
get  her  trunk  checked,  and  that  he  checked  the  trunk  brought 
by  him  as  hers,  and  when  so  checked  handed  the  counterpart 
of  the  check  to  the  coachman  as  she  directed,  to  be  taken  to 
her  on  board. 

After  a  careful  examination  and  consideration  of  the  case 
and  the  evidence,  I  am  by  no  means  sure  that  the  learned 
Judge  was  not  quite  right  in  directing  a  nonsuit.  Still  there 
are  inferences  that  a  jury  might  possibly  draw  favorable  to 
plaintiffs  interests,  if  they  could  arrive  at  the  conclusion 
that  the  trunk  she  saw  takefn  off  the  hack  or  coach  was 
hers,  and  that  she  saw  it  actually  deposited  among  the  other 
baggage,  and  yet  how  that  could  be,  in  the  teeth  of  the  testi- 
mony of  defendants'  witnesses,  I  am  utterly  at  a  loss  to 
conjecture.  • 

I  do  not  think  it  desirable  that  the  Court  should  have  the 
functions  of  a  jury  super-added  to  their  own,  unless  in  some 
very  special  and  exceptional  class  of  cases.     Even  in  what  is 
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called  the  summary  jurisdiction  of  the  Court  over  small  sums 
and  petty  trespasses,  not  infrequently  the  presiding  Judge 
sends  them  to  a  jury,  and  in  this  case,  after  bestowing  the 
best  consideration  upon  it  in  my  power,  I  think  it  better  to 
remit  it  back,  that  a  jury  may  pass  upon  the  facts  as  they 
may  be  presented  upon  a  new  trial.  If  plaintifi  can  satisfy 
an  impartial  jury  that  her  trunk  ever  came  into  the  possession 
of  the  defendants,  their  porter  or  baggage-master, — the  same 
officer  here, — they  are  clearly  liable,  and  the  onvs  probandi 
as  in  other  cases  is  upon  her.  The  costs  of  the  argument  to 
abide  the  result  of  the  suit. 


INGLEFIELD  v.  MERKEL  kt  al. 

FLAiimFr  and  the  t^vo  defendmnts,  H.  and  H.,  were  attending  aervioe  in  a  ^^urch  of  which 
plaintiff  and  M.  were  pew-holden  and  BL  the  chardiwarden.  M.,  conceiving  that  plaintiff  had 
given  him  cauae  of  offeoce  and  was  inteifering  witti  his  family,  came  to  the  door  of  plajntilff 
pew  and,  raising  his  cleaofaed  hand  as  though  to  strike  plaintiff,  ordered  him  out  of  the  church, 
at  the  same  time  appljing  to  him  opprobrious  epithets.  Plaintiff  refused  to  go  out  until  the 
Bervioe  was  •ver,  vfhewupon  defendant  H.  appruaitied  *od  also  ordered  plaintiff  to  go  out, 
saying  that  if  he  did  not  he  would  have  him  expelled.  Plaintiff  thereupon  wishing,  as  he 
alleged,  to  avoid  a  distuilMace  in  the  church,  went  out.  Neither  of  the  defendants  had  any 
personal  contact  with  the  plaintiff  or  made  any  other  show  of  force  than  as  already  described. 

Plaintiff  suedSfor  damages  for  an  assault,  and  for  wrongful  interference  with  his  rights  as 
a  pew -holder  in  the  church. 

Tlie  Jury  found  a  r«rdict  agoimt  H.  only  and  acquitted  H.,  and  M.  moved  to  set  the 
verdict  aside. 

Held,  WiLKiKS,  J^  ditgentieiUe,  that  M.  had  been  guilty  both  of  a  **  disturbance  in  the 
church  '*  and  of  an  assault,  und  that  the  verdict  should  stand. 

McCuLLY,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows: — 

This  case  was  tried  before  his  lordship  Mr.  Justice  Wilkins 
at  the  April  sittings  in  1872,  when  a  verdict  passed  in  favour  of 
the  plaintiff  for  S2o  against  Merkel,  and  acquitted  Harrington^ 
the  co-defendant.  The  first  count  of  plaintiff's  writ  charged 
defendants  with  an  assault  and  battery  and  false  imprison- 
ment. The  second  count  was  for  an  assault  and  battery  and 
expelling  him  from  St  Oeorge^a  Church  in  the  City  of 
Halifax,  The  third  count  alleged  possession  in  plaintiff  of  a 
pew  in  the  parish  church  of  St  George,  &c.,  and  defendants 
disturbed  him  in  the  enjoyment  of  his  rights  by  wrongfully 
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entering  during  divine  service  and  expelling  him,  fee,  and 
hindered  and  prevented  him  from  using  bis  pew  in  as  ample  a 
manner  as  he  had  a  right  to  do,  and  for  these  offences  plaintiff 
claimed  damages.  The  defendants  severed  in  their  pleadings y 
Merhel  pleaded  a  single  plea  of  denial  of  the  charges.  Har- 
rington  pleaded  several  pleas :  Ist,  Not  guilty  of  the  whole 
declaration;  2ndy  Denial  of  the  assaolt  and  imprisonment 
charged ;  Srd,  Denial  as  in  the  third  ;  4th  plea  is  to  the  third 
count,  and  a  denial  of  the  disturbance,  &c. ;  5th  plea  is  that 
he  was  a  churchwarden,  &c.,  and  defendant  behaved  in  a 
disorderly,  indecent  and  unbecoming  manner  during  divine 
service;  and  then  justified  by  saying  that  he  requested 
plaintiff  to  leave  the  church,  which  he  did,  guae  sunt  eadem, 
&c. 

The  foregoing  are  the  issues  and  the  finding  upon  which  a 
rule  nidi  was  granted  by  the  learned  Judge  who  tried  the 
cause,  calling  upon  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  set  aside  as  against  law  and  evidence. 
Mr.  Blanchard,  Q. C,  was  now  heard  in  support  of  the  rnlc ; 
Mr.  Goombes  and  Mr.  Henry,  Q.  C,  showed  cause. 

The  plain tifTs  case  was  sustained  by  his  own  testimony, 
thatof  J\r.  W.DeWdf  and  E.  CuUip;  defendants  called  no 
witnesses.  The  evidence  shortly  set  forth  was  that  on  a 
certain  Sunday  during  divine  service,  defendant  Merkd  rose 
up  from  his  seat  (which  was  nearly  in  a»  line  drawn  from 
plaintiffs  pew  and  the  pulpit)  on  the  opposite  side  of  an  aisle 
and  some  nine  feet  distant,  and  crossed  the  aisle  and  came 
towards  plaintiff  and  raised  his  clenched  hand,  as  if 
to  strike  plaintiff,  being  then  but  two  feet  distant.  So 
the  plaintiff  testified.  That  he  then  said,  addressing  plaintiff, 
"  you  old  rascal  you  are  interfering  with  my  family,"  &c.  "  I 
(plaintiff)  said'  I  didn't  interfere  with  you  or  your  family. 
He  said  you  shall  go  out  of  that.  I  replied  I  will  go  out 
when  the  service  shall  be  over.  He  said  you  shall  go  out. 
Defendant  Harrington  and  his  son  came  out  to  defendant 
and  said  you  must  go  out.  They  were  then  about  three  feet 
from  me.  Harrington  said,  if  you  don't  go  out  ni  get  the 
churchwarden  to  interfere  and  put  you  out  I  then  went  out 
quietly,  because  I  did  not  want  to  make  a  disturbance  in  the 
diurch.    I  thought  they  might  have  seized  me  and  I  should 
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have  had  to  knock  them  down.  The  cross-examination  and 
the  testimony  of  the  other  witnesses,  did  not  materially  vary 
the  statement  of  plaintiff*  They  seem  confiimatory  of  it, 
with  such  slight  variations  as  usually  occur  where  witnesses 
speak  and  describe  a  scene  from  different  standpoints.  DeWolf 
says :  "  Mei^l  shook  his  hand  in  plaintiff**s  face  near  enough 
to  strike  him,  and  said  you  old  liar  you  must  go  out  now. 
Plaintiff  was  compelled  to  go  out  by  the  two  defendants."  In 
his  cross-examination  he  says  :  "  When  Market  shook  his  fist 
one  fist  wa.s  uplifted,"  &c.  Cutlip  says :  "  I  saw  him  (Merkel) 
leave  his  pew,  come  across  the  aisle,  &c.  I  saw  him  shake 
his  fist  at  plaintiff  and  heard  him  say,  'you  old  rascal,'"  &q. 
This,  he  remarks  in  his  cross-examination,  "  was  after  the 
service  had  proceeded  five  or  ten  minutes."  This  witness 
proved  that  Hm^i'ington  was  a  churchwarden,  and  adds :  **  I 
did  not  see  any  violence  on  the  part  of  Han^ngton,  The 
general  service  was  not  interrupted,"  he  says,  adding,  "  the 
congregation  was  not  disturbed.  He  had  stated  a  little  before 
that  Harrington  the  churchwarden  came  out  of  the  pew 
which  he  left  on  seeing  what  I  have  described  between 
Merkd  and  plaintiff/'  This  description  did  not  materially 
vary  from  plaintiff's. 

Under  such  ciroumstances  there  can,  I  apprehend,  be  no 
room  for  doubt  but  that  an  assault  was  sufficiently  pn?ven  to 
justify  a  verdict  in  favour  of  plaintiff  as  against  the  defendant 
Merkel;  and  although  I  have  not  thought  it  necessaty  to 
transcribe  the  whole  of  the  testimony  by  which  it  was  sought 
^0  implicate  Hai^ington,  it  is  equally  clear  to  me  that  there 
was  little,  if  any  evidence,  to  warrant  a  verdict  against  him 
for  a  joint  assault. 

At  the  close  of  the  plaintiffs  case,  defendants'  counsel 
called  upon  plaintiff  to  elect  against  which  of  fhe  defendants 
he  would  proceed  (on  the  ground  of  there  being  no  evidence 
of  a  joint  trespass),  which  plaintiff^s  counsel  declined  to  do, 
although  the  learned  Judge  who  tried  the  cause  at  the  time 
thought  he  should  have  done  so,  as  he  reports  his  opinion,  by 
his  minutes. 

This  objection  was  raised  and  renewed  by  MerkeCa  counsel 
on  the  argument.  He  contended  that  if  Harrington  had 
been  acquitted,  as  he  should  have  been  had  Mtrhd  chosen  to 
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have  called  him  as  a  -witness,  all  objection,  even  as  regarded' 
his  credibility  would  have  been  removed.  He  cited  Addiaon 
on  Torts,  940 ;  Roacoe'a  Dig.,  799  i  2  M.  Jk  Rob.,  509,  and 
4  Exch.,  444. 

The  case  of  2  M.  &  R,  509,  Howard  v.  Neivton,  relied 
upon  and  cited  both  in  Roacoe  and  in  Addiaon,  is  to  this 
efTect,  and  quoted  by  Roacoe  thus :  "  Where  the  plaintiff 
proves  distinct,  and  unconnected  trespaaaea  by  different 
defendants  he  will  be  made  to  elect  on  which  he  will  proceed 
before  defendant  opens  his  case."  But  this  does  not  applj^ 
because  the  whole  transaction  was  one  and  single,  and  in  the 
language  of  the  witness  DeWolf,  *' in  about  five  minutes  all 
happened."  The  trespass,  if  an}',  was  continuous  and  indivis- 
ible, defendant  Harrington  coming  upon  the  other  after  the 
noise  began.  Commenting  upon  this  same  case  Addiaon  says, 
above :  "  When  the  plaintiff's  evidence  discloses  no  joint 
trespass  committed  by  all  the  defendants,  but  only  separate 
trespasses  by  each,  the  plaintiff  may  be  put  to  his  election 
against  which  of  the  several  defendants  he  will  proceed." 
Now  in  this  case,  plaintiflTs  charge  in  the  third  count  is 
against  both  defendants  for  an  assault  and  disturbance  of  his 
pew  rights.  There  is  no  evidence  of  an  actual  assault  by 
Harrington,  and  although  he  said  to  plaintiff,  "  you  must  go 
outj  if  you  don't  1*11  find  some  authority  to  put  you  out,"  the 
witness  adding,  "  plaintiff  was  compelled  to  go  out  by  the  two 
defendants,"  (see  line  135  of  the  minutes,  BeWolfa  evidence,) 
the  jury,  nevertheless,  have  acquitted  Hain^ington  of  all  com- 
plicity as  regards  both  branches  of  the  case,  viz.,  the  assault 
and  the  disturbance,  yet  I  am  by  no  means  prepared  to  say 
that  there  was  no  evidence  whatever  for  the  consideration  of 
the  jury, — the  whole  as  already  remarked  being  but  one 
transaction, — and  if  there  was  any,  the  slightest,  to  implicate 
'Harrington  in  the  charge  of  the  assault  and  disturbance,  it 
was  clearly  the  province  of  the  jury  to  pass  upon  it; — he 
sided  with  Merkel,  so  far  as  to  order  him  out  of  the  pew  and 
out  of  church. 

As  to  what  constitutes  a  diaturbance,  see  Finch,  187 ; 
3  Bla^k  Com,,  235  ;  Com,  Dig,  Ac,  on  the  Caae,  plea  3 — 1,  6. 
The  legal  definition  is,  "a  wrong  done  to  an  incorporeal 
hereditament  by  hindering  or  disquieting  the  owner  in  the 
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enjoyment  of  it."  And  the  remedy  is  by  action  on  the  case, 
or  in  some  instances  in  equity  by  injunction.  Bouvicr's  Law 
Die,  "  Disturbance."  Can  it  be  contended  that  there  was  no 
evidence  whatever  to  implicate  both  defendants  in  the  offence 
of  "  a  disturbance  "  of  the  plaintiff  in  his  rightful  occupation 
of  a  pew  in  the  parish  church  of  St  George  ?  It  is  no  matter 
by  what  tenure  he  held  this  pew.  Seats  and  pews  in  churches 
(in  England)  says  Roscoe,  p.  709,  built  after  1818,  are  let  and 
assigned  under  various  statutes,  so  that  the  ancient  doctrine 
of  "  prescription  or  faculty,"  and  the  right  being  "  an  easement 
to  a  messuage  or  dwelling-house  annexed,"  &c.,  has  no  appli- 
cation here.  In  this  case  plaintiff's  right  to  occupy  the  pew 
in  question  is  not  in  controversy,  and  according  to  his  own 
testimony  and  that  of  his  witnesses,  nothing  (it  seems  to  me) 
appears  authorizing  a  churchwarden  or  any  one  else,  even 
temporarily  to  disturb  him  or  to  deprive  him  of  the  use  of  it 
for  any,  the  shortest  period  of  time.  •  Assuming  the  testimony 
of  the  witnesses  to  be  true,  and  that  there  was  no  provocation 
other  than  what  is  reported  in  the  minutes  of  the  learned 
Judge,  and  I  must  so  assume,  it  seems  to  me  that  the  church- 
warden had  occasion  for  ordering  Merkel  out  of  church,  and 
had  the  jury  upon  the  evidence  found  both  defendants  guilty 
on  the  third  count  only,  I  do  not  very  well  see  how  such  a 
verdict  could  have  been  disturbed. 

On  the  part  of  plaintiff,  it  was  contended  that  one  defend- 
ant in  a  case  like  the  present  could  not  move  to  set  aside  a 
verdict  such  as  this,  and  several  authorities  were  cited  for 
this  position.  Tidd'a  Pr.,  910  ;  13  Mee.  &  Tf.,  811 ;  13  C,  J5., 
848  ;  4  C.  5.,  N.  S.,  267,  and  4  Bing.,  N.  S.,  215.  In  the  view 
I  take  of  this  case,  it  is  not  necessary  to  arrive  at  any  decision 
upon  that  point, — but  if  it  were,  there  is,  I  apprehend,  little 
room  for  doubt  that  it  was  perfectly  competent  for  Merkel  to 
sue  out  such  a  rule,  and  to  urge  this  application  without 
reference  to  his  co-defendant  See  Price  v.  Harris,  10 
Bing.,  332. 

In  closing  his  argument,  Mr,  Blanchard  drew  attention  to 
the  verdict  as  rendered,  which  was  as  well  for  the  disturbance 
as  for  the  assault.  And  he  contended,  and  attempted  to  make 
it  appear,  that  there  was  no  evidence  for  such  a  finding 
against  Merkel.    But  so  far  as  the  "  disturbance  "  extended, 
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if  there  were  any,  it  was  the  act  of  Harrington  the  church- 
warden and  not  that  of  MerkeL  But  surely  if  Merkd  with  a 
clenched  fist,  within  striking  distance,  and  in  a  threatening 
attitude,  ordered  plaintiff  out  of  his  pew  during  divine  service, 
and  in  such  a  way,  in  an  audible  voice,  as  that  the  congrega- 
tion or  a  portion  of  it  heard  him,  and  the  churchwarden  came 
forward,  as  he  contended,  to  allay  the  strife, — ordering  plaintiff 
out  of  his  pew  and  out  of  the  church, — this  was  a  "  disturb- 
ance "  in  the  language  and  eye  of  the  law,  as  well  as  an  assault 
on  MerkeVs  part,  though  he  did  not  lay  his  hands  upon  the 
plaintiff,  nor  forcibly  expel  him  from  the  church,  plaintiff* 
retiring  of  his  own  accord  for  the  reasons  he  aasigns. 

I  think  the  verdict  should  stand,  and  that  MerkeTs  rule 
nisi  must  be  discharged. 

WiLKiNS,  J.,  dissenti-ente — After  a  careful  consideration  of 
the  authorities  my  mind  has  reached  a  conclusion  that  in 
this  case  Merkel  did  not  commit  an  assault.  In  order  to 
consider  the  question  I  shall  state  the  facts,  promising 
that  they  exclude  the  idea  of  concerted  action  towards 
the  plaintiff  of  the  two  defendants,  the  movements  and 
conduct  of  them  relatively  to  each  other  and  to  the 
plaintiff  having  been  distinct,  independent  and  consecutive. 
Hamngton  was  a  warden  charged  with  keeping  order 
in  the  church ;  Merkel  was  an  attending  member  of  the 
congregation.  Merkel  left  his  pew  from  real  or,  fancied 
offence  on  the  part  of  the  plaintiff;  HarHngton  left  his  pew 
to  prevent  threatened  disorder.  Gutlip,  a  witness  who 
details  the  occurrences  in  their  order,  proved  that  after 
Merkel  shook  his  fist  against  the  plaintiff,  when  near  enough 
to  strike  him,  using  offensive  words  but  not  threatening 
violence,  he,  without  having  touched  the  person  of  the  plain- 
tiff, withdrew  himself  frorii  the  plaintiff's  pew,  and,  without 
the  slightest  act  of  violence,  returned  to  his  own  pew.  Cutlip 
further  shows  that  the  plaintiff  did  not  leave  his  pew  until 
after  both  the  defendants  had  resumed  their  seats.  His 
words  are :  "  Plaintiff  didn't  move  on  hearing  from  Hm*- 
Hngtan "  (who  came  to  the  plaintiff's  pew  after  Merkel  had 
reached  it) "  you  had  better  go  out."  Again, "  when  Harrington 
got  to  plaintiff^s  pew  Merkel  was  on  his  return  to  his  seat." 
13* 
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Again,  "  Harrington  had  returned  to  the  warden's  pew  before 
the  plaintiff  went  out''  Thus  a  supposition  of  plaintiff  having 
quitted  his  pew  to  avert  or  avoid  battery  threatened  by 
Merhd  is  excluded  from  the  case.  In  view,  then,  of  any 
definition  of  an  assault  which  I  have  found  in  text  writer  or 
case,  an  assault  cannot  be  predicated  of  MerkeVs  acts  as  con- 
nected with  his  words.  As  to  the  influence  that  moved 
plaintiff  to  quit  his  pew  that  is  settled  by  himself.  After 
stating  that  Harrington  had  said  to  him  "  if  you  don't  go  out 
I'll  get  the  churchwarden  "  (meaning  no  doubt  a  colleague)  "to 
interfere  and  put  you  out.  I  then  "  (that  is  when  told  that  he 
would  be  put  out  by  the  church  authorities)  "went  out 
quietly.  I  went  out  because  I  didn't  want  to  make  a  disturb- 
ance in  the  church.  I  thought  they  might  have  seized  me, 
and  I  should  have  had  to  knock  them  down."  Now  in  saying 
this  he  could  not  have  possibly  referred  to  Merhd,  for  he  then 
was  in  his  own  pew.  When  plaintiff  quitted  his  pew  both 
the  defendants  had  returned  to  their  pews.  It  is  made 
certain,  therefore,  by  the  plaintiff,  that  he  did  not  quit  his 
pew  from  fear  of  violence  by  Merkel,  or  to  avoid  a  personal 
collision  with  him.  The  question,  then,  resolves  itself  into 
this :  Where  A  by  gesture  appears  to  threaten  violence  to  the 
person  of  B  with  an  uplifted  hand,  unarmed  with  a  weapon, 
usinqr  insulting  language  to  B,  but  language  not  menacing 
force, — afterwards  without  violence  committed,  or  an  unequi- 
vocal manifestation  of  an  intent  to  commit  violence,  with- 
draws to  such  a  distance  from  B  as  renders  the  commission  of 
violence  to  him  impossible,  and  then,  after  this  B  retires  from 
his  position,  has  A  committed  an  assault  on  B  ?  This  must 
be  answered,  as  I  think,  in  the  negative.  Hatvkins  defines 
an  assault  as  an  attempt  or  offer  with  force  and  violence  to 
do  a  corporal  hurt  to  another,  with  or  without  a  weapon, 
though  the  party  striking  misses  his  aim, — so  drawing  a 
sword,  or  any  similar  act,  accompanied  with  such  circum- 
stances as  denote  at  the  time  an  intention,  coupled  with  a 
present  ability,  of  using  actual  violence  against  the  person  of 
another,  will  amount  to  an  assault."  1  Hawk  P.  C,  621, 
In  Pennsylvania^  in  the  case  of  Commonwealth  v.  Eyrie. 
1  Serg.  &  Rawl.  Reps.,  347,  it  was  held  that  if  a  man  raise  his 
hand  against  another,  within  striking  distance,  and  at  the 
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^same  time  say,  "  if  it  were  not  for  your  gray  hairs,  &a,"  it  is 
no  assault.^'  This  shows  that  the  mere  act  of  i-aising  a  hand 
«tgainst  another  within  striking  distance  is  not  necessarily, 
per  8e,  an  assault  The  intention  as  manifested  by  the  sur- 
rounding circumstances  must  be  inquired  into.  In  Waterlow's 
Arch.  Cr.  Pr.  PL,  282,  in  a  note  it  is  said :  **  The  received 
definition  of  an  assault  in  England,  is  that  according  to 
Hawkins,  there  must  be  design  to  do  bodily  hurt,  and  the 
intention  must  co-operate  with  the  act  in  constituting  an 
^assault/' 

In  the  following  case  we  have  this  question  illustrated. 
A  learned  A'merican  Judge,  in  The  State  v.  Davis,  1  Iredell's 
Reps.,  125,  said,  in  accordance  with  English  principles,  "  the 
^assault  must  be  intentional,  for,  if  it  can  be  collected,  not- 
withstanding appearances  to  the  contrary,  that  there  is  not  a 
present  purpose  to  do  an  injury,  there  is  no  assault"  The 
learned  Judge  continued  :  "  It  must  also  amount  to  an  attempt, 
for  a  purpose  to  commit  violence,  however  fully  indicated,  if 
not  accompanied  by  an  effort  to  carry  it  into  immediate 
execution,  falls  short  of  an  actual  assault''  These,  I  appre- 
hend,  are  pregnant  words,  and  to  our  purpose.  There  is  a 
touchstone  by  which  to  trj-  this  question.  With  the  exception 
of  the  mere  fact  of  Merkel,  under  excitement,  when  near 
enough  to  strike  plaintiff,  shaking  his  fist  against  the  plaintiff's 
person,  or  appearing  to  do  so,  perhaps  from  mere  excitement, 
where  is  there  evidence  of  an  intention,  and  then  present 
purpose  to  strike  the  plaintiff?  There  is,  in  view  of  all  the 
circumstances,  absolutely  none !  MerkeVs  words  furnish  no 
such  evidence.  They  were,  "  you  old  rascal  you  are  inter- 
fering with  my  family ;  you  shall  go  put  of  that.  According 
to  plaintiff^s  son-in-law  who  .sat  by  his  side,  "  you  old  liar,  you 
must  go  out  now."  That  same  witness  added,  all  I  heard 
from  Merkel  was,  "  you  old  rascal  go  out  of  church ;  and 
again, ''  after  this  Merkel  called  plaintiff  a  liar."  The  unmis- 
takeable  object  of  MerkeVs  act  and  words  was  to  get  the 
plaintiff  out  of  church.  To  effect  that  purpose  by  means  of 
violence  is  a  purpose  not  necessarily  indicated  or  intimated 
by  MerkeVs  language  or  conduct.  The  plaintiff  was  com- 
paratively young,  and  in  his  own  estimate  of  his  physical 
powers  strong  enough  to  have  knocked  down  his  opponents, 
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an  act  as  he  tells  us  contemplated  by  him, — Mevlcel,  on  the 
contrary,  is  represented  to  us  as  a  feeble  man.  MerJcel  mani- 
festly had  no  present  intention  to  strike  the  plaintiff— he 
made  no  efiort  to  strike  him — no  battery  of  plaintiff  was 
begun  by  him.  These  are  all  essentials  in  the  legal  notion  of 
an  assault.  The  entire  absence  of  them  all  is  manifest  from 
the  simple  consideration  (the  inferences  from  which  arc 
irresistible)  that  at  the  time  of  the  occurrence  nothing  was 
interposed  or  existed  to  prevent  his  carrying  into  act  such 
an  intention  if  he  had  entertained  it.  He  went  back  to  his 
pew  without  consummating  it.  This  argument  would  have 
no  force,  of  course,  if  the  defendant  pointed  a  loaded  gun  at 
plaintiff  and  retired  without  discharging  it ;  and  for  this 
obvious  reason,  that  the  very  act  in  that  case  would  have 
carried  with  it  the  evidence  of  a  then  present  intention  to 
assault.  The  intention  would  necessarily  have  been  inferred 
from  the  act.  Here,  if  the  act  (accompanied  with  the  words) 
did  not  indicate  the  existence  of  an  intention  to  do  violence, 
it  was  at  least  equivocal. 

The  books  present  a  class  which  would  have  been  appli- 
cable and  important  if  plaintiff  had  left  his  pew  to  avoid  or 
avert  violence  from  Merkel.  In  Arch.  Cr,  L,  &  P.,  282,  in 
notes,  I  find  this  passage :  "  Where  an  unequivocal  purpose  of 
violence  is  manifested  by  any  act  which  if  not  stopped  or 
diverted  will  be  followed  by  a  personal  injury,  the  execution 
of  the  purpose  is  thus  begun, — the  battery  is  attempted. 
Thus  riding  after  a  person  so  as  to  compel  him  to  run  into  a 
garden  for  shelter  to  avoid  being  beaten,  has  been  adjudged 
to  be  an  assault.  So  in  a  late  case  before  a  very  eminent 
English  Judge  it  was  held  that  where  the  defendant  was 
advancing  in  a  threatening  attitude  with  intent  to  strike  the 
plaintiff,  so  that  his  blow  would  in  a  second  or  two  have 
reached  the  plaintiff  if  it  had  not  been  stopped,  although  when 
stopped  he  was  not  near  enough  to  strike,  an  assault  was 
committed.     Stephens  v.  Myers,  4  C.  &  P.,  340. 

In  Oreenleafs  Ev.,  vol.  2,  sec.  82,  an  assault  is  well  defined 
to  be  an  inchoate  violence  to  the  person  of  another  with  the 
present  means  of  carrying  the  same  into  effect."  The  learned 
author  adds :  "  Where  threats  alone  do  not  constitute  the 
offence,  there  must  be  proof  of  violence  actually  offered."    He^ 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  197 

adds  at  sec.  83 :  "  The  intention  to  do  harm  is  of  the  essence 
of  the  offence  of  an  assault,  and  this  intent  is  to  be  collected 
by  the  jury  from  the  circumstances  of  the  case."  Again  at 
sec.  94 :  "  In  the  case  of  a  mere  assault  the  qiio  animo  is 
material,  as  without  an  unlawful  intention  there  is  no  assault." 

In  Alderaon  v.  Waatell,  1  C.  tfe  R.,  359,  Rolfe,  B.,  said : 
*'  With  reference  to  the  younger  defendant,  H,  W.,  the  only 
•evidence  is  that  he  threw  a  stick,  which  stick  struck  the 
plaintiff.  But  this  is  not  sufficient  of  itself  to  constitute  an 
assault,  inasmuch  as  it  does  not  appear  for  what  purpose  the 
«tick  was  so  thrown,  and  it  is  therefore  fair  to  conclude  that 
it  was  in  fact  thrown  for  a  proper  purpose. 

In  Selwyn'a  N.  P.,  126,  it  is  said:  "Whether  the  act 
«hall  amount  to  an  assault  must  in  every  case  be  gathered 
from  the  intention."  He  cites  Griffin  v.  Parsons,  which  is 
thus  noticed,  and  in  Hall  v.  NearnLey,  3  Q.  B.,  320, 
shows  that  a  seizure  of  the  person  is  not  necessarily  an 
assault,  but  that  the  ardrnvs  with  which  the  act  ia,  done  is 
material. 

An  effort  at  violence  by  means  of  a  loaded  firearm  is  in 
one  sense  peculiar.  Pointing  a  loaded  gun  at  anothei*  is  per 
$e  an  unequivocal  attempt  to  commit  violence,— an  assault, — 
the  intention  would  be  inferrible  from  the  act,  as  to  whether 
pointing  at  another  a  firearm  proved  to  be  unloaded  and 
incapable  of  being  discharged  is  an  assault  in  law  seems  even 
now  doubtful  A.  D.  1840,  in  Regina  v.  St.  George,  Mr.  B. 
Parker  ruled  in  these  words :  ''  It  seems  to  me  that  it  is  an 
assault  to  point  a  weapon  at  a  person,  though  not  loaded,  but 
so  near  that  if  loaded  it  might  do  injury.  I  think  the  ofience 
of  pointing  a  loaded  gun  at  another  does  involve  an  assault 
unless  it  is  done  secretly,  and  I  think  that  the  presenting  a 
firearm  which  has  the  appearance  of  being  loaded,  so  near 
that  it  might  produce  injury  if  it  was  loaded  and  went  off  is 
an  assault."  A.  D.  1844,  in  Regina  v.  James,  it  was  ruled 
by  Tindall,  C.  J.,  that  it  was  not  an  assault  to  point  a 
loaded  pistol  at  any  one  if  proved  not  to  be  so  loaded  as  to 
be  able  to  be  discharged. 

In  Hays  v.  The  People,  1  Hall's  Reps.,  351,  the  prisoner 
had  decoyed  a  female  under  ten  years  of  age  into  a  building 
for  the  purpose  of  ravishing  her,  and  was  there  detected  while 
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standing  Tfithin  a  few  feet  of  her  in  a  state  of  indecent 
exposure.  Held  that  while  there  was  no  evidence  of  his 
having  actually  touched  her,  he  was  properly  convict-ed  of  an 
assault.  Here  detection  alone  obviously  prevented  the  pri- 
soner from  consummating  an  intended  purpose  of  assault  In 
Morton  v.  Shoppee,  3  C.  &  P.,  373,  in  assault,  pTea  general 
issue.  The  plaintiff  was  walking  along  a  foot-path  by  the 
road-side  at  HUlingtoTi.,  and  the  defendant  who  was  on  horse- 
back, rode  after  him  at  a  quick  pace.  The  plaintiff  ran 
away  and  got  into  his  garden,  when  the  defendant  rode  up 
to  the  garden  gate  (the  plaintiff  then  being  in  the  garden 
about  three  yards  from  him),  and  .shaking  his  whip  said, 
•'Come  out  and  I'll  lick  you  before  your  own  servants."^ 
Denman  objected  that  this  did  not  amount  to  an  assault. 
Lord  Tenterden,  C.  J.,  said  the  defendant  rode  after  the 
plaintiff  so  as  to  compel  him  to  run  into  his  garden  for 
shelter  to  avoid  being  beaten,  that  is  in  law  an  assault.  In 
all  the  cases  of  this  class  there  was  what  is  wanting  here, — 
a  then  present  purpose, — an  effort  made  to  commit  an  assault, 
— a  battery  begun. 

On  the  point  of  the  assault  which  I  have  been  considering^^ 
the  question,  from  the  nature  of  it,  is  speculative.  Minds 
of  equal  intelligence  may  differ  about  it.  But  on  the  point 
of  disturbance  of  the  pew,  which  I  shall  presently  consider,  I 
am  unable  to  conceive  how  there  can  be  a  difference  of  opinion. 
To  my  mind  it  is  as  demonstrable  and  certain  as  a  solved 
problem  in  Euclid^  that  disturbance  of  the  pew  is  a  matter 
that  must  be  eliminated  from  the  case.  I  shall  show  this  by 
and  by.  If,  indeed,  this  defendant  committed  any  offence  at 
all  in  facie  eccleaice,  the  offence  was  precisely  that  which, 
among  those  who  are  so  blessed  as  to  live  in  subjection  to  the 
canons  of  the  Church,  would  be  brawling.  But  the  people  of 
this  Province  are  in  that  infelicitous  condition  in  regard  to 
ecclesiastical  authority  in  which  Mr.  Brougham,  in  one  of  his 
great  speeches  at  the  bar  described  the  inhabitants  of  Scotland 
to  be  when  he  exclaimed :  "  Poor  benighted  heathen !  from 
Dan  to  Beeraheha, — from  Mariden-Keitk  to  John  o'Groafs, — 
they  haven't  got  a  bishop,  or  even  a  rural  dean  !"  We  have 
got  them,  indeed,  without  the  power  of  fulminating  the  dread 
artillery  of  the  canon  law.    We  have  no  reason  to  tremble^ 
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under  the  terrible  words  of  the  canon  88  (see  1  But^n,,  390) : 
"  If  any  person  shall  by  words  only  quarrel,  chide  or  brawl  in 
any  church  or  churchyard,  it  shall  be  lawful  unto  the  ordinary 
of  the  place  where  the  same  shall  be  done,  and  proved  by  two 
lawful  witnesses,  to  suspend  every  person  so  offending,  if  he 
be  a  layman  from  the  entrance  of  the  church,  and  if  he  be  a 
elerk  from  the  ministrations  of  his  office,  for  so  long  a  time  as 
the  said  ordinary  shall  think  meet  according  to  the  fault." 
It  was  well  for  poor  Mr.  Merkel  that  he  was  not  subject  to« 
section  2  of  the  same  section,  for,  had  he  struck,  he  would 
have  been  by  virtue  thereof  excommunicated  and  excluded 
from  the  fellowship  and  company  of  the  congregation.'' 
Harrivgton^s  position  would  have  been  more  favorable,  for  I 
gather  from  Bum  that  in  relation  to  the  words  of  the  canon  "lay 
any  violent  hands,"  it  has  been  holden  that  "  churchwardens 
who  whip  boys  for  playing  in  the  church,  or  pull  off  the  hats  of 
those  who  obstinately  refuse  to  take  them  off  themselves,  or 
gently  lay  their  hands  on  those  who  disturb  divine  service, 
and  turn  them  out  of  the  church,  are  not  within  the  meaning 
of  the  canon."  I  hope  J/r.  if.  will  be  duly  grateful  to  me  for 
thus  showing  him  his  powers  and  responsibilities  in  the  church. 
It  is  not  probable,  I  think,  that  Mr.  Merkel,  in  view  of  the 
sanctity  of  the  place  really  contemplated  violence  with  a 
strong  hand.  Terrible  deeds  we  know  from  history  have 
been  done  in  olden  time  in  such  places.  Thomas  a  Beckett 
'  was  assa.ssinated  at  the  very  shrine  of  Saint  Benedict.  Brace's 
dagger  drew  the  life  blood  of  Comyn  at  the  high  altar  of  the 
Black  Minories,  But  such  dark  deeds  are  not  likely  to  be 
done  in  these  enlightened  days  ;  nevertheless  a  very  tragical 
affair  occurred  of  later  years  in  Mei*ry  ETigland,  women  as 
usual  being  at  the  bottom  of  it.  The  wives  of  Lord  Strange 
and  Sir  John  Tressel  contending  for  precedence  in  the  church 
of  St.  Dunstan,  their  husbands  with  their  retinue  drew  their 
swords  within  the  body  of  the  church, — some  were  killed  and 
some  wounded.  For  this  offence  by  process  in  the  court 
christian  the  Lord  Strange  and  his  lady  did  penance  imposed 
by  that  exemplary  prelate,  Archbishop  Chichley.  The  Lord 
Strange  walked  bareheaded,  with  a  wax  taper  lighted  in  his 
band,  and  his  lady  barefooted,  from  the  church  of  St  Paid  to 
that  of  St.  Dunstan ;  where  being  re-hallowed,  the  lady  with 
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her  own  hands  filled  all  the  church  vessels  with  water,  and 
ofiered  to  the  altar  an  amount  of  the  value  of  £10,  and  her 
lord  a  piece  of  silver  of  £5.  The  Court  was  wisely  discrimi- 
nating as  to  the  comparative  guilt,  and  the  measure  of  the 
punishment.  I  am  not  sure  in  view  of  this  that  Archbishop 
Manning  is  not  right  in  desiring  the  return  of  those  happy 
days,  when  women  could  be  thus  punished  by  the  Church  for 
the  mischief  they  cause  to  their  husbands,  and  with  so  little 
punishment  to  their  lords  whom  they  have  tempted  to  evil. 

After  this  I  hope  pardonable  digression  into  which  I  have 
been  betrayed  by  researches  in  voce  "  brawling,"  revenons  a 
nos  TTioutonSy  I  return  to  my  subject,  and  to  a  second  branch 
of  it,  which  is  Extremely  important,  I  mean  that  which  relates 
to  the  alleged  pew  disturbance.  If  I  read  our  rules  of  plead- 
ing aright,  and  I  humbly  think  I  do,  a  plaintiff  in  our  Court 
can  only  recover  secundum  allegata  et  probata.  Tried  by  this 
test,  it  is  simply  out  of  the  question  that  a  verdict  founded  in 
part  on  this  count  for  disturbance  can  be  sustained.  It  is  in 
these  words :  "  For  the  plaintiff  as  against  J.  W,  Merkel  for 
assaulting  the  plaintiff  and  disturbing  him  in  the  peaceable 
possession  of  his  pew,  $25."  In  the  3rd  count, — the  only  one 
necessary  to  be  considered, — the  defendant  Merkel  is  charged 
with  disturbing  the  plaintifi  in  the  peaceable  possession  of  his 
pew,  but  in  no  sense  that  is  in  any  one  particular  borne  out 
by  the  facts.  He  is  therein  charged  precisely  as  in  England, 
according  to  the  established  formula,  a  party  has  often  been 
charged  with  acts  in  relation  to  a  pew  in  a  church,  done  in 
material  disturbance  of  the  occupant  of  the  pew,  and  in 
material  invasion  of  or  interference  with  his  alleged  right  to 
the  possession  of  the  pew, — for  acts  which  are  in  fact  or 
theory  a  forcible  entry  into  the  pew,  or  an  expulsion  of  him 
who  occupied,  or  in  keeping  him  out  of  the  pew.  Of  such  a 
charge  and  such  a  charge  only  has  the  defendant  Merkel  had 
notice  by  the  declaration.  The  count  charges,  not  brawling 
or  moral  disturbance,  which  is  without  the  cognizance  of 
courts  temporal, — of  such  every  occupant  of  pews  adjacent 
would  have  an  equal  right  to  complain  with  the  plaintiff, — 
but  with  disturbance  by  "a  wrongful  entry  into  the  pew 
during  divine  service,"  by  "  expelling  the  plaintiff  from  the 
pew,"  by  "  hindering  and  preventing  him  from  entering  the 
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pew,"  and  by  "  hindering  and  preventing  him  from  using  the 
pew  in  as  ample  a  manner  as  he  had  a  right  to  do."  AH  this 
imports  physical  agency  and  physical  agency  only.  The  last 
part  of  the  count  is  plainly  in  legal  import  a  mere  statement 
of  the  consequences  of  the  preceding  important  acts.  The 
defendant  is  plainly  charged  just  as  he  would  have  been  in 
trespass,  for  illegally  entering  and  holding  the  plaintiff^'s 
dwelling-house.  The  evidence  shows  that  defendant  neither 
entered  the  pew  nor  expelled  plaintiff  from  it,  nor  hindered 
and  prevented  him  from  entering,  nor  hindered  nor  prevented 
him  by  any  physical  tangible  act  of  defendant,  from 
using  the  pew  in  as  ample  a  manner  as  he  had  a  right  to  do. 
Defendant  Merkel  did  not  by  any  act  of  his,  of  .which  he  is 
charged,  or  of  Avhich  the  law  of  the  land  could  take  cogni- 
zance, hinder  the  plaintiff'  from  the  most  ample  use  and 
enjoyment  of  his  pew.  The  only  influence  proceeding  from  him 
in  any  sense  consisted  of  the  words  "  you  must  go  out," 
uttered  when  the  utterer  stood  outside  the  plaintiff's  pew.  It 
has  already  been  noticed  that  the  evidence  shows  that  the 
plaintiff  voluntarily,  and  without  any  force  or  influence  then 
operated  by  defendant  Merkel,  and  when  Meckel  had  resumed 
his  seat  in  his  own  pew,  quitted  the  seat  that  he  had  occupied. 
We  know  that  in  an  English  court  the  plain liflf  would  have 
been  out  of  court  on  his  own  statement.  In  Stocks  v.  Booth , 
1  T.  R.,  428,  possession  for  above  sixty  years  was  not  held  suffi- 
cient to  maintain  an  action  on  the  case  for  disturbance  in  the 
enjoyment  of  a  pew  ;  but  feoffment  raises  a  presumptive  right 
and  a  faculty,  and  plaintiff  should  claim  it  in  his  declaration 
as  appurtenant  to  a  marriage  in  the  parish."  Ashhurst,  J. — 
"  Bare  possession  can  never  give  a  right,  because  it  is  the 
plaintiff's  own  fault  if  he  do  not  give  to  himself  a  complete 
title  to  a  pew,  which  he  can  do  by  applying  to  the  ordinary 
for  a  faculty,  or  to  the  minister  or  churchwardens  to  let  him 
a  seat  in  the  church.  If  bare  passession  were  allowed  to  be  a 
sufficient  title  it  would  be  an  encouragement  to  commit 
disorder  in  the  church,  for  disputes  would  frequently  arise 
respecting  the  possession."  BvMer,  J. — "Trespass  will  not 
lie  for  entering  into  a  pew,  because  the  plaintiff  has  not  the 
exclusive  possession,  the  possession  of  the  church  being  in  the 
parson."      Abbott,    C.  J.,    said,  in   MainwaiHng  v.   Giles, 
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5  B.  &  A.,  361,  which  was  a  case  for  disturbing  plaintifi  in 
the  possession  of  his  pew :  "  No  action  at  the  common  law  can 
be  maintained  for  a  disturbance,  because  the  pew  is  not 
alleged  to  be  attached  to  a  dwelling-house.  The  disturbance 
is  matter  for  ecclesiastical  censure  only."  Now  I  am  not 
going  to  enter  on  an  inquiry  as  to  whether  in  this  case,  which 
is  between  members  of  the  Church  of  England  in  Nova 
Scotia,  and  where  the  theatre  of  alleged  disturbance  was  an 
Episcopal  English  church,  and  where  the  case  is  one  in  rela- 
tion to  which  both  the  contending  parties  might  be  held  by 
virtue  of  an  implied  contract  to  be  bound  by  ecclesiastical 
rules  not  inapplicable  to  the  condition  of  a  church  in  a  colony. 
Circumstances  might  exist  that  would  render  such  an  inquiry 
necessary,  but  they  don't  exist  here.  It  suffices  to  say,  that 
it  is  undeniably  a  fact  that  the  evidence  reported,  viewed  in 
connection  with  the  declaration,  shows  that  the  defendant 
was  not  guilty  of  any  one  act  ii\)puted  to  him  under  the 
allegations  importing  a  disturbance  of  his  possession  of  the 
pew.  Inasmuch,  then,  as  a  verdict  stands  against  him,  finding 
him  indiscriminately  guilty  of  assault  and  disturbance,  with 
damages  for  both,  that  verdict,  in  my  opinion,  must  be  set 
aside. 


HARE    V.   MURPHY. 

Ik  a  case  of  repleTin  the  defendant  withdrew  his  pleas  and  gave  a  oonfes^on,  upon  which 
plidntiff  regularly  entered  up  Judgment.  Some  time  subsequently  W.,  who  was  not  a  party  to 
the  suit,  but  who  claimed  the  goods  replevied  under  an  assignment  from  the  defendant,  and 
was  one  of  the  suroties  upon  the  replevin  bond  to  the  sheriff,  sought  to  have  the  Judgment  set 
aside,  on  the  groxrod  that  the  confession  was  a  fraud  upon  him  and  the  other  creditors  of 
defendant,  and  also  that  he  had  Joined  with  defendant  in  the  pleas  which  had  been  withdravni 
without  his  sanction.  This  latter  allegation  was  dented  both  by  defendant  and  defendant's 
attorney,  whom  W.  swore  he  had  instructed  to  act  for  him. 

Held,  that  W.  not  being  a  party  to  the  record,  had  no  loetu  ttandiy  his  redress,  if  any, 
being  against  defendant's  attorney,  and  also  that  he  had  been  guilty  of  laehe*. 

WiLKiNS,  J.,  now,  (February  4th,  1873,)  delivered  judg- 
ment as  follows: — 

In  replevin  the  plaintiff  obtained  and  entered  up  judgment 
in  this  cause  against  the  defendant  upon  a  confession  given  by 
the  latter.      Mr.  Wallace  asks  the  Court  to  set  aside  thai 
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judgment  and  the  confession  on  which  it  is  founded,  and  that 
he  may  be  allowed  to  defend  the  action,  on  certain  pleas  on 
file  in  the  cause,  (which  pleas  were  after  the  filing  of  them 
withdrawn  by  the  defendant's  attorney,)  so  far  as  the  matters 
therein  stated  concern  Mr.  Wallace,  on  the  ground,  1st,  that 
confession  was  a  fraud  on  Mr.  Wallace,  and  on  him  and  the 
other  sureties  on  the  replevin  bond,  and  also  on  the  grounds, 
stated  in  his  affidavit.  To  that  end  he  obtained  the  rule  nisi 
before  ns,  which  was  granted  by  the  Court,  on  the  3rd  of 
January,  1871. 

We  will  first  consider  Mr.  Wallace's  affidavit,  and  the 
affidavits  read  in  reply  thereto.  He  claims  the  goods  in 
question  under  an  assignment  from  thedefendant  and  oneJam^^ 
Shxibw,  then  partners,  duly  registered  by  him  (Wallace)  when 
no  other  bill  of  sale  was  registered  or  on  file  affecting  the 
property.  He  states  that  the  plaintiff*  claimed  the  property 
on  a  bill  of  sale  not  registered  or  filed,  on  which  plaintiff**s 
action  is  founded.  He  alleges  that  the  defendant  was  not 
then  interested  in  the  goods,  the  claims  of  his  creditors  greatly 
exceeding  the  value  of  the  property;  that,  as  one  of  the 
sureties  to  the  sheriff  he  (Wallace)  signed  the  replevin  bond. 
He  then  proceeds  to  state,  in  substance;  that  he  delivered  the 
writ,  issued  in  the  cause,  to  Mr.  LeNoir,  prepared  the  pleas^ 
and  instructed  Mr.  LeNoir  to  defend  the  suit  for  him ;  that 
Mr.  LeNoir,  after  having  appeared  and  pleaded,  without  the 
sanction  of  Wallace,  withdrew  his  defence,  and  left  it  open  to 
the  defendant  to  give  the  confession  on  which  the  judgment 
was  entered. 

With  regard  to  all  these  allegations  touching  Mr.  LeNoir 
it  will  suffice  to  say  that  one  and  all  of  them  are  denied  by 
him  and  defendant.  Defendant  swears  he  handed  the  writ  to 
LeNoir,  and  without  any  conference  with  Wallace  instructed 
LeNoir  to  defend  the  suit ;  that  the  last-named  gentleman 
withdrew  his  defence  with  the  consent  and  approval  of 
defendant,  and  that  the  confession  that  was  given  was  the 
voluntary  and  deliberate  act  of  the  defendant.  These  allega- 
tions of  the  defendant  are  distinctly  and  positively  confirmed 
by  LeNoir,  who  says  further,  that  he  was  not  retained  by 
Wallace  to  act  in  any  manner  for  him  in  the  cause,  that  he 
drafted  the  pleas  without  reference  to  Wallace ;  that  when 
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he  spoke  fco  Wallace  and  asked  him  if  he  would  pay  costs  of 
defence  incurred  and  assume  responsibility  for  future  costs, 
he  positively  refused  to  do  so.  He  affirms  that  he  never  had 
any  conversation  with  the  plaintiff  on  the  subject  of  the  suit, 
and  that,  finding  defendant  unable  to  indemnify  him  against 
costs,  ha  withdrew  the  defence  and  notified  WaUace  for  the 
reasons  stated  in  the  notification.  He  concludes  his  aflidavit 
by  stating  that  the  object  of  the  defence  first  made  by  him 
was,  if  passible,  to  get  the  plaintiff  to  come  into  the  assign- 
ment, and  by  a  compromise  or  otherwise  to  enable  the  defend- 
ant  to   continue  his  business,  and  that  the  assignment  to 

WalUice  was  drawn  with  that  object.  In  view,  then,  of  the 
denial  by  defendant  and  LeKoir  of  all  Mr.  Walla/ie*8  state- 
ments above  noticed,  the  first  ground  stated  in  the  rule  fails 
and  must  be  dismissed  from  our  consideration.  If,  notwith- 
standing the  contradiction  thus  involved  in  the  affidavit,  Mr. 

Wallace  chooses  to  deal  with  Mr.  LeNoir  as  .his  attorney, 
retained  by  him,  to  protect  and  defend  his  ( Wallaces)  inter- 
ests, understood  by  him  and  Mr.  LeNoir,  as  he  has  asserted, 
to  be  substantially  at  stake  in  the  suit  he  can,  of  course, 
frame  his  proceedings  for  relief  accordingly. 

It  remains  for  us  to  inquire  whether  Mr.  Wallace's  affidavit, 
in  connection  with  the  pleas  to  which  it  refers,  discloses  any 
other  grounds  that  will  warrant  our  making  this  rule  absolute. 
Had  he  been  made  a  party  to  the  suit,  it  appears  that  his  defence 
would  have  been  substantially  that  the  goods  in  question 
were  subject  to  respond  the  claims  of  Mr.  Wallace  and  others, 
being  the  creditors  of  the  defendant,  or  of  him  and  his  late 
partner  Shaw,  by  virtue  of  the  assignment  to  Wallace  above 
noticed,  while  the  bill  of  sale  of  the  goods  to  plaintiff  on 
which  his  action  was  founded  was  tainted  with  usury,  and  in 
that  respect,  and  in  other  respects,  fraudulent  and  void.  That, 
in  this  suit,  (the  judgment  and  confession  being  set  aside)  he 
should  be  placed  by  the  interposition  and  order  of  the  Court 
in  a  position  to  make  that  defence  available  for  himself  is  his 
professed  object,  while  his  allegations  last  referred  to  in  his 
affidavit  amount  ta  an  assertion  of  the  matters  of  defence 
which,  had  he  been  a  party  to  the  suit  as  supposed,  he  would 
have  set  up. 
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The  affidavit  also  contains  certain  allegations  pointing 
especially  to  the  plaintiff,  which  I  proceed  to  notice.  They 
have  not  been  in  any  manner  answered  by  the  plaintiff.  Mr. 
Wallace  alleges  that  when  defendant,  being  a  bankrupt,  gave 
a  confession,  the  plaintiff  signed  an  agreement  (with  whom  it 
is  not  stated)  that  he  would  not  look  to  any  of  the  other 
sureties  on  the  replevin  bond,  but  to  Wallace  alone,  for  the 
S8000,  and  that  then  the  judgment  was  entered  jip ;  that 
plaintiff  was  aware  that  Wallace  was  the  principal  party  in 
the  suit,  and  treated  with  him  as  such  (how  or  when  is  not 
not  stated) ;  that  Wallace  had  several  views  with  him  about 
the  suit,  and  that  plaintiff  attended  a  meeting  of  Mwi^hy*s 
creditors  at  Wallace's  office,  and  as  one  of  the  creditors,  after 
assignment  made  to  Wallace,  and  after  the  action  was  brought; 
that  at  interviews  between  him  and  Wallace,  with  a  view  to 
obtaining  a  compromise  of  plaintiff^s  claim,  plaintiff  treated 
Wallace  as  the  principal  in  the  suit  and  the  only  manager 
thereof;  that  plaintiff  colluded  with  one  Nash,  who,  as 
Wallace  believes,  purchased  plaintiffs  claim,  and  concocted 
the  judgment  in  order  to  defraud  Wallace  and  the  other 
creditoi3  of  the  defendant.  Nothing  thus  stated  impeaches 
legality  or  the  regularity  of  defendant's  confession  ;  and 
defendant  in  his  affidavit  repudiates  all  connection  or  identity 
of  interest,  or  of  defence  with  Wallace,  It  is  impossible 
therefore,  I  think,  to  consider  Wallace  as  in  any  respect  for 
the  purpose  of  what  is  before  us,  standing  in  defendant's 
shoes.  Now,  in  relation  to  this  application  of  Mr.  Wallace 
and  the  fact  before  us,  the  first  observation  which  seems  to 
me  material  to  make,  is,  that  according  to  Mr.  Wallace's 
statements  his  legal  rights  in  regard  to  the  property  in  ques- 
tion were  paramount  to  those  of  Hare.  He  had  the  first 
registered  bill  of  sale.  He  was  aware  of  the  step  taken  to 
replevy  the  goods.  .  Why  did  he  not  then  interpose  and  pro- 
tect his  own  rights  ?  If,  as  he  asserts  and  Mr^  LeNoir  denies, 
he  did  for  that  purpose  employ  the  agency  of  that  gentleman, 
and  he  improperly  abandoned  the  interests  committed  to  him, 
.  to  that  gentleman,  Mr.  Wallace  must  look  for  redress.  Our 
InterpUader  Act  mentioning  "  detinue,"  which  is  of  kin  to 
"  replevin,"  the  defendant  might  perhaps  have  interpleaded, 
but  he  did  not  think  proper  to  do  so.    Can  this  Court  then 
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interpose  and  set  aside  a  judgment  regularly  entered  on  the 
application  of  one  who  is  not  a  party  to  the  record  ?  I  am 
not  prepared  to  do  so  without  a  precedent  drawn  from  a 
decision  of  authority  in  an  analogous  case.  If  I  were  to  do 
80.  it  must  be  on  the  sole  ground  of  Mr.  Wallace's  uncontra- 
dicted allegation,  that  this  plaintiff  during  the  pendency  of 
bis  action,  and  before  his  judgment  dealt  with  Mr.  Wallace 
as  the  real  defendant  in  it.  That,  in  my  opinion,  would  not 
be  a  valid  ground.  Pecuniary  responsibilities  would  attach 
to  this  defendant  as  the  possible  result  of  our  setting  aside 
this  judgment.  How  could  we,  as  a  Court  of  Common  Law, 
protect  him  in  respect  of  those  ?  He  in  his  affidavit  expressly 
deprecates  further  contention  in  this  matter.  Can  we  dis- 
regard that,  and  make  him  a  party  nolens  volens  to  further 
litigations  ? 

I  am  also  of  opinion  that  if  Mr.  WalUice  ever  had  sufficient 
grounds  to  support  his  application,  he  waived  his  right  to  the 
interposition  of  the  Court  by  the  neglect  which  marks  his 
proceedings.  Without  violating  the  established  rules  and 
practice  of  the  Court  no  different  view  of  his  position  from 
that  just  intimated  could  be  entertained.  On  the  12th  of 
April,  1870,  he  received  Mr.  LeNoirs  communication;  on 
that  day  he  applied  to  Mr.  Justice  DesBarres,  but  according 
to  his  own  showing,  in  an  illusory  manner,  and  as  we  must 
infer  from  what  he  has  himself  stated,  without  an  earnest  and 
persistent  design  or  endeavor  to  obtain  an  order  from  the 
learned  Judge.  What  other  inference  can  we  draw  from 
Mr.  Wallace's  language  ?  He  sa)^s :  "  It  Was  on  the  same 
morning  that  I  received  the  letter "  (that  from  Mr.  LeNoir) 
**  that  I  applied  to  His  Lordship  Judge  DesBarres  to  set  aside 
said  judgment;  but  he  preferred  (as  I  understood)  to  have 
the  matter  brought  before  the  Court."  Here  the  matter  was 
permitted  to  rest  until  the  3rd  day  of  Jantuiry,  1871 ,  when 
the  order  nisi  which  we  are  now  considering  was  obtained. 

For  the  reasons  stated  I  am  of  opinion  that  this  rule  nisi 
must  be  discharged  with  costs. 
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Ac?no5  for  the  cost  of  a  set  of  sails  furnished  to  a  vessel  of  vhich  defendant  was  psrt- 
otrner,  and  one  UcR.,  master.  PlaUitlfls  had  a  private  account  with  McR.,  and  in  their  ledger 
the  chaiige  for  the  sails  appeared  in  that  account.  They  had  no  separate  account  against  the 
vessel,  and  it  seemed  that  on  HcR.'s  heconiing  insolvent  some  time  subsequent,  they  had 
raeeived  a  divided  upon  his  who^e  indebtedness,  including  the  charge  for  the  sails.  Plaintiffs 
called  defendant  as  a  witness,  and  on  examination  he  denied  that  the  vessel  required  the  sails 
when  they  were  purchased,  but  stated  that  he  had  settled  with  HcR.  for  them  about  a  year 
after,  although  he  had  never  authorized  McR.  to  procure  them.  Defendant  called  no  witnesses, 
and  the  Juiy  found  for  him. 

H^ldf  that  there  was  no  ground  for  disturbing  their  Verdict. 

McCuLLY,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows  : — 

This  was  a  rule  nisi  to  set  aside  a  verdict  obtained  by 
defendant  on  a  cause  tried  before  Mr.  Justice  DesBarres  at 
Halifax,  in  the  November  sittings,  1871.  For  plaintiffs, 
/.  N,  Ritchie,  Q.  C,  and  James  McDonald,  Q.  C. ;  for  defend- 
ant, //.  Blanchard,  Q.  C,  and  iV.  Meagher. 

The  action  was  brought  to  recover  from  defendant  the 
amount  of  an  order  or  inland  bill  of  exchange  dated  27th 
December,  1867,  as  follows  :  "  Messrs.  Bla^k  <k  Co.,  Gentlemen, 
— Please  pay  to  Messrs.  Muir  <k  Blackadar,  sailmakers,  the 
sura  of  S184.22,  Halifax  currency,  three  months  after  date, 
and  charge  the  same  to  schooner  Levant  and  owners,  for  sail 
and  mainsail,  and  oblige,  yours  truly,  Rodk  McRae**  The 
principal  witness  on  the  part  of  plaintift  was  G.  Troop,  one  of 
the  plaintiff  firm,  substantially  as  follows  : — ^The  schooner  was 
in  the  port  of  Halifax  in  December,  1 867.  The  drawer  of  the 
order  was  on  her  as  master,  and  was  part  owner.  On  the 
13th  December  plaintiff  supplied  the  vessel  with  rope  to 
amount  $16.53.  McRae  ordered  sails  of  Muir  <t  Blackadar 
for  which  he  could  not  pay.  They  threatened  proceedings, 
and  he  (McRae)  applied  to  plaintiffs  and  they  accepted  his 
order,  witness  says  for  schooner  and  owners,  on  credit  of 
owners,  knowing  that  McRae  was  not  sole  owner.  Plaintiffs 
paid  the  draft  at  maturity,  charging  $4.60  commissions.  At 
the  time  McRae  owed  plaintiffs  largely  on  private  account. 
Witness  did  not  think  they  would  have  given  McRae  this 
credit  on  private  account.  He  had  since  failed,  and  they  had 
tecived  a  dividend  of  23  cents  to  the  dollar,  including  this 
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account.  A  letter,  December  18th,  1868,  from  plaintiffs  to 
defendant,  calling  upon  defendant  for  payment,  and  stating 
the  circumstances  under  which  the  debt  was  contracted,  and 
one  from  defendant  in  reply,  dated  24th  Decerabey^  1868, 
expressing  surprise  at  the  existence  of  the  claim,  explaining 
that  while  he  was  connected  with  the  vessel  he  undei^tood 
McRae  had  paid  for  all  put  upon  her,  and  that  he  (defendant) 
had  paid  all,  as  he  thought,  for  which  he  was  liable,  informing 
plaintiff  that  the  vessel  was  then  at  Baddeck  and  easily  got 
at,  stating  he  had  been  charged  for  sails  by  McRae,  and  it  had 
been  paid  out  of  freights  per  account,  promising  to  see  McRae 
and  write,  concluding  by  informing  plaintiff  that  McRae  was 
and  had  been  owner  since  previous  August  of  the  vessel.  On 
his  cro&s-examination  Mr,  Troop  admits  that  plaintiffs  did  not 
order  the  sails  from  M.  <fr  B,  McRae,  he  says,  stated  they 
were  necessary.  He  had  no  personal  communication 
with  defendant  till  18th  December,  1868.  Plaintiff  had 
obtained  a  confession  of  judgment  from  McRae,  but  he  did  not 
know  if  it  included  this  demand.  They  ranked  on  his  estate 
for  this  demand.  "  We  charged  the  draft  in  account  against 
McRae  "  (adds  Mr,  Troop),  "  with  a  memo,  of  the  amount  due 
us  by  the  Levant  owners." 

Defendant  was  then  called  by  plaintiffs  as  a  witness,  and 
testified  that  he  was-  part  owner  of  the  Levant  in  November 
and  December,  1867.  He  owned  one-half  and  McRae  the  other 
half,  Livingato^ie  was  master,  and  she  traded  between  Baddeck 
and  Newfoundland,  They  owned  and  sailed  the  vessel  two 
or  three  years.  Defendant  says :  "  I  paid  my  proportion  of 
disbursements.  But  she  never  eanied,  and  I  never  received 
anything.  McRae  managed  the  vessel  and  kept  her  account. 
I  knew  that  McRa^  came  up  in  the  vessel  in  December,  1867, 
to  Halifax,  with  a  cargo  of  coal.  She  did  not  require  sails  at 
that  time,  as  the  sails  she  had  were  sufficient.  Did  not  know 
she  got  any  till  plaintiff's  letter  to  that  effect  long  after.  Did 
not  settle  with  McRae  for  sails  before  24th  December,  1868." 
On  his  cross-examination  he  says :  "  I  paid  McRae  for  the 
sails  and  rigging.  Never  was  consulted  as  to  getting  the 
sails,  and  never  gave  any  authority  to  get  them.  Defendant 
says  he  got  credit  for  other  freights  besides  the  coal." 
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Troop  recalled. — On  reference  to  books  found  the  plaintiffs 
did  not  rank  on  McBae  estate  for  this  claim.  Cross-examined. 
— "  I  believe  the  word  Levant  was  written  in  pencil  by  our 
bookkeeper  in  this  book  (plaintiffs*  ledger)  at  the  time  the 
entry  was  made  against  McRae,  and  that  the  balance  of 
SI  255.65  included  the  items  supplied  to  Levant"  Re-examined. 
'*The  pencil  entry  on  ledger  was  made  31st  December,  1867, 
when  account  rendered  to  McRae  of  December  19, 1878,  which 
it  will  be  seen  was  about  a  year  and  twelve  days  after.  The 
goods  supplied  Levant  were  not  included  in  it."  Plaintiffs 
rest,  and  defendant's  counsel  moved  for  a  nonsuit,  which 
was  not  ordered. 

Defendant  called  no  witnesses,  and  .upon  this  state 
of  facts  with  a  verdict  found  for  defendant,  we  are  invited  to 
set  it  aside  and  grant'  a  new  trial  upon  the  grounds  of  mis- 
direction and  as  against  law  and  evidence.  /.  N.  Ritchie, 
Esq.,  Q.  C,  who  opposed  the  rule,  made  no  point  as  to  misdi- 
rection by  the  learned  Judge,  nor  so  far  as  my  minutes  taken 
exhibit,  was  any  portion  of  the  learned  Judge's  charge  chal- 
lenged either  by  himself  or  his  colleague  in  reply  to  Mr, 
McDonald,  except  these.  His  Lordship,  he  contended,  should, 
have  directed  the  jury  to  find  under  the  evidence  that  McRae  - 
was  a  general  agent  for  owners,  and  as  such  possessed  autho- 
rity to  bind  defendant.  But  this  would  have  been  in  this 
case  equivalent  to  a  positive  direction  to  the  jury  to  find  for 
plaintiff,  in  the  very  teeth  of  the  statement  and  testimony  of 
defendant,  called  as  a  witness  by  plaintiff,  who  positively 
swore  that  he  had  paid  his  proportion  of  the  disbursements. 
He  says  that  the  schooner  at  the  time  did  not  require  sails,  as 
the  sails  she  had  were  sufficient  for  her  winter  work.  Further, 
•*  I  paid  McRae  for  the  sails  and  rigging,"  although  he  admits 
he  had  not  settled  with  him  for  the  sails  before  the  24th 
December,  1868.  He  says  :  **  I  was  never  consulted  as  to  the 
getting  of  the  sails  and  rigging,  and  never  gave  any  authority 
to  get  them ;  adding, '  I  live  in  Baddeck  where  there  is  a  tele- 
graph office,  and  a  mail  live  times  a  week.' "  With  such 
testimony  as  this  on  the  minutes,  and  produced  by  the  plaintiff 
himself,  though  from  the  mouth  of  defendant,  yet  risking 
w^hat  he  might  have  to  admit  adverse  to  his  interests,  the 
strongest  portion  of  which  was  at  line  64,  where  he  says,. 
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"  McRae  managed  the  vessel  and  kept  her  accounts,"  I  can- 
not by  any  means  admit  that  the  learned  Judge  was  wrong  in 
leaving  it  open  to  the  jury  as  he  did,  when  he  told 
them  that  "  if  they  could  arrive  at  the  conclusion  that  JUcRae 
with  defendant's  consent  acted  as  the  ship's  husband,  then  he 
had  a  right  to  pledge  the  credit  of  defendant  for  necessary 
supplies."  But  then  there  arises  the  question, — were  these 
sails  nece&sary  supplies  ?  Plaintiff's  own  witness  declares,  as 
already  remarked,  that  they  were  not,  and  if  not,  what  then  ? 
I  confess  I  am  at  a  loss  to  know  upon  what  principle  this 
Court  can  be  called  to  challenge  the  functions  of  the  jury 
exercised  in  believing  or  disbelieving  the  testimony  of  wit- 
nesses produced  by  a  plaintiff  as  in  this  case,  and  then  from 
drawing  their  conclusions  accordingly. 

But  it  seems  to  me  that  it  was  neither  an  unimportant  nor 
an  insignificant  fact  here  that  the  original  entry  in  plaintiffs' 
books  was  not  in  the  usual  form,  viz.,  "  Schooner  Levant  and 
owners  to  plaintiffs,  Dr."  The  pencilling  in  the  book  not 
positively  verified  by  the  party  who  made  it  as  to  when  made, 
and  no  explanation  why  the  bookkeeper  who  made  the  entry 
was  not  called,  may  itself  not  have  been  satisfactory  to  the 
jury.  And  if  this  credit  was  originally  given  to  McRae,  as 
the  entry  made  in  the  book,  without  the  pencilling,  would 
seem  to  warrant,  or  at  least  leave  an  open  question,  then  by 
what  ingenuity  could  it  be  maintained  that  defendant,  the 
co-owner,  can  be  held  responsible  ? 

The  law  and  the  several  cases  cited  on  the  argument, 
which  I  need  not  reproduce,  are  not,  as  it  seems  to  me,  capable 
of  being  questioned.  The  case  of  the  Great  Eastern,  2  L.  R 
Adm.,  17  L.  T.,  N.  S.,  667,  Fish.  Dig.,  7897,  affords  a  safe 
guide  as  to  the  power  of  a  master  to  bind  the  owner.  There 
the  law  is  laid  down  thus  :  "  The  liability  of  an  owner  to  pay 
for  repairs  and  equipments  ordered  by  the  master,  depends 
not  upon  the  ground  of  ow/iership  of  the  vessel,  but  upon  the 
ground  of  a  contract  made  with  the  vendor  "  (here  M.  &  &,) 
"  by  a  person  who  was  the  owner's  agent,  for  the  purpose  of 
ordering  such  necessaries,"  "  And  the  master's  contracts  can- 
not bind  the  owner  unless  authority  to  bind  the  owner  has 
been  actually  given  him,  or  unless  the  owner  has  by  word  or 
deed  held  out  the  master  as  his  agent,  and  thereby  induced 
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the  vendor  to  supply  the  necessaries  on  the  credit  of  the 
owner."  Such  is  among  the  latest  rulings  a<^  regards  the 
relation  of  master  and  owner,  a  nd  the  power  of  the  former  to 
bind  the  latter.  Then  as  regards  the  general  liability  of 
owners;  although  it  is  true  that  whoever  supplies  a  ship 
with  necessaries  has  a  treble  security,  1st,  the  master,  2nd,  the 
ship,  and  3rdly,  the  personal  security  of  the  owners ;  Brit  v. 
Coey  Cowp.,  639,  Fish.,  7891 ;  yet  the  registered  owner 
being  prima  fade  liable  for  goods  furnished  for  the  use 
of  the  ship,  such  liability  may  be  rebutted  by  evidence  of 
the  credit  being  given  to  others:  Cox  v.  Reidy  1 
C..&  P.,  602,  In  this  case  defendant,  as  plaintiffs  witness, 
has  positively  negatived  the  position  that  the  sails  were 
necessaries,  and  secondly  his  counsel  contended  that  the 
oredit  was  given  to  McRae,  And  surely  it  cannot  be  denied 
that  there  was  some  evidence  upon  both  points  for  the  jury  s 
consideration, — not  only  some  evidence  but  strong  evidence, 
especially  upon  the  point  of  "necessaries."  See  also  the 
strong  case  of  Briggs  v.  Wilkinson,  7  B.  &  C,  30,  9  D.  &  R., 
871.  In  Maddox  v.  Miller,  1  M.  &;  S.,  738,  it  was  held  that  if 
any  of  the  goods  furnished  an  infant  may  fall  within  the 
description  of  "  necessaries,"  the  evidence  ought  to  be  left  to 
the  jury,  a /c;?'<iori.  The  evidence  whether  these  sails  wei*e 
or  were  not  hecessary  for  the  Levant,  was  a  question,  the 
question,  it  seems  to  me,  for  the  jury.  And  by  their  verdict 
they  have  negatived  this  assumption,  or  they  have  negatived 
McRae's  authority,  or  that  credit  w^as  given  to  defendant,  or 
all  of  these  propositions  together,  and  any  one  of  the  three 
negatived,  entitles  the  defendant  to  the  verdict  rendered. 

Moreover,  it  is  a  feature  of  this  case  that  plaintiff  did  not 
advance  this  money  to  Captain  McRae  to  purchase  necessaries, 
much  less  is  the  suit  brought  to  recover  for  necessaries  sup- 
plied by  themselves  for  the  Levant  The  original  credit  to 
ship  and  owners,  if  any  su  ch  were  given,  was  the  credit  of  the 
supplying  firm  of  M,  Jk  B.  to  McRae.  They  furnished  the 
sails  and  then  threatened  to  libel  the  schooner,  so  says  Mr. 
Troop.  Whether  they  could  successfully  have  done  so  is  not 
the  question  here.  The  real  question,  it  will  be  seen,  assumes 
quite  another  phase,  where  the  master  and  part  owner  has 
contracted  a  debt,  even  for  necessaries,  and  having  got  into 
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trouble  goes  abroad  to  procure  funds  or  procure  a  guarantee 
as  here  by  a  third  party's  acceptance,  to  what  it  would  have 
done  had  the  sails  been  necessaries,  and  as  such  been  purchased 
of  and  supplied  by  plaintiffs  to  the  master  as  such.  In 
Probart  v.  Knovbth,  2  Esp.,  472,  per  BuUer,  it  was  held  "  that 
an  infant  is  not  liable  for  money  lent  to  supply  himself  with 
necessaries/'  much  less,  I  should  say,  for  money  advanced  to 
repay  a  creditor  who  had  previously  advanced  or  supplied 
goods  or  necessaries.  I  can,  therefore,  easily  understand  that 
Muir  &  Blackadar  might  in  this  case  have  an  action  against 
the  owners  or  co-owners  of  the  Levant,  and  yet  the  plaintiff 
have  no  action  against  him  for  money  supplied  after  a  third 
party,  who  had  given  credit  and  supplied  the  necessaries, 
began  to  press  for  pay.  In  Oore  v.  Oardier,  3  Moo.  P.  C.  C, 
79,  it  was  held  that  a  bottomry  bond  given  by  a  master,  upon 
^  threat  of  arrest  for  supplies  previously  furnished  on  his 
personal  credit,  was  void.  For  if  the  master  can  obtain  sup- 
plies  on  his  personal  credit,  he  is  not  justified  in  resorting  to 
a  bottomry  bond.  See  Soarea  v.  Raima,  3  Moo.  P.  C.  C,  1. 
Such  would  seem  to  be  the  law  on  this  branch  of  the  case, 
and  I  very  much  doubt,  even  if  the  sails  were  necessaries,  if 
McRae  could  pledge  defendant's  credit  as  owner  to  plaintiffs, 
to  raise  funds  to  ward  off  the  threatened  proceedure  of  Muir 
<fc  Blackadar.  But  the  j  ury  having,  as  I  think,  ample  material 
to  found  their  verdict  upon,  independent  of  this  objection, 
which  was  not  raided  on  the  trial  or  argument,  if  they  pre- 
ferred defendant's  positive  averment,  either  as  to  the  question 
of  the  sails  not  being  necessaries,  or  as  to  McRae  not  having 
authority,  to  the  inference  that  arises  in  law  of  authority 
posseased,  from  the  fact  of  McRae  having  managed  the  vessel 
and  kept  her  accounts,  and  it  surely  was  peculiarly  within 
their  province  to  do  so ;  I  am  unable  to  discover  any  reason 
for  disturbing  the  verdict.  Whenever  there  is  evidence  for 
the  consideration  of  a  jury,  and  they  are  required  to  pass 
upon  it,  even  if  the  conclusion  they  arrive  at  may  not  be  such 
as  the  presiding  Judge  would  have  wished,  still  this  Court 
will  be  slow  .to  disturb  their  finding,  and  would,  I  am  apt  to 
think,  require  to  be  thoroughly  convinced  that  gross  injustice 
would  follow  unless  there  was  a  new  trial.  This  cause  can 
hardly  be  said  to  fall  within  that  principle,  and  I  .think  the. 
rule  nisi  must  be  discharged. 
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CARR  V.  CAREY  et  al. 

PLAiimFT  transferred  his  horse  and  truck,  &c.,  to  HcC.  under  a  verbal  asnreement,  which 
was  afterwards  reduced  to  writing,  and  subsequently,  when  on  oath  denied  aUrig4it  of  property 
in  the  goods.  McC.  transferred  them  by  bill  of  sale  to  defendant,  from  whom  plaintiff  sought 
to  replevy  them,  and  at  the  trial  offered  in  evidence  his  agreement  with  HcC.,  wtiich  wm 
pejectod  by  the  Judge,  on  the  ground  that  it  was  not  properly  signed. 

Held^  that  plaintiff  could  not  prevail  in  his  action. 

McCuLLY,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows : — 

This  was  an  action  of  replevin  tried  before  Mr.  Justice 
DesBarres,  November  sittings,  1870,  the  subject  of  the  contro- 
versy being  a  horse,  truck  and  harness.  A  verdict  passed  in 
favor  of  the  defendant,  and  a  rule  nisi  sued  out  under  the 
statute  to  set  it  aside,  and  for  a  new  trial,  now  came  on  for 
argument.  Mr,  McDonald,  Q.  C,  for  plaintiff,  Mr,  Weeks  for 
defendant. 

There  was  a  great  mass  of  evidence  reported,  much  of  it 
conflicting  and  contradictory.  Can\  the  plaintiff,  was  the 
original  owner  of  the  property,  and  transferred  it  to  W. 
McCormaek  <k  Co.,  defendant,  by  a  verbal  arrangement,  as  he 
aflirmed,  the  substance  of  which  was  that  he  was  to  have  it 
as  long  as  he  behaved  himself.  This  was  subsequently 
reduced  to  writing,  and  a  paper  purporting  to  contain  the 
terms  entered  into  between  the  parties  shortly  before  the 
action  commenced,  was  tendered  in  evidence  by  plaintiff,  and 
rejected  by  the  learned  Judge,  on  the  ground  that  having 
been  signed  by  Carr  as  a  marksman,  it  had  not  been  read  and 
explained,  and  was  therefore  not  properl}*^  executed.  That 
the  plaintiff'  was  originally  the  proprietor  of  the  property 
there  is  no  room  for  doubt.  That  he  transferred  it  to 
McCormaek,  who  had  it  in  his  possession  and  used  it  as  his 
own,  is  equally  elar.  That  on  one  occasion  after  this,  in  the 
Police  OflSce,  he  (plaintiff)  stated  publicly  "  that  he  had  no 
clain*.  to  the  mare,  truck  or  harness ;  that  he  had  given  the 
mare  to  McCormaek  to  ma^ko  his  living ;  that  he  had  at  that 
time  no  claim  on  the  mare ;  that  the  mare,  truck  and  harness 
were  McCormaek' a''  is  language  (extracted  from  the  Judge's 
minutes  who  tried  the  cause)  used  by  plaintiff  on  his  cross* 
examination,  and  testified  to  in  still  more  unqualified  language 
by  .several  witnesses  called  on  the  part  of  the  defence. 
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The  defence  was  a  judgment  against  McCormack  at  Care}f» 
suit,  a  levy,  and  that  McGormack  had  transferred  to  Carey 
the  principal  and  the  real  defendant,  all  his  right  and  title 
thereto  by  a  bill  of  sale  dated  9th  October,  1869,  accompanied 
by  possession  on  the  13th.  Carey  had  made  payment  or 
advanced  money  to  McCormack,  he  says  some  $13  in  all 
(Carey  says  $20,  $15  at  the  date  of  the  bill  of  sale),  at 
different  times,  and  it  and  the  paper  to  plaintiff',  it  appears  by 
McCormach's  tesiimony,  were  signed  the  same  day,  that  to 
plaintiff  first,  and  McCorTnack  delivered  the  mai'e,  at  Careys 
request,  and  put  her  in  possession  of  Doran.  She  was 
replevied  afterwards  while  at  Joeeph  Kays  stables, 

Carey,  defendant,  testifies  to  plaintiff's  statement  at  the 
Police  Court,  on  oath,  denying  all  right  of  property  in  the 
goods.  Thomas  Peters,  a  witness,  corroborates  the  disclaimer, 
and  testifies  to  his  words,  thus :  "  I  (plaintiff)  have  no  claim 
to  the  property,  good,  bad  or  indifferent."  James  Walsk 
confirms  the  previous  witnesses,  and  Michael  Laughtin  repeats 
the  statement. 

The  learned  Judge  who  tried  the  cause  thought  the 
plaintiffs  could  not  maintain  this  action  under  the  evidence  (a 
very  small  portion  of  which  I  have  thought  it  necessary  ta 
transcribe)  without  a  previous  demand  of  property,  or  paying 
or  offering  to  pay  the  amount  advanced  to  McCormack,  But 
I  am  at  a  lass  to  see  how  any  demand  or  offer  could  have 
efiected  the  legal  rights  of  the  defendant  Carey,  or  under 
what  hypothesis  Carr,  if  he  spoke  the  truth  at  the  Police 
Office, — and  it  is  not  in  his  power  now  to  deny  it, — hy  what 
ingenuity  he  could  hope  with  or  without  a  demand,  with  or 
without  a  tender,  to  prevail  in  an  action  such  as  this.  The 
contents  of  the  bill  of  sale,  though  the  instrument  was  not 
read  and  was  rejected,  came  out  incidentally  on  the  trial,  and 
the  amount  was  used  on  the  argument,  and  its  contents  then 
descanted  upon  fully.  The  Court  now  has  full  information  as  to 
what  it  contains,  and  it  in  no  way  strengthens  plaintiffs'  case 
that  I  can  perceive.  Annands  v.  Barker^  2  Tyr.,  140, 2C.  &  J., 
133,  shows  plainly  that  under  such  circumstances  the  rejection 
is  no  cure  or  ground  for  a  new  trial.  See  also  Crease  v.  Barrett, 
1  C.  &  M.  &  R.,  919 ;  also  Don,  Ed.  Welsh  v.  Langbed,  IG 
M.  &  W.,  497.    I  think  the  rule  nisi  should  be  discharged. 
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HENDRY    V.    SCOTT. 

DsFBHBAST  made  and  delivered  to  plaintiff  a  memorandum  (not  under  aeal)  in  the  follow- 
ing terme :  "  I  do  hereby  agree  to  lease  to  you,  Wm.  Hendry,  the  privilege  of  light  in  the 
west  side  of  your  building,  &c,  for  a  term  of  ten  years,  from  this  date,  at  a  j'early  rent  of 
tweoty-flve  cents  per  annum." 

Meldj  that  the  memorandum  constituted  a  mere  license  revocable  at  defendant's  pleasure. 

WiLKiNS,  J.,  now,  (July  15th,  1873,)  delivered  judgment 
as  follows; — 

I  think  that  the  written  instrument  on  which  this  action 
is  founded,  while  it  clearly  has  no'  efficacy  to  confer  on  the 
plaintiff  an  easement  of  light,  cannot  be  viewed  as  an  agree- 
ment that  can  sustain  an  action  for  damages.  There  are 
authorities  to  show  that  though  a  written  instrument  cannot 
operate  as  a  deed  of  transfer,  it  can  take  effect  as  an  agree- 
ment, if  there  be  matter  of  executory  contract  in  it.  It  would 
seem,  however,  to  be  necessary  that  there  be  a  valuable  con- 
sideration, and  that  no  present  interest  pass  in  respect  of  the 
matter,  which  is  treated  as  contract  executory.  Bond  v. 
Rosling,  1  B.  &  S.,  371 ;  Hayne  v.  CummiTigs,  16  C.  B.,  (N.  S.,) 
421 ;  SraaH  v.  Jones,  15  C.  B.,  CN.  S.,)  723.  In  the  last  case 
WiUes,  J.,  said  :  "  It- appears  to  me  that  in  this  case  no  diffi- 
culty at  all  arises  with  reference  to  the  common  rule  as  to 
the  grant  of  an  incorporeal  hereditament,  because  the  plaintiffs 
do  not  assert  that  they  are  entitled  to  any  actual  interest* 
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enabling  Lewis  (the  bankrupt  represented  by  the  plaintiffs)  to 
enter  on  the  land."  In  that  case  there  were  matters  of 
executory  contract  on  which  the  Court  decided, — here  there 
are  none ;  for  this  paper  either  conveyed  the  easement  of 
light,  at  the  date  of  it,  or  it  was  inefficacious  in  any  respect 
whatever.  At  least  so  I  understand  it.  The  defendant  in 
the  latter  part  of  his  second  plea  says  **  that  he  did  not  enter 
into  any  agreement  with  plaintiff  for  a  lease,  in  the  terms  in 
his  said  writ  and  declaration  set  forth  "  (plaintiff  has  assigned 
the  not  executing  a  lease  as  a  breach),  and  "  he  denies  all 
mutuality  in  said  agreement,  and  avers  that  the  same  is  void." 
In  his  last  plea  he  alleges  "  want  of  consideration,  illegality, 
and  that  the  agreement  is  void."  But  if  the  writing  can  be 
regarded  as  merely  executory,  is  it  valid  ?  Viewed  in  that 
light  defendant's  stipulation  seems  to  me  to  be  gratuitous 
and  unsupported  by  any  consideration.  The  breach  alleged  is 
non-performance  of  the  agreement,  and  no  consideration  is 
stated  in  the  agreement  in  connection  with  an  executory 
contract.  The  twenty-five  cents  per  annum  cannot  be 
regarded  as  a  consideration  for  such,  for  it  is  plainly 
expressed  as  a  compensation  fixed  prospectively  for  each 
future  year's  enjoyment  of  the  privilege  leased,  and  is  not  an 
ingredient  in  an  agreement  to  lease.  If,  indeed,  it  could  be 
viewed  in  that  light,  it  would  not  be  a  substantial  considera- 
tion that  could  be  supposed  sufficient  to  have  induced  a 
reasonable  man  to  subject  sixteen  feet  by  eight  of  the  ground 
area  of  his  valuable  land  in  this  city  to  remain  unbuilt  upon 
and  unprofitable  for  ten  years.  There  is  no  mutuality,  but  it 
is  unilateral.  Suppose  plaintiff  had  chosen  to  say,  after  the 
agi'eement  was  signed  by  the  defendant  (who  alone  signed  it), 
"I  don't  want  light  over  your  area.  I  have  concluded  to 
close  my  western  winnows,  and  light  my  building  through 
the  roof,"  defendant  could  not  compel  plaintiff  to  accept  the 
light  and  pay  the  rent.  {Add,  Cont,  13,  14.)  Observe  this 
American  case,  Murdoch  v.  Caldwell,  8  Allen,  309.  The 
declaration  was  as  follows, — "  and  the  plaintiff  says  that  he 
and  the  defendant  entered  into  a  contract  together,  a  copy 
whereof  is  annexed.  And  the  plaintiff  has  always  been  ready 
to  perform  the  contract  on  his  part  but  the  defendant  has 
*  disabled  himself  from  performing  said  contract,  and  has  pre- 


Digiti 


zed  by  Google 


JULY,    1873.  217 

vented  the  plaintiff  from  performing  the  same."  The  contract 
was  as  follows: — "Boston,  May,  23rd,  1863.— I  do  hereby 
agree  to  deliver  to  A.  Murdoch,  upon  the  formation  of  the 
Luburg  Coal  Co.,  when  the  certificates  are  issued,  $S5,000  in 
the  stock  of  the  said  company,  at  pro  rata  of  $250,000  valu- 
ation ;  and  he  does  in  consideration  of  the  delivery  of  the 
said  stock,  agree  to  sell  and  collect  $50,000  of  said  stock, 
upon  the  value  above  referred  to,  viz.,  $250,000 ;  and  he  is  to 
receive  a  reduction  pro  rata,  from  said  $35,000,  if  he  falls 
short  of  that  amount  $50,000  in  cash  subscriptions,  the  stock 
to  be  sold  and  paid  for  by  the  25th  of  June,  1863,  if  the 
company  is  formed  by  that  date. — Josiah  Caldtvell"  The 
defendant  filed  a  demurrer  assigning  the  following  cause : 
"  Because  the  plaintiff  does  not  allege  in  his  said  declaration, 
nor  does  it  appear  by  said  contract  that  there  was  any  con- 
sideration for  the  defendant's  entering  into  the  same."  The 
case  was  reserved  for  the  consideration  of  the  whole  Court. 
Chapman,  J. — ^"  By  General  Statutes,  chap.  129,  sec.  2,  a 
plaintiff  is  allowed  to  omit  all  averments  which  the  law  does 
not  require  to  be  proved,  and  to  set  forth  the  substantive 
facts  necessary  to  constitute  the  cause  of  action  with  substan- 
tial certainty.  He  may  set  out  a  copy  of  the  agreement,  &c. 
The  plaintiff  declares  on  a  contract  not  under  seal,  and 
annexes  a  copy.  But  as  the  copy  is  signed  by  the  defendant 
only,  and  purports  to  be  merely  his  agreement  with  the 
plaintiff,  and  as  the  declaration  merely  avers  that  the  parties 
entered*  into  that  contract,  there  is  no  proper  averment  of  a 
consideration.  It  is  true  that  the  contract  of  the  defendant 
states  certain  things  that  the  plaintiff  has  agreed  to  do,  but 
it  contains  no  promise  of  the  defendant  to  do  them,  and  there 
is  no  averment  that  he  made  such  promise.  His  promise,  if  it 
constituted  the  consideration,  should  have  been  set  forth  with 
substantial  certainty ;  for  it  is  one  of  the  substantive  facts 
necessary  to  be  proved.  The  cause  of  the  demurrer  is  well 
assigned.  Judgment  accordingly."  In  Bates  v.  Cort,  2  B.  &  Cr,, 
474,  the  declaration  stated  that  by  agreement  between  plaintiff 
and  G.  G,,  plaintifiT  agreed  to  sell  and  deliver  to  G.  G.  a  lace 
machine  for  £220,  to  be  paid  thus,  £40  on  delivery,  and  the 
residue  by  weekly  payments  of  £1,  which  were  to  be 
paid   to  defendant  as  trustee  for  the  plaintiff,  and  in  case 
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of  any  default  plaintiff  was  to  have  back  the  machine ;  and 
in  consideration  of  the  premises,  and  of  plaintiS  at  the  request 
of  the  defendant  appointing  him  to  receive  the  weekly  instal- 
ments, defendant  promised  the  plaintiff  to  take  the  machine 
and  pay  the  balance,  -should  there  be  any  default  by  (?.  G.  in 
weekly  payments.  Held  that  this  promise  was  nvdum 
pactum  and  void.  Demurrer  to  declaration.  Per  curiam, — 
"  The  declaration  affects  to  show  the  legal  operation  of  the 
agreement.  Now  that  states  that  the  agreement  bound  the 
defendant  to  take  the  machine,  not  the  plaintiff  to  deliver  it 
There  certainly  is  an  allegation  of  willingness  to  let  defendant 
taike  the  machine,  but  that  does  not  appear  to  have  been  in 
pursuance  of  any  pre-existing  agreement,  nor  does  the  whole 
import  any  obligation  on  the  plaintiff  to  let  the  defendant 
take  it.  The  declaration  is  therefore  bad,  no  sufficient  con- 
sideration for  the  defendant's  promise  being  shown."  See 
Bntten  v.  Webb,  2  B.  &  Cr.,  483 ;  see,  also,  on  the  subject  of 
consideration  in  a  written  instrument  not  under  seal,  7  T.  R., 
350,  note  a.  Whether  an  instrument  operates  as  a  present 
lease  or  as  a  mere  executory  agreement  for  one,  is  a  pure 
question  of  intention.  See  Strattan  v.  PettUl,  16  C.  B.,  420> 
and  the  exhaustive  decision  in  Doe  e.  d.  Moiyan  et  cd.  v, 
Powell,  7  M.  &  Gr.,  980;  also,  Jackson  e.  cL  Ludlow  v. 
Mt/ers,  3  Johns.,  388.  Tiied  by  those  cases,  there  cannot  be  a 
doubt,  I  think,  that  if  this  paper  operated  at  all,  it  took  effect 
as  conferring  an  interest  in  proeaenti  at  the  moment  of  its 
execution  by  the  defendant.  There  is  nothing  executory  in 
the  language  of  it.  It  runs  thus:  "I  do  hereby  agree  to 
lease  to  you  Wm.  Hendiy,  the  privilege  of  light  in  the  west 
side  of  your  building  which  fronts  on  Jacob  street  and  private 
lane,  over  a  space  on  the  west  side  of  said  building,  extending 
from  the  north  end  of  said  building  southerly  about  sixteen 
feet,  extending  in  width  eight  feet,  for  a  term  of  ten  years 
from  this  date,  at  a  yearly  rent  of  twenty-five  cents  per 
annum."  There  is  no  stipulation  for  the  execution  of  a  more 
formal  instrument,  to  eftectuate  the  intent.  The  privilege 
mentioned  is  to  begin  in  point  of  enjoyment  at  the  date  of  the 
instrument ;  and  the  first  payment  of  the  twenty-five  cents  is 
to  be  made  at  the  expiration  of  one  year  from  the  day  when 
the  paper  was  subscribed.     It  is  unnecessary  to  cite  authori- 
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ties  to  show  the  ineffieacy  of  the  paper  (viewed  in  any  manner) 
to  confer  an  easement  of  light,  or  to  shew  that  it  did  not  pass 
a  license  irrcToc^ble  to  enjoy  the  easement  for  the  period 
of  time  named.  Wood  v.  Leadbitter,  IS  M.  &  W.,  842,  alone 
need  be  referred  to  as  decisive.  In  that  case  Mr.  B.  Alderson, 
in  his  learned  judgment,  said  (p.  845) :  "  Where  there  is  a 
license  by  parol  coupled  with  a  parol  grant  or  pretended  grant 
of  something,  which  is  incapable  of  being  granted  otherwise 
than  by  deed,  then  the  license  is  a  mere  license  ;  it  is  not  an 
incident  to  a  valid  grant,  and  it  is,  therefore,  revocable.  Sup- 
pose the  case  of  a  parol  license  to  come  on  my  lands  and 
there  to  make  a  watercourse  to  flow  on  the  land  of  the 
licensee.  In  such  a  ca^  there  is  no  valid  grant  of  the  water* 
course ;  and  the  license  remains  a  mere  license,  and  therefore 
capable  of  being  revoked.  On  the  other  hand,  if  such  license 
were  granted  by  deed,  then  the  question  would  be  on  the 
construction  of  the  deed,  whether  it  amounted  to  a  grant  of 
the  watercourse;  and  if  it  did,  then  the  license  would  be 
irrevocable."  The  learned  Baron  remarked,  in  the  conclusion 
of  his  judgment,  "  it  was  suggested  that,  in  the  present  case, 
a  distinction  might  exist,  by  reason  of  the  plaintiff  having 
paid  a  valuable  consideration  for  the  privilege  of  going  on  the 
stand ;  but  this  fact  makes  no  difference.  Whether  it  may 
give  the  plaintiff  a  right  of  action  against  those  from  whom 
he  purchased  the  ticket,  or  those  who  authorized  its  being 
issued  and  sold  to  him,  is  a  point  not  necessary  to  be  discussed* 
Any  such  action  would  be  founded  on  a  breach  of  contract, 
and  would  not  be  the  result  of  his  having  acquired  by  the 
ticket  a  right  of  going  on  the  stand  in  spite  of  the  owner  of 
the  soil ;  and  it  is  sufficient  on  this  point  to  say,  that  in 
several  of  the  cases  the  alleged  license  had  been  granted  for  a 
valuable  consideration,  but  that  was  not  held  to  make  any 
difference."  • 

Mr.  Gray,  at  the  argument,  took  the  position  that  the 
legal  effect  of  the  paper  was  to  confer  on  the  plaintiff'  a  license 
irrevocable ;  but  that  such  a  position  is  untenable,  and  that» 
even  if  it  were  otherwise,  the  licence  was  revoked  and  at  an 
end  on  the  instant  that  the  defendant  conveyed  away  (as  it  is 
proved  he  did)  the  area  in  question,  are  clear  results  of  the 
authorities.     See  the  words  of  Lord  Abinger  and  of  Parke,  B,, 
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in  Wallia  v.  Harrison,  4  M.  &  W.,  543.  The  former  said : 
"  A  mere  parol  license  to  enjoy  an  easement  on  the  land  of 
another  does  not  bind  the  grantor  after  he  has  transferred  his 
interest  and  possession  in  the  land  to  a  third  person."  Parke, 
B ,  said  :  '*  I  take  it  to  be  clear  that  a  parol  executory  license 
is  countermandable  at  any  time,  and  if  the  owner  of  the  land 
grants  to  another  a  license  to  go  over,  or  do  any  act  on  his 
dose,  and  then  conveys  away  that  close,  there  is  an  end  of 
the  license,  for  it  is  an  authority  only  with  respect  to  the 
grantor,  and  if  the  soil  ceases  to  be  his,  the  authority  is 
instantly  gone."  There  of  course  can  be  no  difference  in 
principle  between  a  contract  to  permit  water  to  flow  over  the 
area  of  a  man*s  close,  and  a  contract  ip  permit  light  to  flow 
over  a  man's  close.  The  contract  in  either  case  respects  an 
incorporeal  hereditament  in  relation  to  land. 

It  may  be  noticed  that  the  declaration  contains  an  averment 
(one  very  likely  to  have  influenced  the  large,  and  as  I  think, 
unreasonable  damages  given,)  which  is  not  sustained  by  proof. 
The  averment  is  that  plaintiff,  relying  on  the  defendant's  said 
agreement,  proceeded  with  his  said  buildings  to  the  completion 
of  them,  and  in  order  to  avail  himself  of  the  benefit  of  the 
said  agreement,  and  of  the  light  thereby  stipulated  and  agreed 
for,  the  plaintiff  caused  to  be  opened  and  set  in  on  the  western 
side  of  his  said  building,  &c.,  certain  windows  looking  upon 
the  space  so  agreed  for,  &c.  Now  here,  the  plaintiff  avers 
that  he  set  the  windows  in  his  said  building  subsequently  to 
the  agreement  (meaning,  of  course,  the  written  agreement  set 
out),  but  which  we  have  proof  was  signed  on  the  day  of  its 
date.  The  minutes  do  not  show  that  the  structures  necessary 
for  introducing  light  into  the  building,  over  the  area,  were 
made  after  the  paper  was  executed  by  the  defendant  and  on 
the  faith  of  it.  The  windows  may  have  been  set  in  after  the 
verbal  agreement  spoken  of  by  the  plaintiff  as  a  witness,  but 
it  does  not  appear  that  they  were  made  after  the  written 
agreement — the  only  one  mentioned  in  the  declaration — was 
signed  by  the  defendant. 

For  the  reasons  which  I  have  stated  I  think  this  rule  to 
set  aside  the  verdict  should  be  made  absolute. 
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H.  K.  R.,  having  been  employed  by  defendant  to  bnild  a  vessel  for  him,  employed  plainliff 
M  a  tub-contractor  to  plank  her.  Defendant  executeii  and  delivered  to  plaintiff  a  (piarantee, 
baaed  upon  an  agreement  between  the  latter  and  H.  K.  R.,  for  the  performance  of  the  sub- 
contract, which  had  been  drawn  up  but  was  not  sifpned.  A  clause  varying'  its  terms  having 
been  added  to  the  agreement  subsequent  to  the  giving  of  the  guarantee. 

Heid,  that  the  effect  of  the  variation  was  to  relieve  the  defendant  of  all  liability  on  the 
)Cuarantee. 

Sir  W.  Young,  C.J.,  now,  (July  15th,  1873,)  delivered 
judgment  as  follows  : — 

The  defendant  having  a  vessel  built  for  him  at  Salmon 
River  by  II,  K,  Richards,  who  had  employed  the  plaintiff  to 
plank  her,  gave  plaintiff  a  guarantee  founded  on  an  agreement 
made  between  Richards  and  the  plaintiff,  which  is  as  follows  : 

"  Henry  K.  Richards,  of  Salmon  River,  Digby  County, 
Province  of  Nova  Scotia,  ship-builder,  and  John  Thibedeaiiy 
of  Meteghan,  County  and  Province  aforesaid,  agree  as  follows, 
viz.,  the  said  John  Thihedeav,  agrees  to  dub  planks,  square 
and  re-square  wales,  to  drive  on  bolts  either  of  iron  or  copper, 
also  treenails,  put  in  all  graving  pieces.  In  fact  so  complete 
the  outside  of  the  ship  now  building  by  said  Richards  from 
keel  to  gunwale,  except  boring,  joinery  and  caulking,  and  to 
do  the  job  in  a  workmanlike  manner,  to  the  entire  satisfaction 
of  Jacob  8.  Alien,  the  master-builder,  and  to  have  the  job 
completed  without  unnecessary  delay.  H,  K,  Richards  agrees 
to  pay  for  the  above  job  the  sum  of  thirty-four  dollars  per 
streak,  so  fast  as  the  work  progresses  for  every  streak  now  to 
to  be  put  on.  Also  to  furnish  material  without  unnecessary 
delay,  to  find  ring  bolts,  four  butt  screws,  neveropes,  wedges, 
&c.,  except  augurs.  Richards  to  board  the  men  free  of  charge, 
except  men  loafing  without  cause.  And  for  the  true  perform- 
ance of  each  and  every  part  of  this  contract  we  each  bind 
ourselves  in  the  penal  sum  of  one  thousand  dollars. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  fourteenth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-two. 

"  The  said  Richards  further  agrees  that  if  the  price  is  not 
sufficient  after  paying  the  men  whom  Mr.  Thibedeau  hires  to 
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the  best  advantage  he  can,  to  pay  the  said  John  Thibedeau, 
three  dollars  per  day  for  every  day  he  may  work ;  the  job  to 
be  commenced  on  MoncUiy,  the  nineteenth  of  August 

"Hexry  K.  Richards, 

"John  Thibedeau. 
"Joseph  Babine." 

When  the  defendant  signed  the  guarantee,  the  agreement, 
though  prepared  down  to  the  date,  had  not  been  actually 
signed,  and  the  subsequent  clause  was  added  without  the 
knowledge  or  consent  of  the  defendant,  as  found  by  the  jury, 
though  on  that  point  the  evidence  of  the  parties  differed  at 
the  trial.  The  meaning  of  this  clause  admits  of  some  doubt 
It  would  appear  to  secure  $3  a  day  to  the  plaintiff,  and  to 
have  no  other  effect ;  but  it  yras  not  so  considered  by  him 
when  he  brought  his  action.  Of  the  fifty-two  streaks  in  the 
ship  it  was  assumed  at  the  argument  that  ten,  and  not  eight 
as  the  plaintiff  said,  were  on  the  vessel  when  he  began.  This 
leaves  forty-two,  which  at  the  rate  of  S34  per  streak  would 
come  to  $1428,  and  deducting  $641,  payments  by  Richards, 
the  balance  due  to  the  plaintiff  would  be  $787.  But  the 
plaintiff  claimed  on  this  action  $1134,  made  up  of  men's 
wages  $1478,  and  his  own  $297,  and  crediting  $641  as  before. 

Now  it  is  obvious  that  on  no  point  of  view  could  the 
defendant  be  made  liable  for  the  difference  between  these  two 
sums,  and  that  the  plaintiff  could  not  sustain  his  action  as  he 
has 'set  out  the  agreement  and  madu  his  demand.  Richards 
has  become  insolvent,  and  if  the  vessel  which  the  plaintiff 
duly  completed  according  to  his  contract  'has  passed  into  the 
hands  of  the  defendant,  as  would  seem  to  be  the  fact,  without 
having  paid  Richards  or  any  one  else  for  the  planking,  the 
Court  fi'om  a  sense  of  justice  would  be  unwilling  to  remit  the 
plaintiff,  and  probably  the  workmen  who  were  employed  by 
him  and  have  not  been  paid,  to  Richardii  insolvent  estate. 
Still  we  must  administer  the  law  as  we  find  it,  and  deal  with 
the  argument  which  was  strongly  pressed  upon  us,  that  the 
alteration  of  the  agreement  discharged  the  defendant  not  in 
respect  only  of  the  difference  between  the  two  demands,  but 
of  his  whole  liability.  It  is  to  be  observed  that  there  is  no 
ambiguity  in  this  guarantee.    The  defendant  was  to  see  the 
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plain tifF  paid  for  his  job,  provided  said  job  was  completed 
according  to  agreement  with  Richards, — not  an  agreement  to 
be  thereafter  made,  but  a  subsisting  agreement  known  to 
both  parties  when  the  guarantee  was  signed.  The  case, 
therefore,  differs  entirely  from  that  of  Creighton  v.  Ryeraon, 
which  turned  upon  the  meaning  of  the  word  **  arranged,"  as 
used  by  the  defendant,  and  where  I  held  it  to  be  the  rule  of 
law  that  if  the  party  giving  a  guarantee  leaves  anything 
ambiguous  in  his  expressions,  such  ambiguity  must  be  taken 
most  strongly  against  himself,  and  cited  various  authorities 
for  that  position.  Here  the  jury  have  found  in  answer  to  a 
question  put  to  them  by  the  Judge  who  tried  the  cause,  that 
after  the  defendant  executed  the  guarantee,  the  agreement 
that  existed  at  that  time  between  the  plaintiff  and  Richards 
was  altered,  and  a  new  agreement  of  a  different  kind  made 
between  them,  without  the  knowledge  and  consent  of  the 
defendant. 

The  rule  of  law  is  to  be  found  in  all  the  text-books; 
Smith's  Merc.  Law,  472  ;  Parsons*  lAerc,  Law,  67 ;  Addison 
on  Contracts,  576 ;  Surge  on  Suretyship,  214.  It  is  laid  down 
more  emphatically  in  the  last  than  in  any  of  the  others,  that 
"any  subsequent  addition  to,  or  deduction,  or  abstraction 
from  the  contract,  is  such  an  alteration  as  discharges  the 
surety."  In  Miller  v.  Steivart,  in  the  Supreme  Court  of  the 
United  States,  9  Wheat.,  703,  Judge  Stoi-y  said :  "  Nothing 
can  be  clearer,  both  on  principle  and  autliority,  than  the 
doctrine  that  the  liability  of  a  surety  is  not  to  be  extended  by 
implications  beyond  the  terms  of  his  contract.  It  is  not 
sufficient  that  he  may  sustain  no  injury  by  a  change  in  the 
contract,  or  that  it  may  even  be  for  his  benefit.  He  has  a 
right  to  stand  upon  the  very  terms  of  his  contract,  and  if  he 
do  not  assent  to  any  variation  of  it,  and  a  variation  is'  made, 
it  is  fatal.'*  So  also  in  the  note  to  the  American  edition  of 
1  L.  A  E.  Reps.,  8,  it  is  said  :  "  If  the  contract  has  been 
altered  in  the  slightest  particular  without  the  assent  of  the 
surety,  he  may  say,  *  Non  in  haec  foedera  veni!  " 

This  principle  lies  at  the  root  of  the  English  decisions  as 
well  as  the  American.  Eyre  v.  Baiirop,  3  Madd.,  221  ; 
Bonserv.  Cox,  6  Beav.,  110  ;  Gardner  v.  Walsh,  5  EL  &B1.,  89. 
In  this  last  there  was  an  alteration  of  the  note  declared  on  in 
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a  material  point,  and  the  Court  held  that  the  surety  was 
discharged  .from  his  liability  where  the  altered  instrument 
would  operate  differently  from  the  original,  whether  the 
alteration  were  or  were  not  to  his  prejudice. 

On  these  authorities  it  is  clear  that  if  RichardSy  after  the 
guarantee,  had  agreed  with  plaintiff  to  raise  the  price  per 
streak  (or,  as  it  would  seem,  to  diminish  it),  the  defendant 
would  be  released..  Now  upon  any  construction  of  the 
guarantee  the  cost  of  the  work  has  been  raised  ; — the  contract, 
however  innocently  or  incautiously,  has  been  varied  in  a 
material  point,  and  I  am  forced  to  the  conclusion  that  the 
defendant  is  therefore  entitled  to  our  judgment. 


DeWOLF    v.    PUNCHARD   et  al. 

Dbpbxdantb  were  empowered  by  statute  to  enter  and  take  posaemion  of  lands  required  for 
the  track  of  their  railway,  stations,  etc.,  the  lands  taken  to  be  laid  off  by  metes  and  bounds, 
and  a  plan  and  description  of  it  recorded  in  the  Registry  of  Deeds  for  the  county  where  the 
land  wits  situate.    The  statute  stipulated  the  extent  of  land  to  be  taken. 

Held,  that  the  company  could  not,  by  making  a  surrey  or  fllinfc  a  descripUon,  acquire  a 
title  to  private  property  lying  beyond  the  statutory  limits. 

Wharfage  is  recoverable  under  counts  of  Indebitattu  Aunanpntj  that  being  the  proper 
form  in  which  to  proceed. 

McCuLLY,  J.,  now,  (July  loth,  1873,)  delivered  judgment 
as  follows : — 

The  writ  in  this  case  is  that  commonly  called  Indebitatus 
Assumpsit,  with  a  single  count,  and  plaintiff  claims  $500  for 
the  "  wharfage  of  goods  and  chattels  landed,  stored  and  kept 
by  plaintiff  in  and  upon  a  wharf  and  premises  of  plaintiff 
for  defendants,  at  their  request ;  and  for  dockage  of  vessels 
moored  in  a  dock  and  premises  of  plaintiff  for  defendants,  at 
their  request.  The  plaintiff  s  particulars  are  $565.25,  amount 
of  account  rendered  18G9.  Defendants  say  they  never  were 
indebted  to  plaintiff  as  alleged.     Thus  stands  the  record. 

The  facts,  briefly  stated,  are  as  follows  :  Plaintiff  was  the 
proprietor  and  possessor  of  a  wharf  and  premises  at  WolfvUle. 
Defendants  were  the  contractors  for  building  the  Windsor  Jk 
Annapolis  Railway,  and,  while  so  engaged,  persons  in  their 
employ  had  used  the  wharf  for  landing  rails,  &c.     But  the 
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question  decisive  of  the  case  is, — ^Did  this  wharf,  (the  portion 
used  by  defendants  and  their  servants,)  at  the  time  when  so 
used,  belong  to  plaintiff,  or  did  it  with  the  other  lands,  Inc., 
taken  by  virtue  of  section  11  of  chapter  70  of  the  Revised 
Staiutes,  pass  to  the  Windsor  Jk  Annapolis  Railway  Co.,  who 
had  their  surveys  made  and  plans  recorded  before  the  date  of 
plaintiiTs  claim.  By  that  section,  while  the  commissioners  or 
contractors  may  enter  and  take  possession  of  lands  required 
for  the  track  of  a  railway,  or  for  stations,  and  shall  lay  off  the 
same  by  metes  and  bounds,  and  record  a  description  and  plan 
in  the  Registry  of  Deeds  for  the  County  where  the  lands  are 
situate,  and  the  same  shall  operate  as  a  dedication  to  the 
public  of  such  lands ;  all  of  which  is  applicable  to  defendants' 
position,  yet  the  statute  stipulates,  and  wisely,  that  the 
lands  so  taken  shall  not  be  less  than  four  rods,  (this  is  for 
the  protection  of  the  public,  I  take  it,)  nor  more  than  six 
rods  in  breadth  for  the  track,  exclusive  of  slopes  of  excava- 
tions and  embankments,  except  where  it  may  be  deemed 
advisable  to  alter  the  line  or  bend  of  any  public  or  private 
carriage  road,  &c.  And  at  each  station  a  sufficient  extent  for 
depot,  &c. 

Now  the  evidence  of  the  witnesses  proved  beyond  all 
doubt  that  if  defendants  are  limited  in  the  quantity  of  land 
to  be  taken  under  the  last  clause  of  the  section,  plaintiff  at 
the  time  was  proprietor  of  the  further  end  of  the  wharf,  and 
I  hold  that  defendants  are  so  limited,  as  well  as  those  under 
whom  they  seek  to  justify.  I  do  not  think  it  necessary  or 
requisite  to  recapitulate  the  evidence  of  the  witnesses,  who 
testified  as  to  the  distance  from  the  centre  of  the  track 
wharf  ward,  and  clearly  by  no  construction  of  the  words  of  the 
statute  could  they  get  within  some  twenty  feet  and  upwards 
of  the  end  of  plaintiff's  wharf.  His  right  to  so  much  of  his 
wharf  as  the  statute  did  not  take  from  him  remained  with 
him,  no  matter  how  far  the  contractors  surveyed  beyond  the 
statutory  limits,  or  what  the  description  recorded  in  the 
Registry  of  Deeds  office.  The  survey  and  registration,  within 
the  language  of  the  statute,  passes  title  beyond  doubt,  but 
any  attempt  to  overreach  the  statute  by  including  larger 
quantities,  and  taking  possession  of  private  domains  there- 
under, must  be  futile. 
15*     • 
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Thus  much  for  plaintiflTs  title.  Now  as  to  the  other 
branch  of  the  case.  "Wharfage/'  says  Worcester,  in  his 
Dictionary,  "  is  the  fee  paid  for  loading  goods  on  a  wharf  or 
shipping  them  off,"  and  for  this  he  cites  the  Oyclopcedia  of 
Qommerce,  and  "  Dockage  '*  he  defines  as  charge  for  the  use  of 
a  dock  for  ships.  These,  I  apprehend,  are  as  well  tiiie  legal 
as  the  popular  constructions  of  the  terms  "wharfage"  and 
<' dockage."  The  contention  on  the  part  of  d^endants' 
counsel  was,  that  under  the  evidence  and  the  law  the  plaintiff 
could *not  recover  wharfage  or  dockage  in  this  action.  But 
my  resea.rches  leave  not  a  shadow  of  a  doubt  on  my  mind 
that  not  only  can  wharfage,  warehouse  use,  moorage  of  ships, 
and  the  like,  be  recovered  under  counts  of  IndebitcduB 
AseumpsUt  but  that  it  is  the  proper  form  of  proceeding,  and 
the  very  one  a  skilled  pleader  would  adopt  See  Chitty'a 
Pleadd/ng,  vol.  2,  p.  29,  6th  American  ed.,  from  5th  London 
ed.  The  defendants'  having  used  and  enjoyed  the  plaintiff's 
wharf  and  preipises  as  in  this  case,  the  law  raises  an 
implied  contract  that  they  will  pay  a  reasonable  sum  for  their 
use  and  occupation  of  them.  The  books  of  forms  from 
Morgan  down  to  BuUen  Jk  Leake,  are  uniform  in  f umishuig  a 
count  ia  IndebiUiivs  Aasuanpeit,  as  that  under  which 
wharfage,  lighterage,  and  warehouse  room  are  to  be  recovered, 
doomage,  the  use  of  buoys  and  sea-marks,  moorage,  pilotage 
aiid  salvage,  are  all  recoverable  in  like  manner.  Ch.  PL, 
vol.  2,  p.  65.  Then  again  Sel/wyn  in  his  last  edition,  ilT.  P., 
p.  85,  says  it  lies  for  tolls,  such  as  passing  along  a  way,  that 
is,  passing  over  the  soil  of  another  in  a  way  not  a  highway; 
for  storage,  by  the  owner  of  a  market,  and  that  without  any 
contract  between  him  and  the  owner  of  the  stall ;  for  weighing, 

&C. 

Having  clearly,  as  I  think,  shown  that  the  title  to  the 
wharf,  or  a  portion  oi  it,  is,  and  ever  for  the  lasst  forty  yeaiB 
has  been  in  plaintiff, — and  it  is  here  defendants'  contention 
f^ils  them, — ^I  see  nothing  in  this  case  to  ti^e  it  out  of  the 
ordinary  didly  transactions  in  every  sea-port, — ^never,  so&ras 
I  have  ever  known,  questioned  before, — the  r^ht  of  a  wharf- 
inger to  recover  his  wharfage.  I  think  the  ru}e  niei  for  a 
new  trial  should  be  dischai^ged  with  costs. 
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It  is  not  oompetentto  theOonrt  to  set  aoide  m  ftward  for  error  o(  Jcdgment  on  the  put 
ol  wUtratorg  in  the  abeenoe  of  mleoonduct  or  mUtake^ 

An  award  will  not  be  eet  aside  or  sent  baek  for  neglect  on  the  part  of  arbitrators  to  decide 
ssparatoly  each  of  ssTeral  matters  referred  to  them,  when  It  It  not  deariy  exprsesedin  the 
nferenee  that  the  matters  referred  are  to  be  so  decMedv 

Ritchie^  E.  <P.,  now,  (July  15tb,  1873,)  delivered  judg- 
ment as  follows: — 

The  application  in  this  case  is  to  set  aside  the  award  made 
therein,  on  the  following  grounds,  viz.,  that  one  of  the  arbi- 
trators and  the  umpire  were  guilty  of  partiality  and  gross 
misconduct ;  that  the  umpire  made  the  award  without  hearing 
or  examining  the  evidence;  that  the  award  was  uncertain^ 
and  did  not  decide  all  or  any  of  the  matters  referred; 
that  the  award  was  not  made  in  the  terms  of  the  submission, 
which  required  an  award  in  relation  to  the  several  mattera 
referred,  embracing  several  and  independent  interests;  that 
it  was  not  final  on  all  the  matters  submitted. 

The  charge  of  misconduct  on  the  part  of  the  arbitrator 
and  umpire,  by  whom  the  award  was  made,  has  been  satis- 
factorily  answered.  They  seem  to  have  carefully  investi- 
gated the  matters  submitted  to  them,  and  to  have  exercised 
their  best  judgment  in  making  their  award,  and  if  they  have 
erred  in  the  conclusion  at  which  they  have  arrived,  it  is  not 
competent  for  us  to  set  aside  the  award  on  that  account,  in 
the  absence  of  misconduct  or  mistake.  It  was  to  their  judg- 
ment the  parties  voluntarily  referred  the  case. 

lu  Hodki/nsan  v.  Ferrier,  3  C.  B.,  N.  S.,  189,  Cockbfium,  C.  J., 
said :  "  We  have  no  jurisdiction.  The  modem  cases  cited 
certainly  go  the  length  of  deciding  this,  unless  there  be  some- 
thing on  the  face  of  the  award  to  show  that  the  arbitrators 
proceeded  upon  grounds  which  are  not  sustainable  in<  point  of 
law,  the  Oourt  will  not  entertain  the  objection  to  it^  The 
parties  here  have  selected  their  own  tribunal,  and  they  are 
bound  by  the  decision,  be  it  right  or  wrong."  All  the  Judges 
concarred,  and  WiUes^  3^  said :  ''  The  parties  agreed  to  take 
the  opinion  of  the  arbitrator  instead  of  the.  Court  and  jury. 
We  should  be  acting  contrary  to  the  agreement  of  the  parties 
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and  without  jurisdiction ;  an  exception  has  been  introduced 
in  the  case  of  a  mistake  in  the  law  on  the  face  of  the  award. 
I  do  not  say  that  my  reason  assents  to  that  exception, — we 
ai'e  bound  by  the  course  of  decisions.  I  regret  that  we  are 
so."    See  also  Phillips  v.  Evans,  12  M.  &  W,,  309. 

In  Woollenbv/t'g  v.  Lagene,  6  Taunt.,  254,  the  Court 
refused  to  grant  a  rule  nisi  to  set  aside  an  award  on  the 
ground  that  the  arbitrator  had  allowed  in  account  premiums 
of  insurance  on  an  illegal  voyage,  and  that  usurious  com- 
missions had  been  allowed.  Oibbs,  C.  J.,  saying :  "  We  see  no 
reason  to  grant  a  rule  which  ultimately  cannot  be  supported." 
In  Oldfield  v.  Price,  6  C.  B.,  N.  S.,  547,  WUles,  J.,  said  that 
"  if,"  in  that  case,  "  there  was  an  error,  it  was  either  an  error 
of  fact  as  to  the  value  of  the  articles,  or  an  error  in  law  as  to 
the  principle  upon  which  the  damages  ought  to  be  assessed; 
in  either  case  the  Court  cannot  interfere." 

There  does  not  appear  to  have  been  the  least  foundation 
for  the  charge  that  the  umpire  made  the  award  without 
having  heard  the  testimony.  The  two  arbitrators  agreed, 
with  the  consent  of  both  the  parties  to  the  reference,  to  go 
over  the  accounts  and  settle  all  items  upon  which  the  parties 
could  agree,  and  then  to  call  in  the  umpire,  and  after  explaining 
what  they  had  done,  examine  together  the  disputed  items  and 
hear  all  the  evidence  in  reference  to  them,  which  course  they 
pursued  without  any  objection  from  either  of  the  parties 
interested,  who  were  always  present.  Mr.  McNarry,  indeed, 
says  that  his  co-arbitrator  Mr.  Smith,  in  explaining  to  the 
umpire  what  had  taken  place,  did  so  briefly,  and  in  such  a 
way  as  to  give  but  an  inadequate  idea  of  the  evidence ;  but 
the  only  witnesses  who  had  been  examined  before  the  refer- 
ence to  the  umpire,  were  re-examined  afterwards  in  his 
presence,  and  he  does  not  pretend  that  either  he  or  the  parties 
to  the  reference  made  the  slightest  objection  to  the  course 
pursued,  or  to  the  mode  in  which  the  umpire  was  informed  of 
what  had  taken  place,  and  there  was  nothing  to  have  pre- 
vented McNarry  from  supplementing  any  omission.  It  would 
be  most  unreasonable,  and  in  my  opinion  most  unjust,  for 
either  of  the  parties,  after  thus  sanctioning  what  was  done, 
to  wait  to  see  the  result  of  the  reference,  and  if  unfavorable 
raise  such  an  objection. 


Digiti 


zed  by  Google 


JULY,    1873.  229 

I  have  not  felt  it  necessary  to  advert  to  the  question  raised 
on  the  argument,  how  far  the  evidence  of  Mr.  Mclfarry,  one 
of  the  arbitrators,  was  receivable  to  impeach  the  award  of 
the  umpire  and  his  co-arbitrator,  as  in  all  essential  particulars 
his  statements  tending  to  cast  imputations  upon  them,  and  to 
invalidate  the  award,  have  been  so  fully  answered.  The 
observations  of  Mr.  Baron  Gleasby  in  the  Duke  ofBucdeuck  v. 
Metropolitan  Board  of  Works,  L.  R.,  5  Eng.  &  Ir.  App.,  434-5, 
bear  on  this  point,  as  well  as  on  the  concession  and  compromise 
which  must  often  take  place  both  in  awards  and  in  verdicts, 
of  which  so  much  complaint  was  made  in  this  case. 

A  more  important  question  for  consideration  is,  whether 
the  arbitrators  were  required  to  award  separately  on  each  of 
the  several  matters  submitted  to  them.  From  the  bond, 
under  which  the  reference  took  place,  it  would  appear  that 
several  distinct  accounts  and  matters  in  difference  between 
the  parties  were  submitted,  yet  no  rights  or  interest  except 
those  of  the  two  parties  to  the  reference  were  to  be  affected 
by  the  award,  for,  though  matters  connected  with  the  estate 
of  the  lat^  Arthur  J.  Riekarda,  of  which  they  were  executors, 
were  among  those  submitted,  yet  the  arbitrators  were  simply 
to  ascertain  the  amount  or  balance,  if  any,  due  by  either  to 
the  other  of  them,  under  apd  by  virtue  of  the  will  of  the 
deceased,  so  that  awarding  a  lump  sum  as  due  by  one  to  the 
other  in  respect  of  all  the  matters  submitted,  would  work  no 
injustice  or  wrong  to  either  party,  and  no  question  of  costs 
can  depend  on  the  mode  in  which  the  award  is  made,  as 
whatever  the  result,  or  however  the  award  was  made,  each 
party  was  to  bear  one-half. 

On  the  argument  in  support  of  the  rule  much  reliance  was 
placed  on  the  case  of  BandaU  v.  Randall,  7  East.,  81,  and 
Ryder  v.  Fisher,  3  Bing.,  N.  C,  874,  but  in  each  of  those 
cases  it  was  apparent  on  the  award  that  one  of  the  matters 
submitted  had  not  been  adjudicated  upon.  We  were  also 
referred  to  Russell  on  Awards,  and  that  author  says,  p.  252 : 
"An  arbitrator  may  award  one  sum  generally  in  respect  of  all 
money  claims  submitted  to  him,  unless  the  intention  of  the 
parties  as  expressed  by  the  submission  be  that  he  is  to  award 
separately  some  one  or  more  of  them,  or  that  there  is  some 
legal  necessity  for  his  doing  so,  as  for  instance,  to  determine 
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the  right  to  costs.  It  is  true,**  he  goes  on  to  say, ''  that  if  the 
aubmissioii  be  ambiguous  it  is  better  to  make  a  distinet 
adjudication  on  each  head." 

In  Sarrieon  v.  Creswidc,  13  C.  B.,  414,  a  great  number  of 
cases  are  referred  to  on  this  point,  and  Parke,  B.,  there  said : 
**  The  award  is  good  notwithstanding  the  arbitrator  has  not 
made  a  distinct  adjudication  on  each  or  any  of  the  several 
distinct  matters  submitted  to  him,  provided  it  does  not  appear 
that  he  has  excluded  any,"  and  in  the  case  before  us  it  is  not 
contended  that  any  have  been  excluded. 

The  case  of  Whitworth  v.  HaUe,  L.  R.,  1  Exch.,  257,  bears 
stron^y  on  the  question.  There  the  motion  was  to  set  aside 
an  award  or  refer  it  back  to  the  arbitrator,  cm  the  ground  that 
he  had  not  found  each  matter  referred  to  him  separately.  By 
the  agreement  of  reference  after  the  recital  of  several  matters 
in  difference  to  be  referred,  it  was  agreed  that  the  claims  and 
demands  of  Hcdae  against  Whiiworih  in  respect  of  the  di£kr* 
ences  and  matters  aforesaid,  and  all  matters  in  dispute  between 
them,  and  the  amount  to  be  fixed  for  certain  shares  which 
were  to  be  transferred  should  be,  and  the  same  were  thereby 
referred,  Bud  the  arbitrators  awarded  that  WhdiwarOt  should 
pay  to  Halae  £22,973  in  full  satisfaction  cf  all  claims  and 
demands  ol  Halse  against  WhittUQrth  in  respect  of  the  differ* 
ences  and  matters  mentioned  and  all  other  matters  in  dispute, 
including  the  amount  to  be  paid  for  the  shares,  &;c  It  was 
urged  in  support  of  the  rule  that  the  award  did  not  state 
what  amount  was  to  be  paid  on  account  of  the  shares,  which 
had  been  referred  as  a  distinct  matter,  and  ought  therefore  to 
be  80  found;  and  the  two  cases  cited  to  us  (Randall  v. 
Bandail  and  Ryder  v.  Fisher)  were  relied  on.  It  was  also 
contended  there  that,  without  knowing  the  amount  to  be  paid 
for  the  shares,  it  was  impossible  to  prepare  the  transfer,  as  the 
Stamp  Act  required  the  consideration  to  be  truly  expressed 
in  the  instrument  of  conveyance.  The  Court  nevertheless 
held  the  award  to  be  good,  and  that  an  award  should  not  be 
set  aside  unless  it  was  perfectly  clear  that  it  was  improperly 
made,  and  open  to  an  objection  which  could  be  raised  in  an 
action  brought  to  enforce  it ;  and  we  may  adopt  the  language 
of  Baron  BrarrvweU,  who  said:  *'If  it  had  been  clearly 
expressed  in  the  reference  that  the  arbitrators  should  decide 
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each  separate  matter  referred  to  them,  the  a^ard  must  either 
have  been  set  aside  or  sent  back  to  the  arbitrators,  but  as  it  is 
not  dear  we  cannot  do  so." 

As  to  the  award  being  final  on  all  the  matters  submitted, 
there  seems  to  me  to  be  no  question.  It  is  not  asserted  that 
all  matters  referred  were  not  considered  and  adjudicated  upon 
in  fact,  and  the  award  states  that  Walter  Rickarda,  after 
crediting  him  with  all  credits  to  which  he  is  entitled,  is 
indebted  to  Joe.  8.  Ridcards  in  the  sum  of  $7000,  which  we 
award  to  be  paid  by  the  said  W.  W.  Rickarde  to  the  said 
Joe.  8.  Rickarde,  in  full  of  all  the  matters  submitted. to  us  by 
the  said  bond. 

We  are,  therefore,  of  opinion  that  the  rule  should  be 
discharged  with  costs. 


THE    QUEEN   y.   BLACK. 

DwBnAXT  WM  oonvtotod  of  having  nodred  otrtaln  plalet  oOTCrod  with  amalgam,  Btolen 
ftom  a  cnuhing  mUl,  kaowing  tham  to  have  been  itolan.  An  application  was  made  by  the 
Kapler  Qold  Mining  Company  for  restitution  to  them  of  a  bar  of  gold  extracted  by  defendant 
ffom  tbe  amalgam.  It  being  uncertain  whether  the  Company  or  one  Shaffer  were  the  pertlet 
properly  entitled  to  the  gold,  it  wae  ordered  that  the  gold  be  handed  over  to  the  Oompaigr 
and  Shaffer  on  their  Joint  noeipt,  or  to  the  Company  with  the  aanctlon  of  t 


Ritchie,  E.  J.,  now,  (July  15th,  1873,)  delivered  judgment 
as  follows: — 

This  is  an  application  made  on  behalf  of  the  Na/pier  Oold 
Mining  Compam,y  for  a  bar  of  gold  now  in  Court,  on  the 
ground  that  it  is  the  property  of  that  company,  the  gold 
having  been  extracted  from  certain  plates  forming  part  of  a 
crushiBg  mill  of  which  the  company  was  owner.  The  gold 
was  found  in  the  possession  of  Blacle,  the  prisoner,  who  was 
convicted  of  having  received  the  plates  knowing  them  to 
have  been  stolen. 

The  application  is  made  under  chapter  31  of  the  Dominion 
Acte  of  1869,  section  113,  which  provides  that  if  any  person 
is  indicted  for  knowingly  receiving  stolen  goods  by  or  on 
behalf  of  the  owner,  and  is  convicted,  the  property  shall  be 
restored  to  the  own^ ;  and  the  Court  before  whom  the  party 
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is  tried  may  award  writs  of  restitution  or  order  restitution  in 
a  summary  manner. 

In  the  indictment  against  Black  there  were  counts  for 
stealing  the  plates  and  the  gold,  and  counts  for  feloniously 
receiving  them,  but  the  only  counts  on  which  he  was  found 
guilty  were  those  for  having  feloniously  received  the  plates 
knowing  them  to  have  been  stolen.  In  all  the  counts  of  the 
indictment  the  property  is  laid  as  that  of  Wm.  E.  Shaffer^ 
and  the  crushing  mill  from  which  the  plates  were  taken  as 
belonging  to  him.  The  jury  have  found,  and  the  evidence 
fully  justified  them  in  finding,  that  the  plates  were  stolen  and 
were  received  by  Black,  he  well  knowing  them  to  have  been 
stolen,  and  the  evidence  before  us  shows  that  the  gold  now 
applied  for  was  extracted  by  Black  from  the  plates  he  so 
i-eceived.  The  difficulty  which  has  pressed  itself  on  my  mind 
is  how  we  can  comply  with  the  application  of  the  Napier 
Oold  Mining  Company  and  order  the  gold  to  be  delivered 
to  them.  Not  only  was  the  property  treated  as  Shaffer*s  in 
the  indictment,  but  the  evidence  before  us  would  rather  lead 
to  the  conclusion  that  it  was  so  in  fact.  Fraser,  a  member  of 
the  company,  says  5Aajf6r' was  in  the  exclusive  possession  of 
the  crushing  mill  and  all  the  mining  property  of  the  company^ 
and  had  been  since  September,  1871 ;  he  does  not  say  upon 
what  terms,  but  Shaffer  himself  says  that  he  was  in  exclusive 
possession  of  them  when  the  plates  were  stolen,  that  he  had 
taken  them  for  a  year,  and  that  his  possession  covered  the 
crusher,  and  that  he  was  working  it  crushing  gold.  He 
describes  the  plates  as  of  copper,  so  arranged  as  to  catch  the 
gold  that  escaped  from  the  batteries  while  the  quartz  was 
being  crushed ;  that  they  became  valuable  by  use  as  they 
acquired  a  coating  of  amalgam  consisting  of  gold  and  quick* 
silver,  and  that  there  was  an  accumulation  of  this  on  the 
plates  in  question,  and  we  are  told  that  the  gold  and  quick- 
silver was  obtained  from  the  plates  by  scraping  them.  We 
have  not  been  informed  whether  or  not  this  scraping  would 
injure  them  or  whether  the  lessee  had  or  had  not  the  right  to 
scrape  them  from  time  to  time  during  his  lease  and  obtain  the 
gold  from  them. 

In  the  uncertainty  in  which  this  question  is  left  by  the 
evidence,  coupled  with  the  statement  in  the  indictment  that 
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both  the  plates  and  the  gold  were  the  property  of  Shaffer,  we 
cannot,  I  think,  order  the  gold  to  be  handed  over  to  the 
Napier  Gold  Mining  Company.  The  re-delivery  of  the  gold 
to  Black,  under  the  circumstances,  appears  to  me  to  be  out  of 
the  question.  Assuming,  as  we  are  justified  in  doing  from  the 
evidence  before  us,  that  it  is  the  identical  gold  taken  from  the 
plates  he  has  been  convicted  of  having  feloniously  received 
knowing  the  same  to  have  been  stolen,  and,  as  the  gold 
belongs  to  Shaffer  or  the  Napier  Oold  Mining  Company,  it 
may  be  delivered  to  them  on  their  joint  receipt,  or  to  the 
company,  with  the  sanction  of  Shaffer* 
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PLAnmrp  and  dafendant  entered  upon  land  under  claima  of  title  derived  from  the  nine 
aneeater,  and  ezerdaed  aimilar  aeti  of  ovnerdilp.  Some  yean  after  his  entry  plaintiff  received 
a  deed  of  the  land  from  an  uncle  who,  thouffh  he  claimed  the  whole  was  entitled  at  meet  to 
one-half.  After  the  making  of  the  deed  and  down  to  the  time  of  bringing  the  actien,  both 
partiM  eontlnoed  to  ezerdae  acta  of  ownerdilp,  aa  before. 

Held,  (Wiuiva,  J.,  diasenting,)  that  plaintiff  had  not  mKttx  an  exdnaive  poiHHion  of  the 
lot  as  entitled  him  to  bring  treepaaa  against  defendant 

RrrcHiE,  E.  J.,  now,  (July  15th,  1873,)  delivered  judgment 
as  follows : — 

This  was  an  action  of  trespass  to  land,  and  the  plaintiff  in 
support  of  his  case  produced  a  deed  from  Archibald  Taylor 
to  himself,  dated  7th  January,  1846,  of  premises  desciibed  as 
follows:  "All  the  back  lands  in  the  township  of  Truro 
belonging  to  the  estate  of  the  late  MaJtihew  Tayhr^*  which 
was  registered  on  the  20th  February,  1857.  The  land  in 
dispute  lies  on  WiUon'a  Mountain,  in  the  township  of  Truro^ 
and  is  said  to  be  a  back  lot 

The  plaintiff,  after  he  obtained  the  deed,  cleared  four  or 
five  acres,  and  had  a  surveyor  to  run  round  the  lot  thirty-four 
years  ago,  which  would  be  about  ten  years  before  the  date  of 
the  deed.  He  also  says  he  first  chopped  on  the  land  fifty 
years  ago,  and  at  the  time  of  the  survey  had  between  three 
and  four  acres  in  grain  and  under  fences.  These  fences  have 
gone  down,  and  for  the  last  twenty-four  years  he  has  only  cut 
wood  upon  the  lot    It  appears,  however,  from  the  plaintiff's 
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testimony,  that  David  Arckibaldy  the  father  of  the  defendant, 
cut  wood  on  the  lot  twenty  or  thirty  years  ago,  and  that  the 
defendant  has  cut  wood  on  it  for  several  years  past,  claiming 
a  right  to  do  so.  Archibald  Taylor,  who  gave  the  deed  to 
the  plaintiff,  his  nephew,  was  a  son  of  Matthew  Taylor^ 
deceased,  and  ^the  defendant's  mother  was  a  daughter  of  a 
brother  of  the  plaintiff  and  an  heir  at  law  of  the  old  man, 
Matthew  Taylor^  under  whom  plaintiff  says  he  first  took 
possession.  A  plan  was  produced  and  received  in  evidence, 
but  unconnected  as  it  is  with  any  grant  in  proceedings  in 
partition,  it  cannot  of  itself  be  evidence  of  title  in  the  grand- 
father of  the  plaintiff,  and  I  do  not  see  that  it  could  be  held 
to  have  that  effect,  considering  the  relationship  of  both  the 
contending  parties  to  him. 

On  the  part  of  the  defendant,  the  evidence  of  possession 
in  himself,  or  at  any  rate  of  a  concurrent  possession  with  the 
plaintiff,  is  so  strong  that  unless  the  plaintiff  can  show  an 
exclusive  title  in  himself,  he  can,  I  think,  have  no  right  to 
maintain  this  action. 

Independently  of  the  testimony  of  the  defendant  himself, 
who  proves  that  his  father  was  in  possession  of  the  lot  as 
long  as  he  can  remember,  and  that  nobody  disputed  his  claim, 
and  that  he  hauled  wood  off  it  every  year  wfaUe  he  lived,  and 
that  he,  the  defendant,  had  done  the  same  since,  a  witness 
testifies  that  he  knew  the  lot  forty-five  years  ago,  and  remem- 
bers a  clearing  on  it  made  by  D,  8.  Archibald,  the  father  of 
the  defendant,  which  he  (witness)  helped  to  fence  thirty-five 
or  thirty-six  years  ago,  and  that  every  year  as  regularly  as 
winter  came  round  he  cut  and  hauled  wood  off  it,  no  person 
interfering  with  him.  Another  witness  who  testifies  both  as 
to  the  clearing  and  the  cutting  by  the  father  of  the  def endant» 
says  that  he  never  knew  the  Taylors  doing  anything  on  the 
lot  before  eighteen  years  ago ;  since  then  they  have  cut  on 
the  land,  and  he  has  seen  them  and  defendant's  father  on  the 
land  together  within  speaking  distance,  cutting  and  taking 
wood  off.  This  witness  says  he  came  to  the  neigbourhood' 
twenty-two  or  twenty-three  years  ago,  and  the  first  year  he 
lived  with  defendant's  father,  who  then  cut  and  hauled  wood 
from  the  lot,  and  continued  to  do  so  till  he  died.  And  that 
there  was  a  clearing  called  the  David  8.  clearing  when  he 
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went  to  the  neighboarhood,  and  that  about  eighteen  years  ago 
there  was  one  made  by  Taylor. 

The  learned  Judge  who  tried  the  cause  told  the  jury  that 
the  plaintiff  appeared  before  them  with  a  deed  and  docu- 
mentary title  which  the  law,  under  circumstances  like  the 
present,  always  respected ;  and  that  the  defendant's  position 
was  very  different,  and  that  in  arriving  at  their  verdict  this 
was  an  element  which  should  have  its  proper  weight.  But 
was  this  in  fact  the  relative  position  of  the  two  parties  ?  The 
defendant  does  not,  it  appears  to  me,  come  before  the  Court  in 
the  light  of  a  mere  trespasser  and  the  plaintiff  alone  clothed 
with  title  ;  the  latter  says  he  first  entered  many  years  before 
he  got  a  deed  from  his  uncle  as  an  heir  at  law  of  his  grand- 
father, and  all  the  deed  could  give  him  was  the  additional 
interest  of  his  uncle,  who  was  a  co-heir  with  him  and  with 
defendants'  mother,  who  was  dead  when  the  deed  was  given, 
leaving  her  husband  tenant  by  the  curtesy,  and  the  defendant 
his  heir  at  law,  both  of  whom  claimed  the  land  and  exercised 
acts  of  ownership  over  it 

Both  parties,  therefore,  went  in  under  claim  of  title,  and 
it  would  seem  that  until  this  action  was  brought  each  respected 
the  right  of  the  other  to  cut  on  the  land.  I  am  of  opinion 
therefore  that  the  plaintiff  has  not  established  such  an 
exclusive  possession  of  the  lot  in  question  as  entitled  him  to 
bring  an  action  of  trespass  against  the  defendant. 

DesBabres,  J. — This  was  an  action  of  trespass  against 
defendant  for  breaking  and  entering  plaintiff's  close,  cutting 
down  his  trees,  etc.,  and  converting  to  his  own  use  the 
timber  and  wood  arising  therefrom.  It  was  tried  before 
Mr.  Justice  McCvMy  at  TrurOy  a  verdict  was  given  for 
plaintiff  and  a  rule  taken  under  the  statute  to  set  it  aside, 
which  was  argued  in  December  term  last  The  first  ground 
of  objection  taken  to  the  verdict  at  the  argument  was  that 
there  was  no  proof  of  title  in  plaintiff,  and  no  proof  of  title  in 
Matthew  TayloTy  through  whom  the  plaintiff  derived  hip  title. 
Secondly,  if  there  was  any  proc^  of  title  that  defendant  was  ten- 
ant in  common  with  plaintiff,  and  therefore  the  action  would 
not  lie.  Whether  the  land  in  dispute  is  in  or  has  passed  from  the 
Crown,  is  a  fact  of  which  we  are  not  informed,  no  grant  or 
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copy  of  grant  having  been  offered  or  produced  at  the  trial  by 
either  party.  The  only  piece  of  testimony  from  which  it  may 
be  inferred  that  the  Crown  had  parted  with  its  right  to  the 
land  is  a  plan  of  partition  tendered  in  evidence  by  the  plaintiff 
under  chap.  135,  sec.  39  of  the  Revised  Sixdutea,  and  received 
by  consent,  on  which  is  marked  the  names  of  Mattkew  TayUr 
and  William  Fisher^  as  the  pei'sons  to  whom  the  lot  of  land 
in  question,  known  as  lot  No.  10,  was  laid  off.  It  appears 
from  the  report  of  the  learned  Judge  that  Matthew  Taylor, 
the  allottee  and  grand-father  of  the  plaintiff,  married  the 
daughter  of  William  Fisher,  the  joint  allottee  with  him,  by 
whom  he  had  four  sons,  David  the  father  of  the  plaintiff, 
Archibald^  and  two  others,  whose  names  are  not  given* 
David  and  Archibald  alone  survived  their  father,  at  whose 
death  and  at  the  death  of  their  mother  they  became  entitled 
to  the  whole  of  the  lot,  there  being  no  proof  that  these  two 
brothers  not  named  left  any  heirs ;  for  one-half  of  it  in  right 
of  their  father  and  the  other  half  in  right  of  their  mother  the 
heir  of  William  Fisher.  David  Taylor  died,  leaving  five 
children,  including  the  plaintiff  and  the  father  of  defendant's 
mother.  After  the  death  of  David,  the  brother  of  Archibald, 
the  latter  who  survived  him,  though  only  entitled  at  most  to 
one-half,  claimed  the  whole  of  the  lot  and  sold  and  conveyed 
it  to  his  nephew,  the  plaintiff,  by  deed  dated  the  7th  of 
January,  1846.  The  plaintiff,  it  appears,  asserting  his  right 
of  property  over  the  lot  had,  several  years  before  the  purchase 
of  it  from  his  uncle,  entered  upon,  cleared  and  taken  crops 
from  two  or  three  acres  of  it,  and  also  from  time  to  time  as 
he  required  it,  cut  and  carried  away  wood  for  fuel  and  other 
purposes  therefrom. 

In  April,  1869,  the  plaintiff  sold  and  conveyed  to  one 
Joseph  Cameron,  one-half  of  this  lot,  and  he  has  brought  the 
present  action  for  trespass  alleged  to  have  been  committed 
thereon  by  defendant  previous  to  that  sale.  He  now  claims 
the  remaining  half  part  of  the  lot,  and  the  question  is  whether 
hia  claim,  as  against  the  defendant  who  also  claims  a  right  in 
the  lot  as  tenant  in  common  with  plaintiff,  is  of  such  a 
character  as  to  entitle  the  latter  to  maintain  the  present 
action.  The  defendant  claims  an  interest  in  the  lot  in  right 
of  his  mother  who  was  a  daughter  of  plaintiffs  brother  and 
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married  one  David  8.  Archibald,  (now  deceased,)  the  father 
of  defendant,  and,  as  sach  daughter,  was  entitled  to  her 
father's  share  and  interest  in  this  wood  lot.  It  is  true  the 
defendant's  interest  in  this  lot  containing  only  about  100 
acres,  of  which  David  Taylor,  his  mother^s  grandfather,  only- 
owned  one-half,  is  small,  but  small  and  of  little  value,  as  it 
may  be,  it  appears  the  defendant's  father  for  many  years 
asserted  his  right,  and  defendant  since  his  father's  death  has 
continued  to  assert  his  right  in  it  by  exercising  acts  of  owner- 
ship over  the  lot  and  cutting  and  carrying  away  from  year  to 
year  wood  therefrom  in  the  same  manner  as  the  plaintiff  did. 

The  learned  Judge  before  whom  this  cause  was  tried  drew 
the  attention  of  the  jury  to  the  fact  that  the  plaintiff  claimed 
under  a  deed,  which  at  least  gave  him  a  colorable  title  to  the 
whole  lot,  and  explained  to  them  the  difference  between  a 
possession  taken  under  such  a  title  and  one  like  that  taken  by 
defendant,  who  had  entered  on  the  lot  to  cut  and  carry  away 
wood  from  time  to  time  without  any  paper  title  to  base  his 
acts  upon,  which  he  said  could  only  therefore  be  regarded  as 
aets  of  trespass,  at  all  events  as  doubtful  acts  of  possession. 
There  is  a  great  difference  between  an  dntry  on  land  under 
color  of  title  and  an  entry  without  any  pretence  of  claim ; 
but  in  this  case  it  must  be  borne  in  mind  that  the  entries  of 
both  parties  were  at  first  under  a  claim  of  title  derived  from 
the  same  ancestor,  old  Matthew  Taylor,  the  grandfather  of  the 
plaintiff  and  the  great  grandfather  of  defendant's  mother,  in 
whose  right  the  latter  claimed,  and  having  so  entered  and 
both  parties  having  exercised  the  same  acts  of  ownership 
over  the  land  as  tenants  in  common,  I  do  not  see  how  the 
present  action  can  be  maintained  against  defendant  as  a 
trespasser.  If  the  possession  of  the  plaintiff  had  been  an 
exclusive  possession,  it  would,  under  chapter  12,  sections  5  and 
7  of  the  Act  of  1866,  have  been  considered  adverse  to,  and 
operated  as  a  disseisin  of  defendant  notwithstanding  the 
existence  of  the  tenancy  in  common ;  but  I  do  not  think  the 
possession  which  the  plaintiff  really  had  was  exclusive,  it 
was,  in  my  view,  a  concurrent  possession  with  defendant, 
and  nothing  more. 

I  am  of  opinion,  on  consideration  of  the  whole  case,  that 
there  ought  to  be  a  new  trial. 
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WtLKiKS,  J.,  disse^nHente. — In  investigating  iiiis  cam  I 
have  found  that  an  inquiry  is  neceRsitated  into  principles 
and  cases  which,  to  a  certain  extent,  are  peculiar  to  some 
of  the  Courts  of  the  A^jmrioom  UTiian,  relatively  to  their 
administration  of  the  law  of  real  property.  How  far  these 
peculiarities  have  be^,  or  are  to  be,  recognized  in  our 
Court,  is  a  question  important  to  be  decided,  and  one 
that  is  raised  in  the  case  under  consideration.  The  learned 
Judge  who  tried  this  cause  contrasted,  and  fiavorably 
to  the  plaintiii^  the  position  of  the  parties  on  the  point  of 
apparent  acts  of  dominion  exercised  by  them  on  the  land  ia 
question.  He  told  the  jury  in  effect  that  inasmuch  as  all 
such  acts  done  by  plaintiff  since  the  date  of  a  deed  which  he 
held  of  the  lot,  were  done  by  one  who  had  that  deed,  (evea 
assuming  it  to  be  a  defective  deed)  those  acts  so  done  by  him. 
established  a  legal  possession  of  the  whole  lot  as  against  the 
defendant,  who  had  since  the  time  when  that  deed  was  givea 
done  similar  acts  on  the  land,  and  the  acts  which  constituted 
tiie  alleged  trespass,  without  showing  any  paper  title  what- 
ever. If  the  established  doctrine,  not  merely  of  Masactckur- 
aetta,  but  of  the  Suifreme  Court  of  the  Union,  governs  the 
case,  as  an  adopted  authority,  the  jury  were  rightly  instructed. 
In  lessee  of  Clarke  v.  CourteTMy,  5  Peters,  354,  Mr.  Justice 
Story  thus  expressed  the  judgment  of  the  Court  on  the  point, 
adverted  to :  "  Where  a  person  enters  into  land  under  a  deed 
or  title  his  possession  is  construed  to  be  co*extensive  with  his 
deed  or  title;  and  although  the  deed  or  title  may  turn  out  to 
be  d^ective  or  void,  yet,  the  true  owner  will  be  disseised  to 
the  extent  of  the  boundaries  of  such  dead  or  title."  In  that 
case,  the  true  owner  is  disseised  to  that  extent ;  but  the  Court 
proceeded  strikingly  to  contrast  the  condition  of  him  who 
enters  without  claim  of  title.  Respecting  him  in  a  contention 
with  the  true  owner,  the  Court  said  :  *'  If  a  mere  trespasser, 
without  any  claim  or  pretence  of  title,  enters  into  land  and 
holds. the  same  adversely  to  the  title  of  the  true  owner,  it  ia 
an  ouster  or  disseisin  of  the  latter ;  but  in  such  case,  the  pos- 
session of  the  trespass^  is  bounded  by  the  actual  occupancy 
and  consequently  the  true  owner  is  not  disseised  except  as  to 
the  portion  so  occupied."  From  this  it  is  evident  that  dis- 
seisin, as  put  in  the  former  part  of  the  redes,  cannot  depend 
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on  the  degree  of  defectiveness  of  the  colorable  deed  or  title. 
The  most  defective  deed  must  necessarily  be  as  effective  to 
produce  the  legal  result  indicated  as  the  least  defective  ona 
The  Court  spoke  ev^s  of  a  void  deed  or  title :  "  All  that  the 
rationale  of  the  rule  exacts  is,  that  by  means  of  the  paper 
purporting  to  be  a  deed,  the  extent  of  the  possession  claimed 
to  be  taken  shall  be  made  to  appear."  It  would  be  irrational 
to  require  or  permit  a  defective  or  void  deed  to  be  produced 
for  any  other  purpose.  The  doctrine  as  above  stated  by  the 
Supreme  Federal  Court  has  been  recognized  in  Niw  Brums* 
wick  in  lessee  of  DesBarres  v.  White,  1  Kerr,  603,  in  which 
ease  Chipman,  C.  J.  cited  OUTricm  v.  Kelly,  (sittings  after 
Trinity,  1&38),  in  which  it  had  been  ruled  "  that  wherever  a: 
party  enters  on  land  under  a  deed  or  claim  of  title  with 
8j>ecific  boundaries,  the  possession  of  part  should  be  deemed 
possession  of  the  whole."  The  doctrine  in  question  seemed 
to  be  recognized  in  this  Province,  in  Cunard  v.  Irvine,  The 
following  authorities,  drawn  fi*om  the  MasmchuwUa  Beparts^ 
demand  in  this  connexion,  careful  ccHisideration :  WiUeston  v. 
Morse,  10  tleL,  17,  and  the  authorities  therein  reviewed, 
especially  SUtf/ter  v.  Itawson,  6  Met.,  444,  and  the  cases 
noticed  by  Uie  Court  therein.  See  also  Slayter  v.  Jephenon^ 
6  Cush.,  129. 

Cunard  v.  Irvine  was  dedded  by  this  Court  in  1853. 
The  plaintiff's  title  deduced  from  one  Logan,  who  in  the  year 
1811,  had  professed  to  convey,  by  deed  in  proof,  the  lot  of 
wild  land  in  question  to  Bobie  and  Hutchineon,  was  perfect, 
with  the  exception  that  no  seisin  in  Logan  appeared,  save  by 
an  inference  from  the  fact  of  his  having  conveyed.  The 
Court,  Halibtirton,  C.  J.,  dubitante,  decided  that  no  seisin 
was  shewn.  Blisa,  J.,  said  :  "  The  conveyance  by  Logan, 
though  an  asertion  of  a  right,  is  not  necessarily,  to  say  the 
least  of  it,  evidence  that  he  had  a  right  to  convey."  To  have 
looked  to  WeatminBter  HaU  for  an  authority  on  the  point  of 
inquiry  applicable  to  the  forest  land  of  America  would  have 
been  hopeless,  and  the  Court  did  not  then  possess  the  facilities 
for  reference  to  authorities  in  the  Nova  Scotia  Courts  which 
we  now  have.  Tet  from  that  source  an  auAority  on  the 
very  point  might  then  have  been  obtained,  which  would  per- 
haps have  averted  a  decision  which  tiie  Ooart  reached  with 
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evident  reluctance.  I  must  indulge  the  pleasure  of  refen*ing 
to  a  remark  made  by  0.  J.  Hcdiburton  in  Cuna/rd  v.  Irvine, 
because  it  is  characteristic  of  the  great  sagacity  of  his  mind. 
He  said :  "  I  cannot  bring  myself  to  view  these  conveyances 
as  mere  nullities,  or  to  look  upon  the  conveyance  by  Logan  as 
a  fraud,  concocted  in  1811,  to  enable  an  ejectment  to  be 
brought  in  1852 ;"  and  then  he  added,  "  I  think  on  this  side 
the  AUantic  the  conveyances  form  a  prima  fade  case,  which 
calls  upon  the  possessor  to  show  that  Logan  had  no  right  to 
convey  this  lot,  or  that  he,  the  defendant,  had  subsequently 
obtained  a  right  to  it  himself."  The  views  thus  expressed 
were  in  accordance  with  a  decision  of  the  Supreme  Court  of 
Maaaachuaetta  (of  which  our  Court  was  not  then  aware),  in 
Ward  V.  FvMer,  16  Pick..  187,  reviewed,  explained  and  con- 
firmed, aub  modo  at  least,  in  WUleaiton  v.  Moras,  10  Met.,  17. 
The  rule  as  laid  down  in  Pickervrig  is  in  these  words :  "  The 
rule  which  we  intend  hereby  to  establish  is,  that,  in  the 
absence  of  other  evidence,  the  deed  itself  raises  a  presumption 
that  the  grantee  had  sufficient  seisin  to  convey,  and  also 
operates  to  vest  the  legal  seisin  in  the  grantee.  That  rule 
in  the  case  last  referred  to  from  Metcalf  was  recognized  by 
the  same  Court  with  a  modification  to  be  implied,  perhaps 
from  these  words  of  the  Court,  viz.,  "  This "  (the  rule)  "  is 
true  undoubtedly,  as  to  ancient  deeds,  such  as  were  given  in 
evidence  in  that  case.  Whether  it  is  true  also  as  to  recent 
deeds  "  (the  deed  before  the  Court  was  only  four  years  old) 
"  may  be  more  doubtful."  The  deed  in  Gunard  v.  Irvine  was 
upwards  of  forty  years  old,  and  that  with  which  we  have  to 
deal  in  this  case  was  upwards  of  twenty-five  years  old  at  the 
trial. 

It  may  be  well  to  remark,  that  in  almost  all  the  Maaaa- 
ckuaetta  cases  where  a  deed  is  mentioned,  it  is  spoken  of  as  a 
recorded  deed.  This  is  because  by  one  of  their  statutes  great 
efficacy  is  given  to  recording  where  the  grantor  has  a  good 
and  valid  title.  The  doctrine,  however,  enunciated  in  Ward 
v.  FvMer  had  not,  and  could  not,  have  any  connection  with 
recording.  This  is  obvious  from  the  consideration  that  the 
grantor  had  prima  facie  a  good  and  valid  title,  at  the  time  of 
the  execution,  was  the  inference  drawn  from  the  act  of  execut- 
ing the  deed,  which  was  an  act  antecedent  to  the  recording  of  it 
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It  becomes  necessary  for  me  to  notice  the  decision  in 
Boyd  V.  MUlety  given  in  the  last  term,  because  it  bears  on  the 
present  subject  of  inquiry.  As  in  that  case  I  differed  from 
the  Chief  Justice  and  one  of  my  learned  brethren,  who  con- 
stituted the  majority  that  decided  it,  I  feel  it  my  duty  to 
forbear  reasoning  upon  it.  I  content  myself  with  stating 
what  the  decision  was.  That  cause  had  been  twice  tried  and 
on  the  same  state  of  facts ;  but  a  circumstance  marked  the 
second  trial  which  essentially  distinguished  it  from  the  former 
trial.  I  allude  to  a  question  submitted  to  the  jury  at  the 
latter  trial  which  was  not  submitted  at  the  former  trial.  It 
will  be  noticed  presently.  The  plaintiff  in  ejectment  sought 
to  recover  "  lot  64,  letter  D,  in  Falmouth,''  The  following 
uncontradicted  facts  Were  in  evidence : — When  the  whole  lot 
was  in  a  state  of  wilderness,  and  the  defendant  was  not  on 
the  lot  nor  had  any  connection  with  it,  the  plaintiff's  father 
had  hauled  timber  from  off  the  lot  to  his  mill.  At  the  time 
when  the  father  was  so  engaged,  two  of  his  sons,  brothers  of 
the  plaintiff,  were  seen  in  the  act  of  cutting  on  the  lot. 
Relatively  to  that  act  of  the  father  the  Judge  put  this  ques- 
tion to  the  jury :  "  Did  old  Daniel  Boyd  haul  timber  from  off 
lot  64,  as  testified  to  by  plaintiff,  in  assertion  of  his  ownership 
of  the  lot  r  The  jury  answered  "  He  did."  On  the  6th 
Marchy  1844, — which  was  subsequent  to  the  act  of  hauling 
off,  when  the  defendant  was  not  living  on  the  land  nor  had 
any  connection  with  it,  nor  made  any  claim  to  it, — the  father 
of  the  plaintiff  (so  subsequently  found  to  have  previously 
asserted  a  right  to  the  lot  by  an  act  done  on  the  soil)  con- 
veyed in  fee  to  his  son  the  plaintiff  the  lot  in  question.  His 
deed  in  proof  described-  it  as  "  described  in  the  plan  of  the 
township  of  Falmouth,  and  distinguished  by  letter  D,  con- 
taining 400  acres."  At  the  trial  the  plan  vras  proved,  and  it 
established  the  identity  of  the  lot  with  the  corresponding  lot 
on  the  plan.  The  contents  of  the  lot  were  also  proved.  In 
1847  the  plaintiff,  having  the  deed,  caused  the  lot  to  be  sur- 
veyed, the  bounds  of  it  to  be  ascertained,  and  a  plan  of  it  to 
be  made,  which  was  exhibited  at  the  trial  by  the  surveyor 
who  made  it.  At  that  time,  too,  the  defendant  had  no  con- 
nection with  the  land.    The  defendant  described  himself  as  a 

squatter  and  asserted  no  claim  of  title  to  the  land.    He  spoke 
16* 
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doubtfully  as  to  the  house  in  which  he  lived  being  on  the  lot. 
He  did  not  pretend  to  have  occupied  any  part  of  the  land  for 
twenty  years.  He  then  described  the  nature  and  extent  of 
his  occupation.  "I  have  twenty-five  or  thirty  acres  of 
clearing.  I  may  have  four  acres,  may  be  not  as  much,  may 
be  more,  under  the  plough ;  the  rest  (i.  e.,  relatively  to  the 
twenty-five  or  thirty  acres)  cut  over."  This  was  defendant's 
whole  case,  as  opposed  to  plaintiff's  claim  for  possession  of  a 
lot  proved  to  contain  400  acres. — a  claim  founded  on  his 
father's  deed  professing  to  give  him  title  of  the  whole  lot, — 
on  his^wn  act  subsequent  to  the  acquisition  of  his  deed,  viz., 
surveying  the  lot,  then  in  a  state  of  wilderness.  The  Judge 
told  the  jury  that  if  they  answered  affirmatively  the  particular 
question  he  put  to  them,  to  find  a  verdict  for  the  plaintiff*  for 
the  whole  lot.  They  found  accordingly;  but  the  Court  set 
the  verdict  aside.  I  may  as  well  mention  (though  the  doc- 
trine to  which  I  am  about  to  refer  has  perhaps  no  bearing  on 
Taylor  v.  ArcMhald)  that  it  seems  now  the  settled  doctrine 
of  the  Supreme  Court  of  Masaachuaetta  that  he  who  first 
enters  on  wilderness  land,  and  does  any  act  of  ownership 
thereon,  animo  damandi,  though  without  any  colorable  paper 
title,  is  seized  of  the  whole  lot  claimed  by  him  as  against  him 
who  subsequently  enters  on  the  possession  of  the  first  occu- 
pant. Slayter  v.  Rawaon,  6  Met.,  444,  confirmed  in  WiUesUm 
V.  Morae,  10  Met.,  17.  It  may  be  well  to  consider  whether 
(although  a  foreign  judgment  respecting  real  estate  has  no 
intrinsic  authority  with  iis)  it  may  not  be  expedient  to  adopt 
judicially,  when  a  case  may  arise,  a  decision  of  the  enlightened 
Supreme  Court  of  Maaaacknaetta,  which  is  not  opposed  to  our 
circumstances  or  condition,  if  the  decision  be  of  such  a  nature 
and  in  such  a  matter  as  that  one  on  the  same  subject  would 
be  not  likely  to  be  found  among  the  precedents  in  Weatiminster 
HaU. 

After  these  preliminary  views  of  the  law,  I  pass  6n  to  an 
examination  of  the  case  before  us.  The  learned  Judge,  I 
think,  was  fully  warranted  to  consider  the  plan,  admitted  as 
it  was,  as  evidence  in  the  cause.  Tt  does  not  appear  to  me, 
however,  to  be  indispensible  to  the  establishment  of  the 
plaintiff's  case.  It  is  dated  as  far  back  as  1780,  and  would 
purport,  as  reported,  to  be  the  result  of  a  division  of  the  town* 
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ship  under  writ  of  partition.    It  was  produced,  too,  from  that 
office  which  would  be   its  proper  place  of  deposit,  if  duly 
certified  ; — marked  on  its  face  in  lot  "  No,  10/'  allotted  to  one 
who  is  proved  to  have  been  the  grandfather  of  the  plaintiff, 
and  to  one  William  Fidier.    The  plaintiff  relied  on  a  deed 
proved,  and  dated  fhe  7th  January,  1846,  by  which  Archibald 
Taylor,  in  consideration  of  £8,  conveyed  to  him  in  fee  "  all 
the  bswsk  lands  in  the  township  of  Tnvro,  belonging  to  the 
estate  of  the  late  Matth&io  Taylor  J'    It  was  proved  that  the 
plaintiff  was  a  grandson  of  the  Mattltevj  Taylor  named  in  the 
plan, — that  he  was  dead  at  the  execution  of  the  deed, — that 
the  feoffor  in  the  deed  named  was  an  uncle  of  the  plaintiff, 
and  at  the  execution  of  it  the  only  one  of  old  Mattheiv's 
children  then  living.    The  jury  found  a  sufficient  evidence  of 
the  identity  of  "  the  back  lands  of  MattJiew  Taylor  "  with  lot 
No.  10  of  the  plan.     The  parties,  and  the  witnesses  on  both 
sides,  spoke  of  that  lot  as  the  same  with  the  lot  in  dispute. 
The  plaintiff  was  proved  to  have  exercised  acts  of  possession 
on  the  lot  long  previous  to  the  commencement  of  his  title, 
under  his  grandfather,  while  at  or  immediately  before  the 
execution  of  the  deed  to  him  he  was  invested  with  seisin  of 
the  lot  by  his  uncle,  when  they  were  both  on  the  land.    At 
that  time,  when  the  external  bounds  of  the  lot  were  suffi- 
ciently marked  to  be  easily  discernable,  the  feoffor,  proved 
to  have  returned  to  the  county  of  Colchester  from  a  distant 
county  in  which  he  had  been  living,  for  the  purpose  of  looking 
after  this  land,  repaired  to  it  with  the  plaintiff  on  the  day 
before  the  deed  was  executed.    The  defendant  was  not  then 
living  on  the  lot,  or  near  it.    A  defined  blazed  line  was  then 
apparent,  separating  the  lot  from  the  adjoining  lot.     The 
plaintiff  said :  "  We  found  the  four  corners  of  the  lot  when 
my  uncle  was  there, — we  were  on  it  and  acro&s  it."    From 
this  it  is  clear  that  the  uncle,  contemporaneously  with  the 
delivery  of  the  deed,  put  the  plaintiff  in  possession  of  lot  No. 
10  in  connection  with  the  deed.    That  point  of  identity  is 
confirmed  by  the  evidence  of  Isaac  N.  Archibald,  who  said, 
•*  I  know  the  lot  in  question.     I  have  one  adjoining.    I  know 
the  lines.    My  north  line  is  the  south  line  of  the  lot"    That 
that  lot  constituted  a  part  of  the  back  lands  of  old  Matthew 
Taylor,  was  clearly  proved.    The  jury  too,  must  be  taken  to 
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have  found  that  fact.  The  lot  was  proved  to  be  a  100  acre 
lot  called  "  back  land."  The  grandfather  was  seised  of  it  fifty 
years  before  the  trial,  as  the  plaintiff  swore  he  took  possession 
under  the  grandfather  at  that  time.  The  seisin  thereof,  there- 
fore presumably  continued  in  the  grandfather  so  long  as  the 
title  remained  in  him.  The  plaintiff  swears  that  when  he  got 
his  deed  and  took  possession  under  it  from  his  uncle,  the 
uncle  said  he  was  the  best  owner.  He  may  have  been  so  in 
law,  by  title  derived  from  his  father.  One  of  his  heirs-at-law 
he  certainly  was.  If  defendant  cannot  shew  a  better  title 
than  that  thus  derived  to  the  plaintiff,  he  cannot  be  heisird  to 
cut  down  the  presumption  arising  from  the  deed  and  posses- 
sion of  the  whole  lot  taken  under  it.  The  evidence  of  seisin 
of  the  lot  in  the  plaintiff  as  also  in  him  from  whom  he  took 
the  deed  was  sufficient  to  warrant  the  verdict,  if  the  doctrine 
of  the  U.  8.  Courts,  which  I  have  noticed  is  to  govern  our 
decision,  and,  as  the  original  possession  of  the  lot  was  shown 
to  be  in  old  Matthew  Taylor,  and  in  him  alone,  so  far  as  there 
is  evidence  of  actual  possession,  the  plan,  though  it  was,  a& 
introduced  into  the  case  as  evidence,  might  be  eliminated  from 
our  consideration. 

Let  us  now  turn  to  the  defendant's  case,  and  survey  the 
position  occupied  by  him  under  the  evidence.  All  his  act» 
and  those  of  his  father  (deceased)  done  on  the  land  since  1846, 
when  plaintiff  got  his  deed  (and  they  consisted  of  partial 
clearing  and  repeated  acts  of  cutting  trees  and  carrying  them 
away)  were  done  contentiously  and  adversely  as  regards  the 
plaintiff,  and  it  is  a  settled  principle  of  law  that  in  such  a 
case  of  conflicting  acts  of  possession,  both  parties  cannot  be 
held  to  have  had  a  rightful  possession,  but  the  rightful  pos- 
session must  be  referred  to  him  who  has  the  better  title.  See 
lessee  of  Clarke  v,  Courtenay,  5  Pet,  354. 

The  title  to  the  lot,  in  that  view  of  the  case  which  the 
American  authorities  support,  is  in  the  plaintiff,  by  virtue  of 
his  deed — a  deed  supported  by  sufficient  evidence  of  seisin — 
a  deed  the  validity  of  which  I  do  not  consider  it  competent 
to  this  defendant  to  question.  The  plaintiff  then  has  the 
possession,  unless  the  defendant  has  shewn  a  possession  which 
in  law  is  consistent  with  the  plaintiff's  proved  title  and  pos- 
session.   It  was  contended  at  the  argument  that  he  was  a 
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tenant  in  common  of  the  lot  with  the  plaintiff.  Lineally 
decended,  through  his  deceased  mother  from  old  Matthew 
Taylor,  the  grandfather,  he  certainly  is.  The  case  presents  no 
valid  proof  of  the  death  of  old  Mrs.  Taylor,  who  was  a 
daughter  of  old  Fisher.  The  defendant's  father  died  ten  years 
before  the  trial.  He  certainly,  in  view  of  the  plaintiff's  status, 
did  not  die  seised  of  the  lot.  At  the  time  of  the  execution  of 
the  deed  to  the  plaintiff,  defendant's  mother  was  dead,  and 
his  father,  in  respect  of  any  interest  he  had  in  the  lot  through 
her,  was  then  tenant  by  the  curtesy,  and  her  children  had 
succeeded  to  her  rights.  All  these  (defendant'4  father 
included)  were,  under  the  circumstances  of  this  case,  by 
operation  of  the  deed  and  entry  of  the  plaintiff  under  it,  in 
his  own  right  disseised  of  their  respective  rights  by  curtesy 
and  by  descent,  if  they  existed.  (Lessee  Clarke  v.  Courtenay, 
eupra,) 

But,  if  in  1846,  the  children  of  the  defendant's  mother, 
then  deceased,  were  tenants  in  common  with  the  plaintiff  in 
regard  to  the  lot,  still  if  he  was  then  seised,  as  I  have  sup- 
posed him  to  have  been,  by  virtue  of  the  deed,  his  possession 
subsequently  from  the  effect  of  the  7th  section  of  the  Limita- 
tion Act  of  1866,  read  in  connection  with  sections  2  and  12, 
cannot  be  deemed  to  have  been  the  possession  of  this  defend- 
ant, since  the  death  of  his  father.  That  statute  has  completely 
abrogated  the  old  doctrine  of  the  possession  of  one  tenant  in 
common  being  necessarily  the  possession  of  his  co-tenants. 
The  possession  of  the  plaintiff  since  he  obtained  bis  deed,  has 
not  been  in  law  the  possession  of  any  tenant  in  common  with 
him,  if  such  tenancy  in  common  existed  in  relation  to  the 
land  in  question.  About  three  years  after  the  English  act 
passed  CuUey  v.  Doe  e  dem.  Taylerson,  as  reported  in  11  Ad.  & 
Ell,  1008,  was  decided.  In  that  case  it  was  held  that  under 
the  sections  in  question,  the  defendant's  possession  in  ejectmeiit 
could  not  be  held  to  have  been  that  of  the  other  tenants  in 
common,  for  that  section  (12)  made  the  possession  of  tenants 
in  common  separate  from  the  commencement  of  the  tenancy 
in  common  and  not  merely  from  the  time  of  the  act  passing. 
To  the  same  effect  is  D6e  e.  d.  Holt  v.  Horrocks,  1  C.  &  K.,  566. 
It  follows  that  this  plaintiff  has  been  exclusively  seised  since  the 
date  of  his  deed  and  that  defendant  trespassed  on  his  possession. 
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There  is  a  view  of  this  case  which  may  be  succinctly  put 
thus  :  The  first  possession  of  the  lot  is  proved  to  have  been 
had  by  Taylor,  the  grandfather.  Presumably,  then,  he  owned 
the  lot.  He  died,  and  presumably  intestate.  (See  Morris  v. 
Callanan,  105  Mass.,  132,  per  Gray,  J.)  ArchibaXd  Taylor, 
his  son,  was  an  heir  at  law;  he  conveyed  the  land  to  the 
plaintiff.  The  plaintiff,  in  any  view  of  the  question,  took  by 
the  deed  all  Archibald'a  interest.  Even  viewing  that  interest 
to  have  been  merely  the  interest  of  one  tenant  in  common, 
plaintiff,  under  that  deed,  must  be  deemed  to  have  had  posses- 
sion of  the  whole  lot.  Then  came  the  Limitation  Act,  which 
made  his  possession,  then,  and  at  the  time  of  the  trespass, 
exclusive  of  all  other  tenants  in  common.  It  must  be  borne 
in  mind,  that  when  the  plaintiff  got  his  deed,  defendant  (the 
son  of  a  great  grand-daughter  of  old  Matthew)  does  not 
appear  to  have  been 'an  heir  at  law  of  the  first  Matthew 
Taylor. 

I  think  the  rule  to  set  aside  the  verdict  for  the  plaintiff 
should  be  discharged. 


COXETTER   V.    HORNSBT    et    al. 

Vkrdigt  set  Mide  m  being  agmlnst  the  weight  of  evidence  and  the  Judge's  diaige. 

DesBarres,  J.,  now,  (August  12th,  1873,)  delivered  judg- 
ment as  follows : 

This  was  an  action  brought  by  the  plaintiff  to  recover  the 
sum  of  $1055.67,  claimed  to  be  due  to  him  by  the  defendants 
for  services  alleged  to  have  been  performed  for  them  in  taking 
care  of  and  protecting  a  mining  property  of  which  they  were 
owners,  situate  at  Oldham,  in  this  County.  The  case  was 
tried  before  my  brother  Wilkiiis  at  the  last  sittings  of  the 
Court  here,  when  a  verdict  was  found  in  favor  of  the  plaintiff 
for  $500.  There  was  a  rule  taken  under  the  statute  to  set 
the  verdict  aside,  which  was  argued  before  the  Court  during 
the  present  term,  and,  having  since  the  argument  considered 
the  case,  I  will  now  proceed  to  state  the  view  I  have  taken  of 
it,  in  which  I  believe  the  rest  of  the  Court  concur. 
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It  appears  from  the  evidence  that  the  gold  mining  pro- 
perty, out  of  which  this  suit  has  arisen,  at  first  belonged  to 
William  Fraser  (one  of  the  defendants)  and  one  M.  H, 
Rickey ;  that  the  right  which  Rickey  had  in  it  after  passing 
through  several  hands  at  length  became  vested  in  John  W, 
Watt,  who,  on  the  28th  Febi'uary,  1870,  sold  and  transferred 
it  to  llomshy,  who  from  that  time  became  joint-owner  of  the 
mine  with  Fraser.  For  several  months  before  the  sale  and 
transfer  made  by  Watt  to  Hornaby,  the  plaintiff  was  entrusted 
by  Fraser  and  Watt,  the  then  owners,  with  the  working  and 
management  of  the  mine,  but  when  Homaby  became  the 
purchaser  of  Watts'  interest  in  it  and  he  and  Fraser  became 
the  owners,  it  was  at  once  resolved  to  discontinue  the  work- 
ing and  close  the  mine,  and  the  plaintiff's  charge  as  manager 
and  superintendent  of  it  then  ceased.  The  plaintiff,  it 
appears,  was  fully  paid  for  all  the  services  performed  by  him 
in  connection  with  the  mine  up  to  the  time  it  was  closed, 
and  the  question  now  for  our  consideration  is  whether  there 
is  sufficient  evidence  to  sustain  the  verdict  which  the  jury 
have  found  in  his  favor,  for  services  rendered  by  him  for 
defendants  subsequent  to  the  closing  of  the  mine,  when 
Hornsby  became  joint-owner  of  it  with  the  other  defendant. 
The  plaintiff  produced  witnesses  to  prove  that  where  mining 
operations  are  discontinued  it  is  usual  to  leave  some  person 
in  charge  of  the  property,  but  the  necessity  and  expediency 
of  doing  so  is  a  matter  that  must  always  be  judged  of  by  the 
owners,  who  may  not  consider  it  necessary  to  incur  the 
expense  of  such  protection,  as  it  would  seem  was  the  view 
taken  by  the  defendants  in  the  present  case. 

It  does  not  appear  from  plaintiff's  own  evidence,  upon 
which  his  claim  mainly  rests,  that  any  express  agreement  was 
made  between  himself  and  defendants  to  perform  the  services 
for  which  the  present  action  is  brought,  or  that  he  was 
requested  by  the  defendants  or  either  of  them  to  protect  their 
mining  property,  or  that  the  remuneration  for  such  services, 
if  any  were  to  be  performed,  was  ever  named ;  nor  does  it 
appear  from  his  own  showing  that  anything  was  said  or  done 
by  these  defendants  to  lead  the  plaintiffs  to  suppose  that  they 
expected  him  to  take  care  of  and  protect  this  property  for 
them.    I  have  extracted  from  the  Judge's  minutes  all  the 
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material  parts  of  the  plaintiffs  testimony  bearing  on  this 
point,  which  is  to  the  following  effect.  He  says :  "  In  Feb., 
1870, 1  stopped  the  mine  and  it  was  shut  down.  After  the 
mine  was  shut  down  Homsby  desired  me  to  enquire  what  an 
engine  and  pipe  would  cost  to  keep  the  water  down.  I  did 
so,  of  Symonds,  and  told  him  (Hotmsby)  what  SyTnonds  said. 
Some  time  after  he  (Symonde)  gave  the  figures,  which  I  sent 
to  Homsby.  I  was  in  charge  of  the  mine  after  it  was  shut 
down.  I  was  solely  employed  for  defendants.  They  told  me 
when  the  mine  was  shut  down  to  try  to  sell.  I  said  to 
Hmmaby  '  I  must  be  paid  for  keeping  the  mine  in  order.'  He 
replied:  *A11  right,  go  ahead,  and  when  sold  you  shall  be 
paid.*  There  were  three  shaft  houses  and  four  shafts  when  I 
took  charge.  A  week  after  that  time  the  place  was  full  of 
water.  The  tools,  except  those  that  were  under  water,  were 
worth  about  $40.  I  was  to  be  paid  by  Watt  and  Fraser  for 
work  before  shutting  down.  He  says :  '  Hornsby  said  he 
was  not  going  to  spend  any  more  on  the  mine.  At  the  time 
when  he  purchased  he  told  mc  to  telegraph  to  shut  down.' 
He  says :  '  I  never  rendered  any  account  to  the  defendants 
before  action  brought.  In  the  same  month  of  the  shutting 
down  I  made  up  my  mind  to  make  this  charge,  viz.,  $52  per 
month.' "  Now  this  is  the  only  material  evidence  given  by 
the  plaintiff  upon  which  it  is  contended  that  the  verdict 
ought  to  be  sustained.  It  is  to  my  mind  exceedingly  vague 
and  unsatisfactory,  and,  taking  it  with  the  fact  proved  at  the 
trial  that  the  plaintiff  before  this  action  was  brought  took  the 
benefit  of  the  Insolvent  act  without  inserting  this  claim  in 
his  schedule  as  a  debt  due  to  him  at  the  time,  it  is,  to  say  the 
least  of  it,  a  claim  open  to  grave  objection.  I  do  not  mean  to 
say  that  the  plaintiff's  omission  to  insert  this  claim  in  his 
schedule  can  operate  as  a  bar  to  the  present  action,  for  the 
case  of  Thomas  v.  White,  1  Tyrw.  &  Granger,  110,  is  an 
authority  to  shew  that  the  plaintiff  may,  notwithstanding, 
maintain  his  action.  All  that  I  desire  to  say  is  that  this  is  a 
fact  calculated  to  make  an  unfavorable  impression  on  the 
mind  as  to  the  plaintiff's  credibility.  But  the  evidence  of  the 
plaintiff,  unsatisfactory  as  it  is  on  the  face  of  it,  is  rendered 
still  more  unsatisfactory  and  unreliable  by  the  contradictory 
testimony  produced  on  the  part  of  the  defence.    First  of  all 
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there  ia  the  evidence  of  Fra^Ty  one  of  the  defendants,  called 
on  the  part  of  the  plaintiff  to  prove  his  letter  to  plaintiff  of 
29th  JunCj  1871,  who,  on  his  cross-examination,  says :  "  I  did 
not  employ  the  plaintiff  for  the  services  for  which  he  claims. 
He  never  rendered  me  a  bill  nor  asked  for  money  of  me,  but 
did  ask  for  employment  after  the  mine  was  shut  down.  I 
referred  him  to  Homaby  for  employment.  He  was  discharged 
from  our  employment  by  Hoimshy  in  my  presence.  He  often 
asked  me  for  employnpent  on  this  mine  affer  the  shutting 
down.  The  letter  (meaning  the  letter  of  29th  June)  referred 
to  plaintiff  as  fitted  to  give  information  about  the  mine, 
from  his  having  been  before  employed  by  us."  On  being 
re-examined  on  the  part  of  plaintiff,  he  said :  "  I  did  not  sup- 
pose plaintiff  was  taking  charge  of  the  property.  It  was  for 
sale  from  the  time  of  the  shutting  down." 

Homaby,  the  other  defendant  and  first  witness  on  the 
defence,  says :  "  On  the  day  the  mine  was  closed  I  purchased 
Watts*  interest  Within  twenty  minutes  afterwards,  I  gave 
orders  to  close  the  mine.  I  said  let  the  mine  fill,  etc.  I  will 
never  expend  another  dollar  on  it.  I  said  this  to  the  plaintiff 
and  told  him  the  mine  was  closed.  I  never  employed  him  to 
take  charge  of  the  mine,  and  did  not  know  he  had  the  care  of 
it.  I  deny  what  he  said, '  Its  all  right,  etc.'  He  asked  me  to 
give  him  employment,  and  said  he  did  not  look  tome  for  any 
thing.  $370  were  paid  for  the  buildings."  In  his.  cross- 
examination  he  says :  "  I  told  the  plaintiff  to  stop  the  work 
and  that  the  mine  should  never  cost  me  another  dollar. 

John  W,  Watt,  a  disinterested  witness,  says :  "  I  was  part 
owner  in  February,  1870 ;  afterwards  sold  to  Homsby ;  the 
bargain  was  closed  in  his  office.  The  plaintiff  and  others 
tiamed  were  present.  Homsby  told  the  plaintiff  he  had  pur- 
chased my  share  and  a  telegram  was  written  and  sent  off  to 
stop  all  work.  Homsby  said  to  plaintiff  he  would  never 
spend  another  cent  on  the  mine,  and  that  nothing  more  was 
to  be  done.  Homsby  agreed  with  me  to  bear  all  expenses  to 
be  incurred  from  that  time  till  the  mine  was  really  shut  up. 
The  plaintiff  came  in  afterwards  with  a  small  claim.  The 
mine  was  therefore  closed  entirely." 

Charles  Clements,  who  was  also  present  in  Homsby'e 
office,  corroborates  Watts'  testimony  as  to  the  closing  of  the 
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mine,  and  adds  that  ffomsby  said  "  that's  the  last  cent  I  will 
ever  spend  on  the  mine." 

Wm.  E,  Shaffer  estimated  the  value  of  the  buildings  at 
$300  when  the  mine  stopped.  He  said  he  would  not  give  $50 
per  month  for  looking  after  such  a  property  as  that;  the 
buildings  alone  required  care.  He  would  have  taken  a  few 
dollars  a  month  to  look  after  the  property. 

Richard  P.  Armstrong,  examined  before  a  commissioner, 
said :  "  I  owned  part  of  the  mine,  with  Fraaer,  in  1869.  We 
owned  it  jointly.  I  sold  in  November,  1869,  to  John  W. 
Watt.  The  plaintiff  was  employed  by  us  as  manager. 
Hornaby,  one  of  the  defendants,  bought  Watts*  interest  in 
the  month  of  March,  1870,  and  he  and  Fraser  became  sole 
owners.  Was  present  at  the  sale  to  Homsby,  after  the  trans- 
fer to  Homsby,  Was  present  at  a  conversation  between 
Hoimsby  and  Coxetter  and  others,  in  Homsby^s  office,  about 
the  mine.  Homsby  said  to  plaintiff  that  he  had  bought  the 
mine  and  did  not  intend  to  strike  another  lick  on  it ;  that  he 
did  not  intend  to  spend  another  cent  on  the  mine,  telling 
plaintiff  to  telegraph  to  Oldham  to  stop  the  mine,  and  using 
the  words  *  let  her  fill,  etc.* " 

Seeing  that  the  evidence  given  by  both  of  the  defendants 
negatives  in  the  most  unqualified  manner  the  fact  that  the 
plaintiff  was  ever  emploj'ed  by  them,  or  either  of  them,  to 
perform  the  services  for  which  the  present  action  was  brought, 
and  that  the  other  witnesses  called  in  their  behalf  strengthen 
and  support  by  their  evidence  the  statements  the  defendants 
have  made  in  that  and  other  respects  affecting  the  validity  of 
the  plaintiff^'s  claim,  I  am  of  opinion,  on  consideration  of  the 
whole  case,  that  the  verdict  cannot  be  sustained,  and  that  it 
must  be  set  aside  and  a  new  trial  granted  on  the  grounds  of 
its  being  against  the  weight  of  evidence  and  the  charge  of 
learned  Judge  who  tried  it. 

The  rule  must  therefore  be  made  absolute  with  costs. 
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Bulb  to  set  aside  rerdict  for  plaintiff  dlsmteed,  the  defendant  having  fidled  on  all  bla 
grounds. 

DesBarres,  J.,  now,  (August  12th,  1873.)  delivered  judg- 
ment as  follows : 

This  was  an  action  of  trespass  with  a  count  in  trover 
brought  against  the  defendant  for  taking,  carrying  away,  and 
converting  to  his  own  use  two  small  lots  of  timber,  one  con- 
sisting of  1 1  tons  and  24  feet,  and  the  other  of  7  tons,  in 
which  both  parties  claim  the  ownership.  The  plaintiff  claims 
the  first  or  larger  lot  by  purchase  from  and  sale  made  to  him 
by  one  Oeorge  Topping,  and  the  smaller  lot  by  a  purchase 
from  Wtti,  Holmes.  The  defendant  claims  both  lots  under 
Topping  alone. 

In  submitting  the  case  to  the  jury,  the  learned  Judge  who 
tried  it  told  them  that  the  question  involved  in  it  was  simply 
a  question  of  right  of  property,  and  that  it  was  their  province 
to  decide  upon  the  evidence  before  them  to  whom  the  timber 
in  dispute  belonged.  The  jury,  under  the  instructions  given 
to  them,  found  a  verdict  for  the  plaintiff,  and  it  is  now  for  us 
to  say,  after  having  heard  the  argument  of  counsel  on  both 
sides  upon  the  rule  taken  to  set  the  verdict  aside,  whether  it 
is  a  verdict  that  can  or  ought  to  be  maintained.  My  impression 
at  the  argument  was  that  the  weight  of  evidence  which  was 
conflicting,  was  with  the  plaintiff',  and,  having  since  then  care- 
fully read  and  considered  the  evidence,  I  am  still  of  that 
opinion. 

The  grounds  upon  which  it  w&s  sought  to  set  the  verdict 
aside  are,  1st,  misdirection ;  2nd,  the  improper  rejection  of 
evidence  ;  3rd,  that  it  was  against  law  and  evidence. 

There  is,  I  think,  nothing  in  the  first  objection,  the  learned 
Judge  having,  in  my  view,  fully  and  properly  instructed  the 
jury,  and  left  it  open  to  them  to  find  for  either  plaintiff  or 
defendant  as  they  might  think  right  after  weighing  and  con- 
sidering the  whole  of  the  evidence.  Nor  is  there  anything  in 
the  second  objection,  there  being  nothing  in  the  report  to  shew 
that  any  evidence  other  than  that  of  Angus  Sutherland  was 
objected  to,  which  though  at  first  rightfully  rejected,  was  sub- 
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sequently  received  when  the  ground  of  objection  was  removed. 
The  third  and  last  is  therefore  the  only  ground  on  which,  if 
at  all,  the  verdict  can  be  assailed,  and  to  that  my  attention 
has  been  more  particularly  directed. 

There  being  conflicting  testimony  in  this  case,  the  question 
is  in  whose  favor  there  is  a  preponderance.  Having  already 
intimated  the  opinion  I  entertain  on  this  point,  I  will  refer  to 
the  evidence  on  which  my  mind  has  been  brought  to  the  con- 
clusion at  which  I  have  arrived. 

It  was  conceded  by  the  learned  counsel  for  the  defendant 
at  the  argument  that,  as  regarded  the  finding  of  the  jury  in 
favor  of  the  plaintiff  for  the  value  of  the  smaller  lot  of  seven 
tons  of  timber,  the  verdict  could  not  be  assailed,  and,  there- 
fore, the  objection  to  it  is  now  narrowed  down  to  the  larger 
lot  of  11  tons  24  feet.  In  reference  to  this  there  is  first  of 
all  the  evidence  af  the  plaintiff,  who  says :  "  On  27th  Decem- 
ber Topping  came  to  my  place  and  sold  me  11  tons  and  24 
feet  of  timber,  which  was  the  conclusion  of  the  previous 
negotiation.  I  paid  him  that  day  part  of  the  price,  next  day 
he  took  up  a  surveyor  ai\d  surveyed  it  and  marked  F  on  it 
He  returned  me  the  survey :  it  was  given  to  me  by  Roome, 
the  surveyor.  I  paid  Topping  the  balance  of  the'  purchase 
money  of  this  lot  after  I  got  the  survey.  I  saw  the  timber 
about  a  week  afterwards  and  a  dozen  times  before  it  was 
removed  from  Union  station  and  taken  away  by  cars.  I  had 
it  cut  up  and  put  in  order  for  shipping  about  a  month  after 
it  was  purchased  :  it  lay  there  at  the  station  till  25th  May, 
1871,  as  cut  up  by  me."  He  also  .says :  "  It  was  marked  with 
a  surveyor's  marking  iron  F.  and  kul  mark  also  F.  I  saw 
this  on  some  of  it  up  to  a  day  or  two  before  it  was  taken 
away.  I  saw  it  at  Truro  on  26  th  May,  1871,  on  the  cars  at 
Truro  station,    then  saw  a  paint  mark  G.  on  it." 

Oeorge  Topping,  the  hewer  and  original  owner  of  the 
timber,  in  his  evidence,  says :  "  About  December,  1870, 1  went 
to  see  the  plaintiff  about  the  sale  of  the  timber.  I  had  pre- 
viously arranged  with  him  for  the  sale  of  it.  This  was  before 
the  timber  was  made.  As  I  made  the  timber,  I  hauled  and 
put  plaintiff^s  name  on  it — (W.  F.)  I  did  it  as  I  hewed  it, 
piece  by  piece.  All  was  marked  when  made :  some  I  marked 
with  axes  and  some  with  red  kuL"    He  also  says :  "  Plaintiff 
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paid  me  for  the  first  lot  in  full.  The  surveyor  went  up  with 
me  next  morning,  28th.  Plaintiff  gave  me  an  order  for  sur- 
veyor Roome  to  go  up.  Faulkner  paid  him  on  my  account. 
He  (RooTiie)  surveyed  it  next  day  to  FavXkner,  and  the  sur- 
veyor put  his  brand  on  with  plaintiff's  name  and  his  as 
surveyor."  He  also  says  :  "  I  did  not  mark  Ounn*8,  that  is, 
what  I  made  for  Gunn"  In  his  cross-examination  he  says  ; 
"  Defendant's  timber  was  made  a  month  before  I  sold  plain- 
tiff^s.  His  (plaintiff^s)  was  not  then  made.  I  never  agreed 
to  sell  to  defendant  the  timber  [  sold  plaintiff".  I  was  my  own 
master.  It  was  my  own  timber,  although  I  put  plaintiff^s 
name  on  it." 

William  Holmes  was  also  called  as  a  witness  for  plaintiff*. 
He  saj'S  :  "  I  was  present  when  the  timber  was  taken  away, 
there  were  no  marks  on  it  but  plaintiff's." 

George  Room>e,  the  surveyor,  says :  **  I  measured  timber 
for  plaintiff — two  lots."  Being  shown  a  survey  bill  dated 
28th  December,  1880,  he  said :  "  This  is  the  first  lot- 
paper  marked  11  tons  24  feet;  second  lot,  measured  28th 
February,  11  tons  24  feet.  Am  a  sworn  surveyor.  F.  on  it 
for  plaintiff, — that  alone  to  mean  first  lot.  Topping  was  there 
and  delivered  it  for  plaintiff.  Second  lot  Mr.  Giinn*8  name. 
He  and  Sutherland  said  it  was  for  Ounn.  Topping  was  not 
there  nor  Rolmea.  I  put  G.  for  Gunn  at  his  direction.  I 
went  with  defendant  and  Sutherland  1st  March  tg  Toppings 
house.  Topping/  asked  defendant  who  he  surveyed  that 
timber  for  yesterday.  Defendant  said  he  thou£rht  it  was  for 
him.  Topping  said  no,  it  was  the  boys'  and  intended  for 
plaintiff.  After  this  I  marked  F  on  it."  This,  I  presume, 
referred  to  the  7  tons  which  it  is  now  known  was  the 
property  of  the  plaintiff. 

Opposed  to  this  evidence,  which  it  is  evident  by  their 
finding  the  jury  must  have  believed  to  be  true,  is  the  evidence 
oi  the  defendant,  and  of  Angus  Sutherland,  who  hauled  the 
timber  out  of  the  woods  to  the  railroad,  from  which  it  was 
taken  away  by  defendant.  It  is  unnecessary  to  refer  to  the 
testimony  of  these  witnesses  further  than  to  say  that  it  does 
not  controvert  the  important  fact  proved  on  the  part  of  the 
plaintiff  that  the  timber  in  question  was  surveyed  and 
marked  for  plaintiff  and  in  his  name  by  the  authority  of 
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Topping,  who  swears  it  was  expressly  made  for  him  ;  nor 
does  it  negative  the  additional  fact  that  after  it  was  hauled 
out  to  the  road  it  was  there  cut  up  and  put  in  order  by  plain- 
tiff, for  shipping,  and  claimed  by  him  as  his  property  up  to 
the  time  it  was  taken  away  by  defendant. 

Looking  at  the  evidence  on  both  sides,  I  think  the  jury 
were  warranted  in  arriving  at  the  conclusion  that  the  property 
had  passed  from  Topping  to  the  plaintiff,  and  that  any  subse- 
quent directions  by  Topping,  if  any  such  were  given  to  haul 
the  timber  for  defendant,  could  not  affect  or  deprive  the 
plaintiff  of  the  right  personally  vested  in  and  acquired  by 
him  through  Topping.  I  am  therefore  of  opinion-  that  the 
rule  for  setting  aside  the  verdict  must  be  discharged  with 


In  Re  NASH  BRICK   AND    POTTERY   MANUFAC- 
TURING    COMPANY. 

Thk  directon  of  a  oompuiy  incorpontod  under  Acts  off  1882,  chapter  2,  (RevUed  Statmie$, 
Srd  Series,  760,)  entitled  '*  An  Act  for  the  inoorponttidi  end  wicdinp  up  of  Joint  stock  oooh 
penies,**  have  power  to  mortgage  the  property  off  the  company  to  dtB(^.arge  ohligations  for 
which  the  shareholders  are  liable,  and  would  continue  liable  In  their  own  persons  If  ttieri  wen 
no  mortgage.  The  power  to  borrow  money  implies  the  power  to  mortgage.  In  making  calli 
upon  contributaries  summonses  wUl  be  granted  by  a  Judge  to  the  several  parties  requiring 
the  amounts  for  which  they  are  liable  to  be  paid  within  a  spedlled  time,   without  costs, 


Sir  Wm.  Young,  now,  (August  12th,  1873,)  delivered 
judgment  as  follows : 

This  company  was  formed  in  1866,  under  the  Provincial 
Act  of  1862,  chap.  2,  reprinted  in  the  third  series  of  the 
Revised  Statutes,  fol.  750.  It  began  with  a  paid  up  capital  of 
$10,000,  which  was  totally  inadequate  to  its  operations,  and 
speedil}^  got  into  difficulties.  After  various  efforts  to  relieve 
itself,  the  directors  succeeded  in  raising  $6,000  on  mortgage, 
which  sum  having  been  expended,  the  whole  affair  collapsed. 
The  mortgage  having  been  foreclosed,  the  property  was 
bought  in,  for  want  of  another  purchaser,  by  the  mortgagee 
for  about  half  his  demand,  and  he  is  now  a  creditor  for  the 
other  half,  and  is  the  moving  party  in  the  present  application. 
Under  the  9th  clause  of  the  Act  of  1862  he  seek<i  to  wind  up 
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the  afikirs  of  the  company,  and  to  come  with  the  other 
creditors  upon  the  shareholders ;  and  a  full  inquiry  was  had 
into  the  debts  and  credits  before  Mr.  James,  as  one  of  the 
masters  of  the  Court,  in  August,  1871.  Our  knowledge  of 
the  company  and  its  affairs  is  derived  from  his  report  and  the 
evidence  he  has  returned,  from  the  papers  and  books  produced 
at  this  argument,  and  incidentally  from  two  trials  and  twp 
arguments  had  before  myself  and  some  of  the  other  Judges 
in  the  case  of  Saivyer  v.  Qray.  A  motion  to  confirm  the 
report  was  argued  before  me,  at  Chambers,  in  Marck,  1872  ; 
but  on  account  of  the  novelty  and  the  importance  of  the 
questions  involved,  I  thought  it  better  to  remit  the  case  to 
the  Court  w  hanc^  with  a  memorandum,  now  on  file,  of  the 
points  that  had  been  raised. 

The  rule  nisi  was  accordingly  argued  in  the  presept  term 
before  Judges  DesBabres,  Ritchie,  and  myself,  by  Mr. 
Bullock  for  the  mortgagee  and  by  Mr.  J.  W,  Johnston^  Mr. 
M.  H.  [Rickey,  and  Mr.  Meagher,  representing  three  of  the 
shareholders,  having,  or  charged  with  having,  twelve  shares, 
the  holders  of  the  remaining  eighty-eight  shares  offering  no 
opposition. 

The  main  question  before  us  was  the  authority  of  the 
directors  to  borrow  on  mortgage,  which  was  warmly  contested. 
The  subsidiary  questions  turned  on  the  liability  of  Conrad 
Sawyer,  the  Estate  of  RoheH  B.  Sinclair,  and  Ja^.  Collins,  the 
resisting  shareholders. 

This  is  the  first  time  that  such  a  liability  has  been 
urged  against  shareholders  in  corporate  companies  in  this 
Court,  and,  considering  the  large  number  of  these  companies 
and  the  disastrous  failure  in  which  the  transactions  of  too 
many  of  them  have  ended,  it  is  obvious  that  the  precedent  we 
are  about  to  establish  is  of  very  extensive  application.  By 
the  132nd  section  of  chapter  87  of  the  Revised  Statutes, 
(3rd  Series,)  containing  the  general  provisions  respecting  cor- 
porations, no  member  of  any  corporation  shall  be  relieved 
from  individual  liability  for  its  debts  or  obligations.  In  the 
charters  which  the  Legislature  have  frequently  granted,  no 
uniform  policy  has  been  observed.  The  members  are  some- 
times relieved  of  all  individual  liability,  but  generally  what 
is  known  as  the  double  liability  clause  is  introduced.    The 
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Act  of  1862  was  framed  with  the  view  of  allowing  any  five 
or  more  persons  to  incorporate  themselves  under  the  provi- 
sions and  checks  enumerated  in  the  act ;  .by  the  sixth  section 
"  every  shareholder  shall  he  liable  in  his  person  and  separate 
estate  during  membership  to  an  amount  equal  to  double  the 
stock  held  bj-  him,  deducting  therefrom  the  amount  actually 
paid  to  the  company  on  such  stock,  &c."  This  Act  of  1862 
has  been  rarely  acted  upon,  and  I  doubt  the  wisdom  of  leav- 
ing it  upon  the  Statute  Book.  It  was  passed  on  the  31st  of 
August,  1869,  and  I  have  looked  at  the  previous  Imperial 
acts  from  the  4th  and  5th  Will,  IV,,  ch.  94,  and  especially 
the  7th  and  8th  Vict.,  chapters  110  and  111,  and  tlie  19th  and 
20th  Vict,  chapter  47,  but  have  not  found  in  any  of  them 
the  model  on  which  our  act  was  framed.  They  were  all 
superseded  or  repealed  by  the  25th  and  26th  Vict,  ch.  89, 
passed  on  the  7th  August,' 1SQ2,  a  few  months  after  our  act 
had  passed.  This  consolidating  act  of  upwards  of  200  clauses, 
with  a  bulky  appendix  of  forms,  rules,  and  schedules,  and  a 
whole  body  of  decisions  before  and  after  its  passage,  sheds  a 
very  imperfect  light  upon  our  little  statute,  and  leaves  it  in 
fact  to  be  in  great  measure  its  own  interpreter.  Most  of  the 
cases  cited  at  the  argument  are  founded  upon  deeds  of  settle- 
ment or  proceed  on  principles  familiar  to  the  English  Courts, 
but  with  little  bearing  upon  ours.  Of  the  preceding  statute 
Mr,  Baron  Wilde  said :  "  It  seems  to  me  that  the  act  of  par- 
liament is  framed  on  principles  on  which  the  Legislature  now 
constantly  acts,  that  of  making  every  one  take  care  of  him- 
self and  giving  the  freest  possible  latitude  to  the  forming  of 
companies."  "  It  is  scarcely  possible,"  says  Mr,  Woodworth, 
in  his  Treatise  of  1866,  illustrating  the  Act  of  1862,  "  to  over- 
estimate the  importance  of  joint-stock  companies.  Millions 
of  capital  are  embarked  in,  and  hundreds  of  thousands  of 
persons  connected  with  them."  He  eulogizes  the  principle  of 
limited  liability  established  in  1855  and  1856;  but  carried  to 
the  length  it  is  in  England,  I  would  deprecate  its  introduc- 
tion into  this  Province.  According  to  Wordsworth,  fol.  58, 
with  a  company  formed  upon  the  memorandum  and  Articles 
of  Association  in  the  Act  of  1862,  the  creditors  sole  resource 
is  against  the  company's  funds.  It  is  only  when  the  company 
is  being  wound  up,  that  the  members  are  liable  for  any  thing, 
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and  that  is  a  contribution  to  the  assets  called  for  by  the 
liquidator,  for  the  purpose,  by  winding  up,  of  liquidating  the 
company's  debts«  But  the  members  are  not  liable  even  in 
that  way,  where  thd  company  is  a  limited  one  and  they  have 
fully  paid  up  their  shares, — 25  and  26  Vic,,  ch.  89,  sections 
18,  38,  Appendix  67-72.  In  such  a  case,  a  member  is  forever 
free  from  all  anxiety  and  liability. 

It  will  be  perceived,  then,  that  the  fundamental  rules  of 
the  Imperial  act,  and  the  provisions  of  course  of  the  numerous 
deeds  of  settlement  restraining  or  defining  the  powers  of 
directors,  form  the  material  and  ground  work  of  the  English 
decisions,  and  they  are  wholly  wanting  with  us. 

I  shall  glance  at  a  few  of  the  cases  cited  at  the  argument 
which  bring  out  the  distinction.  In  Burmeater  v.  Iforris,  6 
Exch.,  796,  the  German  Mining  Company  was  established  by 
deed  of  settlement,  and  the  question  was,  whether  it  gave  the 
directors  power  to  borrow  for  the  necessary  affairs  of  the 
company.  The  money  was  borrowed  with  the  knowledge  of  the 
shareholders  and  was  necessary  for  carrying  the  undertaking 
on.  But  the  Court  held  that  the  directors  were  constrained 
by  the  words  of  the  deed,  and  that  the  plaintiff  could  not 
recover  unless  the  consent  of  all  the  subscribers  could  be 
proved.  Yet  in  Ex  parte  Chippendale,  in  the  same  company, 
4  De  G.  McN.  &  G.,  19,  the  Court  of  Chancery  held  that  the 
directors  being  trustees  were  in  that  character  entitled  to 
indemnity  from  their  cestiiis  que  ti^vst  against  expenses  bona 
fide  incurred. 

In  the  Worcester  Com,  Exchange  Company,  3  De  G.  McN. 
&  G.,  180,  by  deed  of  settlement  the  directors  had  power  to 
borrow  money  under  certain  conditions,  but  it  was  held  they 
could  not  call  upon  the  shareholders  for  money  advanced  out 
of  their  privjite  funds,  or  borrowed,  but  not  in  conformity 
with  the  provisions  in  the  deed.  See  also  The  British  Bank 
V.  Tnrquand,  6  El.  &  Bl.,  327,  cited  in  the  Privy  Counsel,  13 
L.  T.  R.,  N.  S.,  105.  TJlc  East  Anglian  R.  R.  Company  v. 
Eastern  Counties  R,  JR.,  11  C.  B.,  775,  where  the  defendants 
were  controlled  by  an  act  of  Parliament,  and  having  a  limited 
authority  could  apply  their  funds  only  for  the  purposes 
directed  and  provided  for  by  the  statute. 
17* 
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But  is  there  any  such  restraint  in  our  act  of  1862.  It 
extends  to  every  object  of  corporation  except  only  that  by  the 
first  section,  no  company  shall  be  incorporated  under  it  for 
banking,  insurance,  or  ordinary  mercantile  and  commercial 
business,  and  by  the  20th  section,  no  gas  or  water  companies 
shall  be  incorporated  under  this  act  within  tlie  city  of  HaH- 
fax.  It  would  comprehend  companies  for  ship-building,  and 
for  every  variety  of  manufacture,  for  which  buildinn^s  must 
be  erected  and  debts  incurred.  The  provisions  of  chap.  87  are 
incorporated  with  it,  contemplating  the  holding  of  real  estate* 
which  may  be  sold  under  execution  in  the  same  manner  as 
personal  estate,  and  it  is  obvious  that  all  the  usual  rights  or 
powers  of  corporations  must  extend  to  such  bodies  under  our 
Act  of  1862,  else  the  object  of  it  would  be  defeated  and  the 
act  of  no  avail.  The  debts  therefore  reported  by  the  master 
as  incurred  by  this  company,  and  for  all  that  appears,  incurred 
in  good  faith  in  the  prosecution  of  its  business,  arc  debts  of 
the  company,  to  which,  when  its  proper,  funds  are  exhausted, 
the  double  liability  clause  applies.  The  book  of  minutes  pro- 
duced at  the  argument  commences  May  29th,  1868,  and  ends 
July  16th,  1869.  It  consists  of  brief  notices  signed  by  W. 
Myers  Oray,  the  Secretary,  from  which  I  extract  all  the 
passages  as  to  loans.  At  a  meeting  of  directors  25th  Januat^, 
1867,  the  President  was  authorized  to  borrow  $1500  upon  the 
best  terms  possible,  not  to  exceed  a  commission  of  5  per  cent, 
for  three  months.  At  another  meeting  of  directors  I7th  June, 
1867,  if  no  sale  of  bricks  could  be  made,  the  President  and 
Secretary  were  empowered  to  raise  money  upon  the  property 
and  works  to  pay  oiflf  debts  and  wages.  At  a  meeting  of  the 
shareholders,  Jmie  26th,  1867,  after  stating  the  liabilities  of 
the  company,  it  was  resolved  that  the  money  required  to  pay 
the  amount,  say  $4000,  be  raised  by  the  joint  and  several 
notes  of  the  shareholders ;  and  if  the  amount  cannot  be  raised 
in  that  way,  that  the  directors  be  authorized  to  mortgage  the 
property  and  works  of  the  company  to  procure  the  money. 
On  the  25th  Jurie,  1868,  the  Secretary  stated  to  a  meeting  of 
directors  that  Messrs.  TT.  M.  &  S.  H,  Gray  were  prepar€?d  to 
advance  the  company,  upon  a  loan  for  twelve  months,  $6000 
at  6  per  cent,  interest,  and  that  their  charge  for  negotiating 
the  same  was  5  per  cent  commission,  exclusive  of  any  papers 
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and  charges,  and  it  was  resolved  that  the  Secretary  be  author- 
ized to  accept  the  loan  upon  these  terms,  and  to  give  a  bond 
and  mortgage  of  the  property  and  works  as  security. 

These  entries  shew  that  the  mortgage  was  deliberately 
given  to  discharge  obligations  for  which  the  shareholders  were 
liable,  and  would  have  continued  to  be  liable  in  their  own 
persons  had  there  been  no  mortgage.  The  directors  could 
have  borrowed  money  to  pay  these  debts,  which  implies  the 
power  to  mortage  the  property  of  the  corporation,  real  and 
personal,  to  secure  the  payment,  a  power  which  can  be 
restrained  only  by  express  prohibition  in  the  act;  see  the 
cases  in  Abbott  on  Corporations,  475.  In  the  case  of  The 
Bank  of  Australia  v.  BreiLlot,  6  Moo.,  P.  C,  152,  under  a 
power  in  the  deed  of  settlement  to  conduct  the  affairs 
and  business  of  the  company  to  the  best  of  their  dis- 
cretion and  judgment,  it  was  held  that  the  directors  might 
borrow  money  for  the  purpose  of  discharging  the  existing 
liabilities  of  the  bank,  till  the  assetts  should  be  realized.  And 
in  the  Southampton  Boat  Company  v.  Pinnock,  9  L.  T.  R., 
N.  S.,  748,  the  Master  of  the  Rolls  assumed  the  power  of  the 
directors  to  mortgage  the  property  of  the  company,  upon  a 
resolution  properly  passed  for  that  purpose. 

Let  us  now  ascertain  the  amount  of  liabilities.  Including 
the  balance  due  to  R.  S.  Sterns,  the  mortgagee,  after  crediting 
his  purchase  and  various  sums  due  to  or  advanced  by 
shareholders,  the  whole  liabilities  are  stated  in  the  report 

at $8504  38 

From   which   two  sums  for  Silver's    estate   and 

Foi^nan's  are  to  come  oflF 1052  61 

Leaving S7451  77 

To  which  the  costs,  including  the  Master's  charge, 

must  be  added,  say 148  23 


$7600  00 
No  interest  to  be  allowed  under  all  the  circumstances  of  the 
case. 

The  balance  due  by  parties  liable  as  shareholders  who  have 
offered  no  opposition,  appears  by  the  report  to  be  $2888.00. 


Digiti 


zed  by  Google 


260   In  Re  NASH  BRICK  &  POTTERY  MANUFQ  CO. 

I  have  now  to  deal  with  the  shares  appearing  in  the  report 
under  the  names  of  Conrad  Sawyer  and  the  late  Robert  B. 
Sinclair.  As  regards  the  former,  independently  of  the  affi- 
davits used  at  the  argument,  the  facts  have  become  known  to 
the  Court  who  have  pronounced  their  judgment  in  the  suit 
vs.  Oray,  and  no  legal  transfer  having  been  made  to  said 
Sawyer^  he  is  discharged  from  liability  which  will  attach  in 
respect  of  his  five  shares  to  W.  M.  Oray,  As  regards  the  late 
Robert  B.  Sindair'a  five  shares,  so  far  as  the  facts  appear,  his 
estate  must  be  held  liable.  But  if  any  new  facts  can  be  dis- 
closed justifying  further  inquiry,  the  Court  will  direct  a 
reference  at  the  instance  of  his  representatives,  subject  to  the 
payment  of  costs  in  the  discretion  of  the  Court. 

The  amount  to  be  collected  from  shareholders  will  then  be 
S2638. 

The  mode  of  making  calls  and  collecting  money  from 
contributaries  is  settled  in  England  partly  by  the  act  which 
does  not  extend  here,  partly  by  usage,  as  appears  from 
Words^vortKs  Treatise,  236,  &;c.  Here  we  must  establish  a 
practice  for  ourselves.  The  solicitor  of  the  mortgagee  is  the 
principal  party  interested,  and  a  Judge  will  grant  him  sum- 
monses for  the  several  parties  for  the  above  net  amounts, 
requiring  that  they  should  be  paid  within  a  specified  time  to 
the  Accountant  General,  without  costs,  unless  resisted.  If 
resisted,  the  mode  of  enforcing  payment  will  be  hereafter 
determined.  When  the  amounts  are  ascertained  and  collected 
a  final  order  will  pass  for  their  distribution,  and  the  provisions 
of  section  19  of  the  Provincial  Act  of  1862,  which  have  been 
so  far  observed,  will  be  carried  out,  and  justice  done  to  the 
mortgagee  and  other  creditors. 
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MANNING  V.  DeWOLF. 

DiFBNDAirr  hartiiflr  sedaced  plaintiff's  sister,  was  indnosd  to  marry  her  by  the  solicitations 
of  her  father,  who  professed  his  willlng^nees  in  such  case  to  support  her.  Immediately  after 
tile  marriage  defendant  left  his  wife  who,  without  notice  to  her  husband,  went  to  live  with 
her  brother,  the  plaintiff,  with  the  intention  of  charging  her  husband  with  her  support 

Held,  that  plaintiff  oould  not  reoorer. 

Young,  C.  J.,  now,  (August  12th,  1873,)  delivered  judg- 
ment as  follows : — 

Verdict  for  plaintiff  for  $70  against  the  impressions,  if  not 
the  opinion  of  the  Judge.  Action  by  brother  of  wife  against 
the  husband,  who  had  seduced  her  but  married  her  before  the 
child  was  bom,  at  the  urgent  solicitations  of  the  father.  John 
Manning.  His  evidence  was :  "  I  am  father  of  Mrs.  DeWolf, 
she  lived  with  my  son  after  the  marriage.  She  went  shortly 
after ;  about  a  month ;  ho  had  more  means  and  convenience  to 
take  charge  of  her ;  he  lived  up  stairs ;  had  two  rooms  and  the 
use  of  the  kitchen  ;  my  son  provided  for  his  wife,  Mrs.  DeWolf 
and  himself ;  I  lived  below  in  the  same  house ;  meals  were 
taken  separately — (cross-examined) — we  once  in  a  while  eat 
together ;  I  made  defendant  all  kinds  of  promises,  to  induce 
him  to  marry  my  daughter ;  he  disputed  about  marrying  her, 
and  I  said  there  was  the  house  and  she  could  live  in  it ;  I 
might  have  said  he  might  go  where  he  pleased ;  she  remained 
in  the  house  and  he  went  away ;  there  was  a  child  to  be  born 
and  it  ought  to  have  a  father  ;  I  might  have  said  a  good  deal ; 
I  was  excited  ;  I  am  willing  to  keep  my  daughter,  and  I  mean 
to  keep  her ;  I  am  keeping  her  now  and  was  from  the  time 
of  her  marriage ;  she  can  have  half  of  my  loaf  any  time — 
(cross-examined — I  made  the  promise  before  the  marriage." 

The  plaintiff*  said  that  he  and  his  family  lived  with  the 
father,  but  they  separated  and  kept  separate  tables  a  month 
or  two  (the  wife  said  a  week  or  so)  after  the  marriage.  Plain- 
tiff' never  asked  defendant  to  pay  him.  The  wife  said  that 
plaintiff*  intended  to  get  pay  when  she  went  to  board  with 
him ;  they  talked  it  over;  they  did  not  contemplate  the  action 
at  first ;  defendant  left  her  next  morning  after  the  mamage, 
in  September,  1870 ;  the  wife  had  never  seen  him  to  speak  to 
him  since. 


Digiti 


zed  by  Google  _ 


262  MANNING    v    DeWOLF. 

The  case  turns  entirely  upon  these  special  facts.  The 
rule  of  law  is  clear  as  laid  down  in  Selw.  N.  P.,  12th  edit., 
333 :  Fisher's  Digest,  4407-9 ;  the  husband  here  having 
deserted  his  wife  without  c^use,  would  be  clearlj^  liable  for 
necessaries  suitable  to  her  station  to  any  stranger  who  supplied 
them,  without  promise  on  his  part,  and  even,  as  I  think,  in  the 
face  of  his  remonstrance ;  4-  Esp.,  4ti  ;  S  H.  dk  N.,  261 ;  IS 
L.  T.  R,  369. 

I  would  go  a  step  further  myself  and  hold  the  deserting 
husband  liable  to  the  father  and  brother  of  the  wife,  although 
the  case  of  Bradshaw  v.  Beard,  6  L.  T.  R.,  458,  relied  on  by 
the  plaintiff's  counsel,  is  rather  against  the  proposition.  It 
would  be  confined  at  all  events  to  necessaries  supplied,  for  it 
was  recently  decided  in  Deare  v.  Souttov.,  L.  R.  9  Elq.,  151, 
that  a  person  who  has  advanced  money  to  a  mari'ied  woman 
deserted  by  her  husband^  for  the  purpose  of,  and  which  has 
been  actually  applied  towards  her  support,  is  not  entitled  at 
common  law  though  entitled  in  equity  to  recover  such 
sums  from  the  husband.  The  difficulty  here  is  the 
evidence  of  the  father  and  the  obvious  purpose  of  the 
family  to  fasten  a  liability  on  the  defendant  without  notice. 
The  wife  might  have  remained  with  the  father  if  she 
chose,  her  going  up  stairs  to  the  brother  in  the  father's  house 
and  the  brother's  supporting  her  and  her  child,  did  not  origi- 
nate in  any  necessity.  This  is  very  analogous  to  the  case 
where  the  wife  has  adequate  resources  of  her  own,  of  which 
the  plaintiff  had  notice,  or  is  in  fact  adequately  provided  for, 
aliunde,  in  neither  of  which  cases  can  the  husband  be  made 
liable ;  2  Stark,  88 ;  4  Bum.,  2177 ;  Moo.  <fc  Mai.,  101  ; 
Roscoe's  N.  P.,  11th  edit.,  316  ;  5  C.  &  P.,  15 ;  for  these  rea- 
sons I  think  that  the  verdict  cannot  be  sustained. 
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Note, — Subsequent  to  tJie  printing. of  the  last  preceeding 
ease  a  number  of  judgments  hearing  date  in  Febi^uary  and 
following  moniks  of  1873,  and  which  sJiovM  therefore  follow 
at  p.  214  ante,  were  discovered  and  edited,  and  these  are  hertto 
subjoined  in  their  order  of  delivery, — Editor. 

WALLACE  V.  BREHM. 

The  plaintiff  aoufirht  to  hare  a  verdict  for  defendants  eet  aside,  on  the  ground  that  tlie 
Schedule  attached  to  a  deed  of  compositien  and  discharge  under  the  Insolvent  Act  should  not 
have  been  received  in  evidence.  No  objectlun  could  have  been  raised  to  the  deed  itself,  the 
schedule  was  attached  to  the  deed  when  produced,  and  no  evidence  wm  adduced  to  show  that 
it  was  not  so  attached  when  the  deed  was  executed. 

Held,  that  there  was  no  ground  for  disturbing  the  verdict. 

Ritchie,  J.,  now,  (February  4th,  1873,)  delivered  the  judg- 
ment of  the  Cfturt  as  follows  : — 

The  plaintiff  in  this  case  took  out  a  rule,  under  the  statute, 
to  set  aside  the  verdict  found  for  the  defendant.  The  evidence 
on  the  trial  was  very  conflicting,  and  was,  in  my  opinion, 
properly  submitted  to  the  jury.  On  the  argument  the  counsel 
for  the  plaintiff  relied  much  on  the  improper  reception  of  a 
schedule  q,nnexed  to  a  deed  produced  on  the  part  of  the 
defendant,  and  on  the  misdirection  of  the  learned  Judge  who 
tried  the  case.  No  objection  was,  or  indeed  could  have  been 
raised  to  the  reception  of  the  deed  itself,  which  was  a  deed  of 
composition  and  discharge  under  the  Insolvent  Act  of  1869, 
by  which  Thomas  J,  Wallace,  to  whom  the  note  in  question 
was  given,  undertook  to  release  the  defendant  from  all  further 
charge  and  demands,  which  he  might  have  against  the  defend- 
ant from  any  cause  whatever  ;  the  schedule  was  attached  to 
the  deed  when  produced  and  no  evidence  was  adduced  to  shew 
that  it  was  not  so  attached  when  it  was  executed,  and  Mr. 
Wallace,  though  examined  himself,  did  not  assert  that  it  was 
not  so  annexed  when  he  executed  it.  The  learned  Judge  left 
all  the  conflicting  testimony  to  the  jury  in  the  most  open 
manner,  inviting  them  to  draw  their  own  inferences  from  it ; 
and  if  they  gave  credence  to  the  evidence  on  the  part  of  the 
plaintiff  there  was  quite  enough  to  justify  their  verdict. 

On  the  question  raised  as  to  the  stamping  of  the  note 
alone,  I  do  not  see  under  the  evidence  of  the  defendant,  if  the 
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jury  believed  it,  how  the  plaintiff  could  hope  to  disturb  the 
verdict,  and  the  appearance  of  the  stamps,  which  were  aflSxed 
to  the  note  when  produced,  was  strongly  corroborative  of  the 
account  given  of  them  by  the  defendant.  The  rule  for  a  new 
trial  should,  we  think,  be  discharged. 


WARD  ET  ux.  V.  CITY  OF  HALIFAX. 

Thb  plaintiff  and  his  wife  while  walking  along  one  of  the  streets  of  Halifax,  fell  into  an 
open  sewer  and  sustained  injuries,  for  which  they  brought  an  action  against  the  city  and  were 
awarded  damages.    The  City  then  applied  for  a  new  trial. 

Held,  that  the  City,  although  not  prorided  by  the  Legislature  with  funds  for  that  purpose, 
M-as  liable  for  any  acts  of  negligence  on  the  part  of  their  servants  or  employees  in  axid  about 
the  streets. 

Secondly,  that  the  plaintiffs  must  clearly  show  that  they  have  not  been  guilty  of  negll- 
genoe  themselves.  And  this  not  having  been  done,  although  the  declaration  contained  aver- 
ments that  the  plaintiffs  liad  employed  ordinary  caution,  a  new  trial  was  ordered. 

Sir  W.  Young,  C.  J.,  now,  (February  4th,  1873,;  delivered 
judgment  as  follows  : — 

This  is  an  action  for  damages  brought  by  John  Ward  and 
wife  against  the  City  of  Halifax,  in  consequence  of  an  injury 
sustained  by  the  latter  at  the  corner  of  Hanover  Street  and 
Campbell  Road.  There  is  no  doubt  the  injury  was  done,  and 
the  damages  awarded  were  not  excessive.  The  defences  at 
the  trial  were  want  of  due  notice  of  the  action  under  the 
Charter — want  of  authority  in  the  Superintendent  of  Streets 
— and  want  of  adequate  proof  of  Hanover  Street  being  a  pub- 
lic highway.  None  of  these  defences,  we  think,  could  prevail. 
The  notice  of  action  served  on  the  Mayor  was  enough,  and  the 
acts  of  the  Superintendent  must  be  accounted  the  acts  of  the 
Corporation  who  employed  and  paid  him.  Hanover  Street, 
though  at  the  northern  extremity  of  the  city,  and  long  disused, 
ran  into  one  of  the  leading  roads  connecting  it  with  Shaw 
Street,  which  runs  parallel  to  the  road  and  is  built  upon,  and 
having  been  cut  down  and  improved  some  years  ago  at  the 
expense  of  the  city,  must  be  accepted  as  a  public  street  which, 
the  jury  found  it  to  be. 

But  two  questions  arose  upon  the  argument,  both  of 
them  attended  with  difficulty ;  and  as  they  involve  import- 
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ant  principles,  it  is  in  the  interest  of  the  public  and 
incumbent  on  us  to  look  into  them  thoroughly,  though  they 
were  not  suggested  at  the  trial.  The  first  of  these,  is  the 
liability  of  the  City  under  its. Charter.  This  has  hitherto  been 
taken  fgr  granted  in  this  Court,  though  in  the  only  reported 
case,  that  of  Evans,  in  OldrigMa  Reports,  IIL,  the  City  was 
discharged.  The  case,  however,  was  decided  upon  exceptional 
facts,  and  it  was  supposed  to  be  governed  by  the  case  of  HcUl 
V.  Smith,  2  Bing.,  156,  which  was  right  in  itself,  but  the  doc- 
trine laid  down  by  Chief  Justice  Best  has  been  held  to  have 
gone  too  far.  See  as  to  this  point  14  L.  T.  Rep.,  N.  S.,  682 ; 
1  H.  &  N.,  61.  The  liability  of  the  City,  therefore,  is  now  for 
the  first  time  to  be  determined,  and  it  is  a  pretty  large,  and  a 
very  difficult  question.  Is  the  City  to  be  held  responsible  for 
all  negligences  of  its  committees,  superintendents  and  labourers 
in  and  about  the  streets,  in  town  and  the  roads  on  the  Penin- 
sula, and  for  all  acts  of  malfeasance  and  non-feasance  lead- 
ing to  accidents  and  injuries ;  and  if  so,  from  what  fund  are 
the  damages  and  costs  to  be  paid.  In  the  Act  of  1864,  sees. 
330,  331,  the  objects  to  be  provided  for  by  assessment  are 
strictly  defined,  and  to  pay  such  damages  and  costs,  the  City 
Council  must  misappropriate  money  raised  for  other  purposes. 
On  the  other  hand,  they  have  the  general  charge  of  the  streets, 
acting  through  a  committee  drawn  from  their  own  body,  and 
a  superintendent  appointed  by  themselves,  and  removable  at 
pleasure.  And  if  a  citizen  is  injured  in  person  or  property  by 
the  negligent  performance  of  a  public  work,  or  by  the  supine- 
ness  or  carelessness  of  a  public  ofiicer  or  employee,  it  is  more 
accordant  with  natural  justice,  that  the  loss  should  fall  on  the 
whole  community,  than  on  the  individual,  who  has  been 
injured  without  any  fault  of  his  own. 

Several  cases  were  cited  at  the  argument  and  others  have 
since  been  found  in  the  American  reports,  founded  partly  on 
acts  of  legislation  in  the  different  States,  which  we  have  not 
adopted,  and  the  decisions  are  by  no  means  consistent  with 
themselves.  Those  of  Massachusetts  are  to  be  found  in  the 
Digest,  804,  and  they  discountenance  any  liabilitj^  of  the 
Towns  for  such  accidents  at  common  law.  See  Mower  v. 
Leicester,  9  Mass.,  237,  and  Brady  v.  The  City  of  LoweU,  3 
Cushing,  124.    In  New  York  an  opposite  view  appears  to 
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prevail.  In  a  note  to  the  American  edition  ot  1  H.  &  N.,  59, 
the  ease  of  Lloyd  v.  The  Mayor  of  New  York,  1  Selden,  369 
shows  that  a  Municipal  Corporation  is  responsible  for  the 
negligence  of  those  whom  it  employs,  in  not  lighting  or  closing 
an  excavation  made  in  the  streets  for  repair  of  a  public  sewer. 
And  in  the  ease  of  StonB  v.  The  City  of  Utica,  3  New  York 
Appeal  Reports,  104,  the  same  principle  was  upheld  referring 
to  a  recent  case,  16  N,  F.,  161,  where  it  was  held  that  a  Muni- 
cipal Corporation  which  owes  to  the  public  the  duty  of 
keeping  its  streets  in  a  safe  condition  for  travel,  must  com* 
pensate  persons  receiving  special  injury  from  the  non-observ- 
ance of  that  duty.  So  in  The  City  of  Buffalo  v.  Holloway, 
3  Selden,  493,  the  opinion  was  clearly  expressed,  that  the 
Corporation  of  Buffalo  was  liable  to  persons  receiving  injury 
by  its  neglect  to  maintain  lights  and  guards  around  the 
excavations  made  in  progress  of  the  work. 

If  the  American  decisions  are  thus  in  conflict,  the  English 
cases  on  the  liability  of  Corporate  Bodies,  Trustees  or  Com- 
missioners carrying  on  public  works,  are  infinitely  more  at 
variance,  and  would  have  required  an  extended  review  had  it 
not  been  for  the  able  and  exhaustive  judgment  of  Mr.  Justice 
Blackburn  in  the  case  of  The  Meraay  Board  v.  Gibhs,  adopted 
by  the  House  of  Lords ;  L.  R.,  1  H.  L.,  93 ;  14  L.  T.  Rep., 
N.'S.,  677.  He  quotes  with  approval  the  rule  laid  down  by 
Bayley,  J.,  in  Jonea  v.  Bird,  5  B.  &  Aid.,  837,  that  "  it  is  not 
enough  that  Commissioners  executing  a  sewer  authorised  by 
statute,  should  act  bona  fide  and  to  the  best  of  their  skill  and 
judgment.  They  are  bound  also  to  conduct  themselves  in  a 
skilful  manner,  to  do  all  that  any  skilful  person  could  reason- 
ably be  required  to  do  in  such  a  case."  After  citing  an  opin- 
ion somewhat  opposite  of  Lord  Cottenham,  and  which  this  case 
may  be  taken  to  have  overruled.  Judge  Blackburn  prefers  the 
doctrine  of  Lord  Campbell,  in  8  Ell,  &  Bl.,  812,  that  in  every 
case  the  liability  of  a  body  created  by  a  statute  must  be 
determined  by  a  true  interpretation  of  the  statute  under 
which  it  is  created.  And  if  the  true  interpretation  of  the 
statute  is,  that  the  duty  is  cast  upon  the  incorporated  body, 
not  only  to  make  the  works  authorized,  but  also  to  take 
proper  care  and  use  reasonable  skill,  that  the  works  are  such 
as  the  statute  authorizes,  or  to  take  reasonable  care  that  they 
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are  in  a  fit  state  for  the  use  of  the  public,  there  is  nothing 
illogical  or  inconsistent  in  holding  that  those  injured  by  their 
neglect  should  be  compensated  out  of  their  funds. 

The  last  case  I  shall  cite  upon  this  branch  is  that  of 
Farman  et  ux.  v.  The  Mayor,  <t;c.,  of  Ganterhni^,  24  L.  T.  Rep., 
N.  S.,  385,  founded  on  the  above  case  in  the  House  of  Lords 
and  decided  in  1871.  It  was  brought  for  an  injury  resulting 
from  a  heap  of  stones  left  on  a  public  highway  and  remaining 
during  the  night  without  guard  or  light,  and  it  was  held  that 
the  defendants  were  liable  for  the  negligence  of  their  servants 
in  placing  and  leaving  such  a  heap.  The  defendants  were  the 
Local  Board  of  Health  under  the  Local  Government  Act  1858, 
and  bear  a  close  analogy  to  the  City  Council  or  Committee  of 
Streets  under  oar  Act  of  18C4.  This  case  also  has  a  bearing 
on  the  case  of  Evans  v.  Tlie  City,  already  cited  from  Oldright's 
Reports. 

On  the  authority  of  these  cases,  and  especially  the  two 
last,  I  am  of  opinion  that  the  city,  although  not  provided  by 
the  legislature  with  funds,  (as  to  which  point  see  8  EL  &  BL, 
813,)  are  liable  for  any  acts  of  negligence  in  their  servants 
and  employees  in  and  about  our  streets.  But  there  are  two 
importimt  limitations,  never  to  be  lost  sight  of — first,  negli- 
gence in  every  case  in  the  officers  and  servants  of  the  city 
must  be  shewn  to  the  satisfaction  of  a  jury,  affirmed  by  the 
Court  A  case  was  tried  before  me  some  years  ago  which 
illustrated  this:  If  a  street  is  in  good  order  at  sunset,  and 
during  the  night  a  rush  of  water  forms  a  trench,  or  a  drain 
originally  well  executed  falls  in  under  the  violence  of  the 
storm,  the  city  is  not  liable  for  an  injury  done  before  the 
defect  is  known  or  can  be  cured. 

On  this  head  a  clause  in  the  Massachusetts  Digest,  chap.  25, 
sec.  22,  is  well  worthy  of  imitation  by  the  revisors  of  the  city 
charter,  as  it  gives  the  city  twenty-four  hours  to  cure  any 
defect  or  want  of  repair  in  any  highway  or  bridge,  and  if  the 
city  had  reasonable  notice  of  such  defect  the  party  injured 
may  recover  double  damage.  These  provisions  are  just  to 
both  parties,  and  afford  the  city  reasonable  time  and  protec- 
tion. So  it  cannot  be  expected  that  the  used  and  obscure 
streets  in  the  suburbs,  or  the  roads  on  the  Peninsula  can  be 
kept  in  the  same  exact  order  with  Oranvdle  or  Hollis  Stveet^ 
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side  ditches  may  be  suflBcient  in  the  one  which  would  not  be 
tolerated  in  the  other.  So  also  some  respect  must  be  paid  to 
the  way  in  which  the  streets  are  constructed.  The  breaks  in 
the  stone  causeways  are  necessary,  but  very  dangerous  things ; 
but  it  does  not  follow  that  every  one  who  thoughtlessly  or 
accidentally  gets  his  foot  in  them  and  gives  it  a  twist,  has  an 
action  against  the  city.  A  plaintiff,  again,  who  runs  incauti- 
ously against  a  lamp-post  or  a  tree  standing  on  the  street,  or 
a  fence  or  post  put  up,  with  the  assent  of  the  city  officers,  to 
guard  or  facilitate  the  erection  of  a  building,  must  not  expect 
as  a  matter  of  right  to  recover  damages. 

Every  case,  in  short,  must  depend  on  its  own  circumstances, 
and  the  onvs  of  proving  negligence  will  generally  rest  on  the 
plaintiff.  In  the  present  case  it  is  to  be  noted  that  the  drain 
in  Hanover  Street  had  been  opened  as  far  back  as  10  or  12 
years  ago,  that  it  must  be  presumed  to  have  been  done  in  a 
workman-like  manner,  that  it  was  run  originally  under  the 
Campbell  Road,  and  that  the  tail  of  it  extended  across  the 
sidewalk,  not  by  any  act  of  the  city  or  its  officers,  but  from 
the  lapse  of  time  and  the  water  gulling  it  out. 

And  this  introduces  the  second  and  equally  material 
limitation,  that  the  plaintiff  shall  be  guilty  of  no  negligence 
himself.  The  cases  on  this  head  also  are  numerous,  both  in 
England  and  America,  and  they  concur  very  much  with  each 
other.  In  four  cases  against  the  inhabitants  of  Andover, 
2  Gushing,  600,  it  was  held  that  a  town  is  liable  for  an  injury 
occasioned  by  a  defect  in  a  highwaj',  where  the  primary  cause 
of  the  injury  is  a  pure  accident,  as  for  example  the  failure  of 
some  part  of  a  carriage  or  harness;  provided  the  accident 
occur  without  the  fault  or  negligence  of  the  party  injured, 
and  be  one  which  common  prudence  and  sagacity  could  not 
have  foreseen ;  and  provided  also  that  the  injury  could  not 
have  been  sustained  but  for  the  defect  in  the  highway.  In 
Sponhawk  v.  The  City  of  Salem,  1  Allen's  Mass.  Rep.,  30,  it 
was  decided  that  a  town  is  not  liable  for  an  injury  sustained 
by  a  traveller  while  straying  outside  the  limits  of  the  high- 
way where  the  whole  highway  and  the  land  next  adjoining 
are  safe  and  convenient  to  travel  upon  ;  nor  are  towns  obliged 
to  maintain  fences  merely  to  prevent  travellers  from  straying 
out  of  the  highway. 
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It  is  not  every  negligence,  however,  that  will  deprive  a 
plaintiff  of  his  right  to  recover  damages.  In  Davis  v.  Mann, 
10  M.  &  W.,  546,  Parke  B,  lays  down  the  rule  in  these  terms ; 
"  that  although  there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet  unless  by  the  exercise  of  ordinary  care  he 
might  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he 
might  have  avoided  them,  he  is  the  author  of  his  own  wrong." 
The  same  rule  was  adopted  by  Byles  J".,  at  Nisi  Prius,  6 
L.  T.  R.,  N.  S.,  255,  in  the  case  of  Witherley  v.  The  Regents 
Canal  Company,  brought  under  Lord  CampbelVs  act,  "  that 
if  the  deceased,  by  his  own  negligence,  partly  contributed  to 
the  accident,  so  that  but  for  that  negligence  it  would  not  have 
occurred,  the  company  were  entitled  to  the  verdict  even 
although  there  had  been  some  want  of  care  on  their  part." 

Let  us  apply  this  principle  to  some  of  the  cases  mentioned 
at  the  argument.  It  is  in  proof  that  there  is  an  open  sewer 
on  the  south  side  of  Hanover  Street — there  is  one  as  we  all 
know,  on  the  west  side  of  Park  Street.  Now  suppose  a  man, 
in  place  of  keeping  in  the  middle  or  safe  side  of  the  street, 
from  stupidity  or  intoxication,  tumbles  into  one  of  these 
sewers,  the  question  then  would  be  has  he  brought  the  injury 
upon  himself,  and  if  so  the  city  must  be  acquitted.  The 
pleader  who  drew  the  declaration  in  this  case — and  it  is  very 
well  drawn — was  sufficiently  alive  to  the  rule.  He  avers  both 
in  his  first  and  second  count,  that  the  plaintiff*,  the  wife,  was 
using  the  public  highway  and  employing  ordinary  caution  in 
the  use  thereof.  In  answer  to  this  the  defendant's  in  their 
fifth  plea  say,  that  the  sewers,  &c.,  were  covered,  &c.,  so  as  to 
prevent  damage  or  injury  to  any  person  using  the  highway 
and  employing  ordinary  caution  in  the  use  thereof. 

This  was  the  main  issue,  or  one  of  the  main  issues  to  be 
tried,  yet  it  seems  to  have  attracted  no  attention  whatever, 
nor  was  the  judge  even  asked  to  submit  it  to  the  jury.  I  am 
very  clear  that  it  ought  to  be  so  and  must  be  found  for  the 
plaintiffs  before  the  city  can  be  held  liable,  and  therefore  that 
there  must  be  a  new  trial ;  but  as  the  defence  was  not  made 
at  the  first  trial,  I  think  that  the  rule  nisi  should  be  made 
absolute  without  costs. 
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AcnoM  of  ejectment  between  adjofnins:  proprietors,  the  questions  being  entirely  matters 
of  fact,  and  the  jury  havin^^  found  for  the  plaintiff,  although  there  waa  sufficient  evidonoe  to 
Justify  a  verdict  the  other  wv  ^  they  had  thought  fit 

Heldf  that  the  verdict  should  not  he  disturbed. 

The  defendants  tendered  two  plans  in  evidence  which  came  from  the  Crown  Land  Offioe, 
which  the  witness  who  produced  them  stated  had  been  there  for  at  least  thirty  years,  hut 
neither  tholr  origin  nor  history  was  given,  nor  was  it  shown  that  they  had  been  regarded  in 
that  office  as  authentic. 

Heldf  that  the  Judge  had  done  right  in  rejecting  them. 

DesBarres,  J.,  now,  (February  4th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows : 

This  was  an  action  of  ejectment  to  recover  the  possession 
of  two  small  triangular  pieces  of  land  claimed  by  the  plaintiff 
as  part  of  a  traet  of  450  acres,  situate  at  the  Dutdi  Village, 
near  this  city,  that  was  granted  by  the  Crown  to  the  Bishop 
of  Nova  Scotia  and  others  on  the  1st  May  1813.  The  grantee 
by  deed  dated  20th  April,  1859,  conveyed  36|  acres  of  this 
tract  to  Robert  Wcdker,  one  of  the  plaintiffs,  who,  together 
with  his  wife,  conveyed  the  same  to  his  son  Edward,  the 
other  plaintiff,  by  deed  dated  10th  Jwly,  1868.  The  action  it 
appears  was  at  first  brought  in  the  name  of  Edward  WcJJcer, 
but  upon  an  application  made  to  a  Judge  of  this  Court,  leave 
was  granted  to  add  the  name  of  Robert  Walker  as  co-plaintiff 
with  Edward,  and  the  action  was  thenceforth  prosecuted  in 
the  names  of  both  plaintiffs. 

It  was  contended  by  the  plaintiffs  at  the  trial  as  well  as  at 
the  argument,  that  the  two  lots  of  land  in  question,  which  are 
divided  by  a  street  running  through  them,  were  clearly  shown 
by  the  evidence  to  be  within  the  grant  to  the  Bishop  and 
others,  and  part  of  the  tract  of  SGJ  acres  conveyed  by  the 
grantees  to  Robert  Walker.  The  defendant,  on  the  other 
hand,  contended  and  insisted  that  the  two  small  pieces  of  land 
in  dispute  were  part  of  a  tract  of  94  acres  of  land  immedi- 
ately adjoining  the  Olebe  land  on  the  east  that  was  granted 
b}'^  the  Crown  to  Colonel  Frederick  Ilamilton  on  the  6th 
June,  1763,  to  which  he  claimed  to  have  a  legal  title,  first  of 
all  under  a  deed  from  Colonel  Eamilton  to  George  Bayers,  the 
great  grandfather  of  defendant  dated  7th  October,  1763,  which 
was  but  a  short  time  after  the  passing  of  the  grant ;  then  under 
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the  will  of  George  Bayers,  dated  3rd  May,  1801 ;  and,  lastly,, 
under  a  deed  from  Francis  Bayers  and  others  to  defendant, 
dated  3rd  January,  1851.  It  is  not  denied  on  the  part  of  the 
defendant  that  the  plaintiffs  are  entitled  to  36|  acres  of  the 
Olehe  land  granted  to  the  Bishop  of  Nova  Scotia  and  others, 
nor  is  it  denied  on  the  part  of  the  plaintiffs  that  the  defend- 
ant is  entitled  to  the  land  granted  to  Ccl.  Hamilton. 

The  legal  title  of  the  contending  parties  to  the  lands  con- 
veyed to  them  by  the  respective  deeds  produced  in  evidence, 
was  admitted  at  the  argument,  and,  having  been  admitted, 
the  question  involved  here  is  not  a  question  of  title  upon 
which  we  are  called  upon  to  express  an  opinion,  but  a  ques- 
tion of  disputed  boundary  between  the  two  grants,  which  is 
more  a  question  for  the  consideration  of  the  jury  than  for 
this  Court.  The  case  was  tried  before  my  brother  McGvXly, 
under  whose  charge  a  verdict  was  found  for  the  plaintiffs.  A 
rule  nisi  was  taken  under  the  statute  to  set  aside  the  verdict 
aside  upon  grounds  with  which  we  have  become  quite  familiar : 
first,  as  being  against  law  and  evidence;  next,  for  the 
improper  reception  and  rejection  of  evidence ;  and,  lastly,  for 
misdirection.  Looking  at  the  evidence  given  in  the  cause  and 
the  charge  delivered  by  the  learned  Judge  to  the  jury,  I  do  not 
think  the  verdict  ought  to  be  disturbed  upon  any  one  or  other 
of  the  grounds  taken  in  the  rule.  There  is,  it  is  true,  no  evi- 
dence of  any  line  having  V>een  run  and  established  between 
the  original  owners  or  grantees  of  these  two  adjoining  tracts 
of  land,  but  there  is  evidence  of  a  stone  wall  as  a  boundary 
b«tween  the  two  lots  or  grants  for  a  period  of  sixty  years,  by 
which  those  holding  under  the  respective  grants  on  either  side 
appear  to  have  held  the  lands  they  claimed.  The  lots  in  dis- 
pute are  to  the  west  of  the  line  of  wall,  and  are,  according  to 
the  plaintiff's  contention,  within  the  Glebe  tract  and  part  of 
the  land  conveyed  to  RobeH  Walker  under  the  deed  of  the 
20th  April,  1859.  If  that  be  true,  nothing  short  of  a  posses- 
sion in  defendant  for  twenty  years  can  give  him  a  right  to 
hold  the  disputed  lots,  and,  as  the  evidence  on  that  point  does 
not  show  a  possession  for  more  than  nineteen  years  of  one  lot 
and  fourteen  years  of  the  other,  no  title  by  possession  has  for 
that  reason  been  acquired  by  the  defendant,  and  we  come 
back  to  what  I  consider  the  only  real  and  important  question 
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in  this  case,  and  that  is  the  question  of  boundary  between 
the  two  grants.  The  true  west  line  of  the  Hamilton  grsLUt, 
which  must  be  the  east  line  of  the  Olebe  grant  according  to 
the  description  in  the  former  grant,  is  represented  as  being  on 
a  road  communicating  between  the  blockhouses,  of  which 
road  no  traces  are  to  be  found,  and  there  is  at  this  moment  no 
known  boundary  between  the  two  grants  other  than  the  stone 
wall  which  has  been  on  the  ground  for  sixty  years.  The  line 
of  this  wall  is  a  straight  line.  A  line  running  between  the 
blockhouses,  if  their  localities  are  rightly  laid  down  on  the 
plan,  would  be  a  crooked  and  circuitous  line,  and  if  the  stone 
wall  is  not  the  boundary  there  is  at  this  day  no  boundary 
whatever  between  the  two  grants.  Now  it  appears  to  me  that 
the  inference  to  be  drawn  from  the  acts  of  the  owners  and 
occupiers  of  these  two  adjoining  grants  of  land  is  that  the 
stone  wall,  whether  originally  built  as  such  or  not,  was,  by 
common  consent,  considered  as  the  boundary  of  the  two  lots. 
Robert  Walker's  evidence  is  important  as  regards  the  occu- 
pation of  the  Glebe  land  and  the  boundary  by  which  it  was 
held,  though  on  one  or  two  points  it  is  not  favorable  to  him- 
self. He  says  :  "  I  know  the  Glebe  land  and  have  known  it  for 
fifty  years.  I  purchased  part  of  the  Glebe  land  and  leased 
property  of  the  Glebe  land  before  I  purchased.  I  was  in 
possession  of  between  20  and  40  acres.  I  know  the  east 
bound  of  what  I  was  in  possession, — it  was  the  west  side  of 
Bayers'  stone  wall ;  that  was  mj-  boundary  on  the  east,  I 
have  known  the  stone  wall  for  sixty  years.  I  forbade  parties 
working  on  the  land  in  dispute.  I  know  the  triangular  pieces 
of  land,  one  lying  on  the  north  of  the  village  middle  road 
and  the  other  on  the  south.  It  is  the  property  in  dispute.  I 
deeded  these  triangular  pieces  of  land  to  my  son.  I  was  in 
possession  of  them  over  twenty  years,  the  two  corners  of 
which  I  held  up  to  the  stone  wall  and  followed  it  as  my 
boundary  on  the  north.  I  own  the  south  part  and  my  son 
the  other.  There  was  a  stone  wall  as  a  south  boundary ;  I 
held  up  to  that.  About  ten  years  ago  a  part  of  the  disputed 
portion  was  not  fenced  by  the  defendant.  They  began  to 
fence  on  the  south  part  about  fourteen  years  ago."  In  his 
cross-examination  he  says :  "  Bayers  was  clearing  it  (the  land). 
When  I  purchased  he  had  not  fenced  it ;  it  was  then  a  wild 


i 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  273 

piece  of  common  on  the  south  side  of  the  road.  He  had  pos- 
session when  I  got  my  deed  fourteen  years  ago.  I  had  it  in 
claim  then.  I  fenced  in  a  part  of  it  before  I  got  my  deed, — 
a  piece  on  each  side  of  the  road, — not  any  of  the  triangular 
lots.  Titus  Smith  made  a  survey  thirty  years  ago.  I 
employed  him  to  run  off  my  land  under  that  lease.  He  made 
the  line  to  run  where  the  defendant  claims  now.  I  went  into 
possession  under  the  survey.*'  On  being  re-examined  he  says : 
"  I  employed  Smith  to  lay  me  off  twenty  acres  of  the  Glebe. 
I  was  not  in  possession  then.  I  might  have  fenced  ten  acres ; 
it  was  no  part  of  the  triangle." 

Wm.  A.  i?67idrysays:  "I  know  the  property  in  dispute. 
There  are  about  three  acres,  I  think.  I  identify  the  property 
described  in  the  Glebe  deed  in  this  plan."  On  the  description 
being  read  over  he  says  :  "  I  am  familiar  with  the  lines  and 
property  there.  According  to  the  description  read  over,  the 
triangular  pieces  are  included  in  the  Glebe  deed  to  plaintiff. 
On  hearing  read  the  description  from  the  Crown  grant,  I 
recognize  the  locality  described  in  the  Glebe  deed  to  plaintiff 
Robert  Walker  to  be  within  that  contained  in  the  Crown 
grant.  I  know  the  remains  of  an  old  blockhouse  east  of  the 
stone  wall  which  forms  the  west  boundary  of  Bayers'  land.  I 
was  agent  for  the  church  lands  out  there  for  several  years, 
perhaps  eight  or  nine  years.  Began  to  be  agent  in  1850. 
Outside  of  the  stone  wall  west  was  always  recognized  as 
Glebe.  I  have  known  the  stone  wall  for  thirty  years."  In 
his  cross-examination  he  says  :  "  The  Glebe  land  is  bounded  on 
the  east  and  the  Hamilton  grant  west  by  the  blockhouse 
road. 

The  evidence  of  John  Kline,  the  next  and  last  witness  for 
plaintiffs  is  not  material. 

Then  comes  the  evidence  for  the  defence.  Thomas  Bayers, 
•lefendant,  says :  "  I  have  known  the  premises  since  I  can 
remember.  I  live  near  them.  M3'  father  always  held  posses- 
sion of  the  two  triangular  lots  ;  always  claimed  them.  It  was 
all  an  open  common.  I  first  fenced  the  two  disputed  lots.  I 
enclosed  them  on  plaintiff's  boundaries  ;  the  one  south  of  the 
road  was  fenced  twenty  years  ago  ;  the  fence  is  where  it  was 
originally  put.    I  have  cultivated  part  of  it  and  grubbed  the 

rest ;  eight  or  nine  years  since  I  cultivated.     Walker  put  up 
18* 
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the  fence  on  the  base  or  north  side  of  the  triangle.  It  is 
fourteen  years  since  I  enclosed  the  north-east  lot.  Walker 
had  fenced  on  the  line  I  claimed  to  before  I  fenced  at  all.** 
In  his  cross-examination  he  sa3's  :  "The  deed  of  the  two  cor- 
ner lots  was  another  and  different  deed  from  that  which  I  got 
of  the  other  lands.  My  grandfather's  property  has  been 
divided — the  last  of  it  about  a  year  ago.  There  was  no  divi- 
sion till  after  I  purchased  these  two  lots.'* 

Charlea  Fairbanks,  surveyor,  was  next  called,  and  says : 
"  I  surveyed  the  lots  and  laid  out  the  Hamilton  grant  on  the 
ground.  1  found  the  remains  of  blockhouses  where  I  have 
marked  them  on  the  plan.  The  lots  in  dispute  aie  covered  by 
and  contained  in  the  description  of  the  Hamilton  grant 
Description  of  defendants'  deed  describes  the  land  in  dispute, 
and  it  is  in  the  Hamilton  grant.  I  can't  find  a  trace  of  the 
Blockhouse  road." 

John  Bayers,  sen'r,  brother  of  defendant,  was  next  called. 
He  speaks  of  the  survey  made  by  Titvs  Smith,  at  which 
Robert  Walker  was  present,  twenty-seven  or  twenty-eight 
years  ago  and  says :  "  We  ran  on  a  sight  from  the  blockhouse 
and  laid  stones  on  the  base  line.  This  was  the  full  line  run. 
Walker  put  up  a  fence  on  the  north  side  of  the  road  and 
defendant  put  up  the  remainder.  Walker  went  into  possession 
under  a  lease  he  got  of  the  property.  The  fences  have  been 
there  ever  since  they  were  put  up. 

Alfred  Bayers,  son  of  defendant,  was  next  examined.  He 
says :  "  I  know  the  lots  in  dispute.  My  father  has  had  them 
fenced  a  long  time.  I  remember  my  father  put  up  the  line 
fence  twenty  or  twenty-one  years  ago  last  spring.  Walker 
knew  it  and  made  no  objection.  This  divided  defendants'  lot 
from  plaintiff's.  The  fence  along,  the  road  had  been  made 
before  WaUcer  put  up  the  fence  from  the  stone  wall  to  the 
road." 

Wm,  A.  Hendry,  recalled,  and  on  being  shewn  a  deed  with 
a  plan  annexed,  says :  "  I  made  the  plan  from  an  actual  hmt- 
vey  tor  Thomas  Bayers  in  1850.  I  made  a  division  of  the 
estate  and  plans  for  different  members  of  the  family.  The 
piece  of  land  in  dispute  was  not  taken  into  account  nor 
divided.    I  told  him  the  Olebe  folks  obtained  it." 
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Thomas  Bayers,  the  son  of  defendant,  was  the  last  withes*, 
but  his  evidence  not  being  material  need  not  be  repeated. 

Now  the  most  material  evidence  in  this  case  is  that  given 
by  Mr.  Hendry  on  one  side  and  Mr.  Fairbanks  on  the  other. 
Mr.  Hendry  proves  the  lots  in  dispute  to  be  within  the  grant 
to  the  Bishop  of  Nova  Scotia  and  others,  called  the  Olebe  lot, 
and  Mr.  Fairbanks  states  that  these  lots  are  within  the 
Hamilton  grant.  They  entirely  differ  with  each  other  on 
that  point,  but  their  evidence,  as  well  as  their  credibility,  like 
that  of  all  the  other  witnesses,  was  for  the  jury  and  not  for 
us,  and  having  decided  in  favor  of  the  plaintiff,  it  is  not  for 
us  to  exercise  the  functions  properly  belonging  to  the  jury, 
and  say  their  decision  was  wrong.  The  case  was,  as  I  think, 
fairly  and  properly  left  to  the  jury  by  the  learned  Judge,  who 
told  them  that  he  thought  the  plaintiff  or  defendant  should 
succeed  just  as  it  was  made  to  appear  that  the  premises  in 
dispute  were  contained  in  the  Hamilton  or  Glebe  grant, 
expressing  his  view  that  the  existence  of  the  stone  wall  for 
sixty  years  was  a  significant  fact  to  shew  where  the  boundary 
between  the  two  grants  was.  I  do  liot  see  any  ground  to 
complain  of  the  charge  of  the  learned  Judge,  and  may  add 
that  I  do  not  know  in  what  other  way  the  case,  under  the 
circumstances,  could  well  have  been  presented  to  the  jury. 
There  is  therefore,  in  my  view,  no  ground  for  setting  aside 
the  verdict  for  misdirection. 

But  it  was  contended  that  the  two  old  plans  spoken  of  by 
Mr.  Hendry  as  coming  out  of  theJCrown  Land  office  and  ten- 
dered as  evidence  on  the  part  of  the  defence,  ought  to  have 
been  received,  and  that,  having  been  rejected,  the  verdict  on 
that  ground  alone,  if  for  no  other,  must  be  set  aside.  Mr. 
Hendry  says  he  found  these  plans  in  the  Crown  Land  oflSce 
thirty  years  a^go  and  pasted  and  put  them  in  book  shape. 
No.  8  he  considered  a  very  old  plan, — it  was  partly  gone ; 
the  other,  called  the  Fleign  plan,  purported  to  be  a  copy  made 
by  Fleign,  Deputy  Surveyor.  He  knew  of  no  original  of  it. 
If  the  origin  or  history  of  these  plans  had  been  given,  or 
if  it  could  have  been  shown  that  they  had  been  received  and 
regarded  in  the  office  as  authentic,  or  accepted  and  recognized 
by  the  owners  of  the  lands  described  as  true  and  correct 
delineations  of  their  properties,  then  I  think  they  ought  to 
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have  been  received ;  but  no  proof  was  given  of  their  authen- 
ticity or  that  they  were  recognized  as  true  and  reliable  plans, 
and  they  were  tendered  as  evidence  simply  because  they  were 
found  in  the  Crown  Land  office  by  Mr,  Hendry  thirty  years 
ago  and  pasted  and  kept  there  in  book  shape  ever  since.  Mr. 
Hendiy  does  not  even  say  that  he  considered  either  the  one 
or  the  other  of  these  plans  such  as  were  to  be  relied  upon, 
from  their  character  and  age,  from  his  own  personal  know- 
ledge of  their  correctness,  or  any  other  circumstance  that 
would  give  them  validity.  It  would,  I  think,  be  going  too 
far  and  unwise  to  hold  that  plans  coming  out  of  the  Crown 
Land  office,  under  such  circumstances,  were  receivable  in  this 
Court  as  evidence  binding  on  litigant  owners  of  land.  In  my 
view,  therefore,  the  learned  Judge  exercised  a  sound  discretion 
in  rejecting  them. 

On  the  ground  taken  of  the  improper  reception  of  evi- 
dence nothing  more  need  be  said  than  that  there  was  no 
objection  made  at  the  trial  to  any  of  the  evidence  received. 

Looking  at  this  case  as  one  peculiarly  for  the  jury,  and 
one  in  which  upon  the  evidence,  the  jury,  if  they  had  thought 
fit,  might  have  found  a  verdict  the  other  way,  yet  having 
found  it  for  the  plaintiff  upon  evidence  which,  being  believed, 
justified  such  finding,  I  think  the  verdict  must  stand,  and  that 
the  rule  to  set  it  aside  and  for  a  new  trial  must  be  discharged 
with  costs. 

A  point  was  taken  by  Mr.  Ritchie  at  the  argument  that  as 
the  defendant  was  in  possession  of  the  lots  at  the  time  the 
deed  to  Robert  Walker  was  executed,  the  plaintiff  could  not 
recover.  I  have  not  noticed  this  point  because  I  did  not  think 
it  at  all  affected  the  plaintiffs'  right  to  recover,  it  having  been 
proved  by  Robert  Walker  that  although  defendant  did  enter 
into  possession  before  he  obtained  a  deed  from  the  grantees, 
he  had  actually  purchased  the  property  before  its  execution 
and  had  it  in  keeping  at  the  time.  This  being  an  uncontra- 
dicted statement,  I  thought  it  was  a  good  answer  to  the 
objection. 

WiLKTNS,  J. — ^Whether  both  or  either  of  the  triangular 
pieces  of  land  in  dispute  were,  or  was,  or  were  not,  or  was  not 
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covered  in  strictness  by  the  description  in  the  HaTnilton  grant, 
was  at  the  trial,  and  probably  ever  will  be  incapable  of  being 
demonstrated.  The  difficulty  has  arisen  from  the  fact  of  the 
western  line  of  that  grant,  the  western  bound  of  the  Bayers* 
and  the  eastern  bound  of  the  Walkers'  being  identical  with 
that  which  in  the  grant  is  designated  as  a  road  communicating 
between  the  blockhouses.  Of  that  road  existing  in  1763,  the 
date  of  the  grant,  often  patrolled  it  may  be  by  Governor 
Lawr&nce  and  his  brave  soldiers  in  the  night-watches,  when 
the  war-whoop  of  savages  echoed  along  the  adjacent  roads 
menacing  the  picketted  outworks  of  the  nascent  settlement 
then  feebly  struggling  into  life,  but  now  rejoicing  in  the  proud 
title  of  the  great  City  of  Halifax,  no  vestiges,  save  perhaps, 
the  apocryphal  sites  of  the  blockhouses  can  be  traced.  The 
difficulty  adverted  to  is  greatly  increased  by  the  obvious  con- 
sideration that  that  road  may  not  have  run  between  its 
extreme  points  or  termini  in  a  straight  line.  It  is  quite 
possible  that  it  may  have  run  from  the  termination  of  the 
line  running  5,  58  in  or  forty  rods  for  a  certain  distance 
southerly  and  westwardly  somewhat  in  the  general  course 
of  the  present  wall,  and  afterwards  diverged  so  as  to  leave 
or  not  to  leave  to  the  eastward  of  it,  the  triangular  pieces  of 
land  which  form  the  subject  of  this  controversy.  The  wall 
was  probably  fixed  conventionally  and  for  convenience,  not 
exactly  on  the  road,  but  on  a  straight  line.  If  so  it  can  only 
conclude  the  parties  for  the  extent  of  it,  not  for  an  extension 
of  it  opposite  to  the  triangular  pieces.  There  the  question  is 
open  and  it  can  only  be  decided  in  the  absence  of  further 
evidence  by  possession,  which  is  decidedly  in  favour  of  the 
defendant. 

Thus  the  existing  wall  furnishes,  in  support  of  the 
plaintiff's  verdict,  no  reliable  evidence  from  whence  it  would, 
in  my  opinion,  be  competent  to  a  jury  to  infer  that  a 
continuation  of  the  wall  in  a  straight  line  extended  to  the 
southern  road  would  be  in  relation  to  the  two  triangular  lot*?, 
the  true  western  line  of  the  Hamilton  grant.  This  doubt  on 
the  clearest  principles  must  operate  in  favor  of  the  defendant 
who,  being  in  possession  of  lots  in  dispute  at  the  time  of 
action  brought,  is  entitled  to  hold  them  until  the  plaintiff's 
establish  an  eastern  line  for  themselves  that  would  include 
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the  lots  within  their  limits.  But  the  case  is  marked  by  a 
stronger  ground  in  favour  of  the  defendant.  The  inference 
from  the  evidence  is  irresistible,  that  when  in  1859  the  title 
first  vested  in  old  Walker,  Bayers  was  in  the  actual  possession 
of  the  triangular  lot  below  the  road,  while  the  fair  inference — 
and  inference  so  fair  that  the  jury  should  have,  drawn  it — is 
that  the  northern  lot  also  was  in  the  possession  of  the  Bayers 
family.  Thomas  Bayers  swore,  and  after  he  had  testified 
neither  of  the  plaintiff's  was  called  to  contradict  him :  The  lot 
south  of  the  road  was  first  fenced,  I  think,  twenty  years  ago ; 
the  fence  is  where  it  was  originally  put ;  I  have  cultivated  in 
part  and  grubbed  the  rest ;  Walker  put  up  the  fence  on  the 
lower  or  north  side  of  the  triangle  ;  it  is  fourteen  years  since 
I  enclosed  the  north-east  lot ;  old  Walker  was  present  when 
I  fenced  the  south  lot ;  he  did  not  forbid ;  I  did  not  know  he 
claimed  it  till  twelve  or  fourteen  years  ago,  he  then  said  the 
church  land  went  up  to  the  wall ;  he  adds,  I  think  both  lots 
were  then  thus  or  fenced,  I  am  sure  the  south  one  was. 

Tfiomas  Bayers^  Jr,,  swore  :  "  The  lot  was  enclosed  by  ray 
father  twenty  to  twenty-one  years."  Now  let  us  see  how  far, 
if  at  all.  this  is  really  opposed  by  the  evidence  of  old  Walker. 
He  began  by  very  loosely  stating,  speaking  of  the  time  when 
he  conveyed  the  triangles  to  his  son  Edwardy  which  was  in 
1868 ;  "  I  was  then  in  possession  of  them  over  twenty  years.*' 
He  contradicts  this  afterwards,  besides  his  title  did  not  begin 
previously  to  nine  years  anterior  to  that  time.  The  defend- 
ants, he  says,  began  to  fence  on  the  scfuth  part  about  fourteen 
years  ago  (that  is  before  he  had  a  title.  He  admits  that  the 
defendants  have  fenced  in  the  property  (that  is  of  course  the 
property  in  contention)  and  that  they  have  held  it  ever  since. 
He  says,  indeed  when  I  purchased  Bayers  had  not  fenced,  but 
that  is  not  correct,  for  he  more  than  once  states  the  contrary* 
He  says  distictly,  and  of  course  decisively  against  his  claim, 
so  far  as  the  northern  lot  is  concerned  :  On  the  south  side  of 
the  road  he  {Bayers)  had  possession  when  I  got  my  deed  four- 
teen years  ago.  He  added  what  does  not  vary  the  effect  of 
his  admission :  I  had  it  in  claim  then.  Here  arises  a  very 
obvious  reflection,  if  he  had  it -in  claim  then  why  did  he  defer 
so  long  prosecuting  that  claim. 
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I  apprehend  that  although  Titua  Smith's  acts  done  thirty 
years  before  the  trial  would  not  bind  the  then  owning  privy 
in  estate  of  the  plaintiff,  he  not  appearing  to  have  sanctioned 
them,  still  it  is  by  no  means  unimportant  in  this  case,  that 
Walker  admits  that  he  went  into  possession  under  that  survey, 
and  that  Smith  made  the  line  where  the  defendant  claimed. 
To  my  mind  it  is  clear,  beyond  doubt,  that  the  inference  from 
the  wall  is  utterly  inconclusive  that  the  plaintiffhas  shown  no 
right  io  maintain  this  verdict,  and  that  even  in  view  of  his 
own  admission,  it  cannot  be  sustained  consistently  with  the 
plainest  principles  that  govern  an  action  of  ejectment.  The 
burthen  of  proof,  of  course,  is  on  the  plaintiff;  he  was  bound 
to  establish  his  eastern  boundary,  and  until  he  established  it, 
as  he  has  failed  to  do,  the  defendant  is  entitled  to  rest  on  his 
possession.  I  think  the  rule  should  be  made  absolute  for  a 
new  trial. 


SMITH  V.  McEACHREK 

DER2n>A!fT,  after  a  course  of  dealtns^  with  plaintiff,  vbo  kept  a  general  store,  came  to  a 
settlement  in  which,  with  his  consent,  all  charges  for  spirituous  llquon  were  deducted  from 
his  account;  and  an  equal  amount  deducted  from  the  credits  to  which  he  was  entitled,  then  a 
balance  being  struck  he  guve  his  note  for  the  amount  thereof,  which  was  the  note  sued  upon. 
These  facts,  appearing  from  plaintifrs  own  testimony  at  the  trial,  the  Judge  was  of  opinion 
that  under  sec.  16  of  R.  S.,  chap.  19,  (3rd  Series,)  the  plaintiff  should  become  non-suit,  and  on 
his  decliiUng  to  do  so  the  Jury  were  directed  that  plaintiff  was  not  entitled  to  recover,  and 
found  a  verdict  actordingly.    A  rule  niti  being  taken  to  set  the  verdict  aside. 

Heldt  that  it  being  clearly  shown  that  the  appropriation  of  d,,etendant's  credits  to  the  pay- 
ment of  charges  for  spirituous  liquors  had  been  made  with  his  full  knowledge  and  consent, 
Aod  without  duress  of  any  kind,  there  had  been  a  misdirection,  and  a  new  trial  was  ordered. 

Ritchie,  J.,  now,  (February  5th,  1873,)  delivered  the  judg- 
ment of  the  Court  as  follows : — 

This  action'  was  brought  to  recover  the  amount  of  a  pro- 
missory note ;  on  the  trial  it  appeared  from  the  plaintitTs 
testimony  that  it  had  been  given  by  the  defendant  to  the 
plaintiff  for  the  balance  of  an  account,  and  at  his  being  called 
and  examined  on  the  defence,  he  proved  that  $4.91  had  been 
deducted  from  the  account  for  rum  and  other  spirituous 
liquors ;  that  on  the  settlement  he  had  with  the  defendant 
when  the  note  was  given,  and  on  previous  settlements  between 
tbem^  he  had  deducted  all  charges  against  the  defendant  for 
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rum,  supplied  to  him  in  less  quantities  than  the  gallon,  and 
have  struck  oflF  credits,  to  which  the  defendant  was  entitled, 
to  an  equal  amount ;  and  that  on  all  these  occasions  the 
defendant  had  consented  to  this  arrangement,  which  was  made 
as  he  stated  by  way  of  payment  for  the  liquor  supplied  to  the 
defendant. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  should 
become  non-suit,  and  on  his  counsel  declining  to  do  so,  he  told 
the  jury  that  the  plaintiff  was  not  entitled  to  recover,  and 
they  found  accordingly  for  the  defendant.  A  rule  nisi  was 
taken  to  set  this  verdict  aside,  on  the  grounds  that  it  was 
against  law  and  evidence,  and  for  misdirection. 

The  only  question  involved  in  this  case  is  whether  the 
note  declared  on  was  or  was  not  void  under  the  16th  sec.  of 
chap.  19  of  the  Revised  Statutes,  which  enacts  that  no  person 
shall  recover  or  be  allowed  to  set  off  any  charge  for  intoxi- 
cating liquors  in  any  quantities  less  than  one  gallon,  delivered 
at  one  and  the  same  time,  and  that  all  specialties,  bills,  notes, 
agreements,  or  accounts  stated,  given  and  made,  in  whole  or 
in  part,  for  or  to  secure  any  such  charge,  shall  be  void.  There 
is  nothing  in  the  provisions  of  this  statute  which  renders  the 
sale  of  spirituous  liquors  in  quantities  less  than  one  gallon 
illegal,  the  statute  merely  prevents  the  recovery  of  the  price 
by  action.  The  object  of  the  legislature,  as  it  appears  from 
the  language  used,  was  simply  to  discourage  its  sale  on  credit, 
and  this  effect  it  unquestionably  is  calculated  to 'have,  as  it 
.puts  it  in  the  power  of  a  purchaser  to  refuse  payment  and 
repudiate  his  note  or  other  security   given   for   the   price. 

Believing  this  to  be  all  the  legislature  has  done,  or  contem- 
plated doing,  I  see  little  force  in  the  objection  insisted  on  so 
much  at  the  argument,  that  there  has  been  such  an  evasion  of 
the  law  by  the  parties  as  the  Court  should  not  countenance  ; 
the  law  leaves  it  optional  with  the  purchaser  to  pay  or  not, 
as  he  pleases,  and  it  does  not  appear  to  me  to  be  any  more  an 
evasion  of  it  for  parties  on  a  settlement  of  their  accounts  to 
agree  that  certain  payments,  theretofore  made  should  be  applied 
to  the  payment  for  spirituous  liquoi*s  which  had  been  obtained 
in  small  quantities,  than  would  be  the  withdrawal  of  all  such 
charges  from  the  account,  and  payment  made  for  these  in 
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cash  at  the  time  of  such  settlement.  See  Owera  v.  Dextor, 
1  C.  M.  ife  R.,  711. 

Though  much  of  the  law  which  was  adduced  to  us  on  the 
argument  as  to  the  right  to  appropriate  payments,  rather 
applies  to  cases  where  there  have  been  separate  accounts 
between  the  parties,  as  for  instance  an  open  running  account, 
as  this  appears  to  have  been,  and  one  on  a  mortgage  note  or 
other  independent  account,  yet  some  of  them  have  a  bearing 
on  the  question  before  us,  though  the  strength,  of  the  plaintiffs 
case  lies  more  in  the  special  consent  or  agreement  of  the 
defendant,  than  on  any  application  of  the  rules  relative  to^he 
application  of  payments. 

The  general  rule  laid  down  with  respect  to  the  appropria- 
tion of  payments  is,  that  a  party  who  pays  money  has  a  right 
to  apply  it  as  he  thinks  fit,  and,  if  he  docs  not  make  any  appli- 
cation, the  right  devolves  on  the  party  who  receives  it,  who 
may  apply  it  to  any  debt  due  by  the  party  making  the  pay- 
ment, and  the  creditor  may  make  the  application  any  time 
before  the  case  comes  before  a  jury,  unless  he  had  previously 
communicated  his  election  to  the  debtor ;  and  if,  as  in  this 
case,  the  contract  on  which  the  debt  arises  is  not  absolutely 
unlawful,  but  the  creditor  is  merely  prevented  from  sueing 
upon  it  by  a  statutory  enactment  framed  for  the  purpose  of 
protecting  the  debtor,  the  creditor  may  appropriate  the  pay- 
ment to  the  demand,  the  right  of  action  for  which  is  barred 
by  the  statute,  and  may  sue  for  other  debts ;  Addison  on 
Contracts,  957.  The  author  goes  on  to  illustrate  the  position 
by  saying,  such  is  the  case  where  the  right  of  action  is  barred 
by  the  acts  relating  to  the  sale  of  intoxicating  liquors  on 
credit.  And  in  Philpot  v.  Jones,  2  A.  &  E.,  44,  the  Court 
held  that  if  payments  are  made  on  account  of  a  tavern  bill 
containing  items  for  spirits,  together  with  other  goods,  and 
the  tavern-keeper  appropriates  the  payment  in  satisfaction 
and  discharge  of  his  claim  for  the  spirits,  his  right  of  action 
for  the  rest  of  his  demand  is  not  affected  by  the  statute  ;  see 
also  to  the  same  effect  Crookshanks  v.  Rose,  1  M.  &  R.,  100 ; 
and  Dawson  v.  Remhaul,  6  Esp.,  24.  These  cases,  and  there  are 
many  others  of  a  like  character,  go  to  show  that  under  the 
English  statute  it  was  in  the  power  of  the  plaintiff  to  have 
appropriated  the  payments  to  the  discharge  of  the  items  in 
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the  account  for  spirits  in  the  absence  of  any  consent  on  the 
part  of  the  defendant,  but  where  both  parties  have  concurred 
in  such  an  appropriation  by  express  agreement,  I  can  see  no 
ground  whatever  for  questioning  its  legality. 

The  English  statute,  2^  Geo,  ILy  cap.  40,  sec.  12,  so  closely 
resembles  ours,  that  decisions  on  it  afford  safe  proceedings  for 
us.  That  statute  permits  the  purchaser  of  spirituous  liquors 
to  resist  the  payment  of  what  is  purchased  on  credit  in  small 
quantities,  and^  the  Courts  have  decided  that  notes  and  other 
securities,  given  in  whole  or  in  part  to  secure  such  cheques 
areToid,  though  the  statute  is  silent  regarding  such  securities. 

I  should  not  have  been  sorry  to  have,  found  the  provisions 
of  the  act  more  stringent,  as  I  am  quite  alive  to  the  evils 
attendant  on  the  sale  of  intoxicating  liquoi'S  throughout  the 
country,  especially  when  sold  on  credit,  and  I  am  quite  pre- 
pared to  give  full  effect  to  any  enactment  of  the  legislature 
"which  has  for  its  object  its  discouragement,  as  far  as  its 
language  and  the  rules  of  construction  of  statutes  will  justify, 
but  to  adopt  the  views  of  the  counsel  for  the  defendant  would, 
I  think,  require  me  unduly  to  strain  the  language  of  the 
statute  and  violate  these  rules,  and  we  must  not  forget  that 
the  enactment  in  question  is  very  penal,  and  confers  on  a  ' 
debtor  the  right  of  refusing  payment  for  what  he  has  purchased 
and  promised  to  pay  for,  and  made  use  of,  and  deprives  the 
vendor  of  what  is  justly  due  him  an4  but  for  the  statute  he 
would  be  legally  entitled  to  recover. 

There  is  a  case.  In  re  Jones,  L.  R.  9,  Equ.  Cases  66,  lately 
decided  by  Lord  Romillyy  M.  R.,  very  analogous  to  this,  on 
the  Solicitors  Act,  6  &  7  Fie,  chap.  73,  which  provided  that 
no  solicitor  who  had  not  a  certificate,  should  be  capable  of 
maintaining  an  action  or  suit  for  the  recovery  of  any  fee  or 
reward  or  disbursement  &c.  The  learned  Judge  said  that  as 
the  clause  of  the  statute  was  a  penal  enactment,  it  must  be 
construed  strictly,  and  the  question  was,  whether  the  want  of 
a  certificate  put  an  end  to  the  debt  or  only  took  away  the 
remedy.  The  distinction,  he  remarked,  was  a  familiar  one,  and 
he  held  the  debt  still  subsists,  although  the  solicitor  take  no 
steps  to  enforce  payment,  and  that  the  act  did  not  take  away 
the  right  of  the  solicitor  to  apply  to  its  discharge  money 
which  was  already  in  his  bands. 
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I  need  hardly  refer  to  what  was  said  at  the  argnraent 
about  compulsion  or  duress  as  operating  on  the  defendant  at 
the  settlement,  to  induce  his  consent,  as  there  was  not  a  shade 
of  evidence  to  lead  to  such  a  conclusion,  he  has  neither  pleaded 
it  nor  attempted  to  prove  it,  and  we  have  no  right  gratuitously 
to  assume  that  such  was  the  case. 

I  am  therefore  of  opinion  that  there  should  be  a  new  trial. 


Mcdonald  v.  blois. 

Till  body  of  a  deed  acknowledg^ed  the  payment  of  the  purchase  money  in  the  usual  form, 
and  a  receipt  therefor  slipned  by  plaintiff  was  also  endorsed,  but  subsequent  to  the  sale  a  dis- 
pute arose  as  to  whether  the  amount  stated  in  the  deed  included  a  mortgage  existing  on  the 
property,  or  whether  the  purchaaer  was  to  pay  that  also. 

Plaintiff  baring  sued  for  the  amount  of  the  mortgage, 

Held^  that  in  the  face  of  the  endorsed  receipt,  and  of  certain  evidence  adduced  in  confor- 
mation thereof,  he  could  not  recover. 

Sir  W.  Young,  C.  J.,  now,  (February  5th,  1873,)  delivered 
judgment  as  follows : — 

This  was  an  action  to  recover  $400,  the  alleged  balance  of 
the  purchase  money  of  a  lot  of  land  conveyed  to  the  defendant 
by  the  plaintflF  under  letter  of  license,  as  an  administrator  of 
his  father  s  estate.  The  body  of  the  deed  acknowledged  the 
payment  of  the  purchase  money  in  the  usual  form,  and  a 
receipt  therefor  was  also  indorsed,  signed  by  the  plaintiff, 
under  which  circumstance  though  the  form  of  the  writ  was 
taken  from  Bullen  &  Leake,  246,  and  founjled  on  the  Common 
Law  Practice  Act,  1852,  Appendix  B.,  7,  it  is  very  question- 
able that  such  an  action  can  be  maintained  at  common  law. 
This  court  held  in  Nehon  v.  Connors,  Oldright's  Rep.,  406, 
that  it  could  not,  and  I  have  seen  nothing  in  the  more  extended 
investigation,  the  point  has  now  received  to  shake  that  opinion. 
The  point  of  the  case  is,  whether  the  purchase  of  the  land  was 
made  for  $605  or  $1005,  the  difference  being  the  principal 
money  of  a  mortgage  thereon  to  which  the  deed  declares  that 
the  land  was  subject.  Taken  by  itself,  and  without  the 
receipt,  I  concur  with  Mr.  Justice  DeaBarres,  who  tried  the 
cause,  in  thinking  that  the  true  construction  of  the  deed  would 
have  rendered  the  defendant  liable  for  the  mortgage  money 
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besides  the  $605  expressed  in  the  deed,  and  there  was  evidence, 
too,  upon  the  trial,  sustaining  that  view  which,  perhaps, 
represents  the  real  justice  of  the  case,  more  especially  as  the 
defendant  was  not  called  to  contradict  it.  And  yet  upon  the 
legal  principles  that  apply  to  it,  and  the  mass  of  testimony 
for  the  defendant,  it  is  difficult  to  disturb  the  verdict  found 
for  him  by  the  jury.  Both  sides  objected  strenuously  to  the 
parol  evidence  received,  but  upon  the  equitable  and  other 
pleadings  it  could  not  have  been  rejected.  The  main  inquiry 
is  the  propriety  of  receiving,  and  the  legal  effect,  if  received, 
of  the  receipt  indorsed  on  the  deed,  which  is  in  these  terms : 
"  $605.  Received  from  Abraham  Blois,  the  sura  of  six  hun- 
dred and  five  dollars,  being  the  consideration  money  mentioned 
in  the  foregoing  deed,  being  made  in  the  following  manner : 

Amount  on  mortgage $400  00 

Interest  on  do.  to  10th  February,  1870  ...     52  33 
Balance  paid  in  cash  on  the  delivery  of  the 

deed 152  67 


$605  00 

(Sgd.)        John  A.  McDonald. 

Witness :  James  McKenzie,  who  is  a  magistrate  and  also 
a  witness  to  the  deed." 

Now  it  is  obvious  that  if  a  receipt  so  explicit  was  deliber- 
ately signed  contemporaneously  with,  and  to  be  taken  as  part 
of  the  deed,  it  explains  and  qualifies  the  recital  and  is  conclu- 
sive of  the  point  at  issue.  Much  of  the  argument,  therefore, 
turned  upon  the  acknowledgments  of  payment  of  the  purchase 
money  in  the  body  of  the  deed  and  in  the  receipt  so  indorsed. 

In  1  Oreenleafon  Evidence,  12th  edit.,  sec.  26,  note,  it  is 
said  that  in  England  the  recital  of  the  payment  of  the  con- 
sideration money  in  the  body  of  the  deed  is  regarded  as 
conclusive  evidence  of  payment  binding  the  parties  by  estoppel. 
And  for  this  are  cited  the  cases  in  Willea,  9,  25 ;  5  B.  &  Aid., 
606  ;  1  B.  &  C,  704;  2  B.  &  Aid.,  544.  The  Am/irimn  doc- 
trine is  to  be  found  in  4  Crmse^a  Digest,  by  Greenleaf,  23  not«, 
in  3  Mason,  347,  351,  and  in  6  &  7  Johns,  341,  from  which  it 
would  appear  that  the  English  rule  has  been  adopted  in  X'eiv 
York,  but  rejected  in  most  of  the  other  States.     In  the  same 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  '  285 

volume  of  Greenleafa  Crxiiae,  264,  it  is  said,  "besides  the 
consideration  in  the  body  of  the  deed,  it  is  also  usual  and 
proper  to  indorse  a  receipt  for  the  consideration  on  the  back 
of  the  deed,  signed  by  the  party  who  receives  the  money." 
And  it  is  to  be  noted  that  such  a  receipt  so  indorsed  is  stated 
as  a  fact  in  the  cases  of  Baker  v.  Deivay,  1  B.  &  Cr.^  704,  and 
Lampaon  v.  Corkue,  5  B.  &  Aid.,  606. 

Our  attention  was  called  at  the  argument  to  a  passage  in 
3  Preaton  on  Ahatracta  of  Title,  15,  which  runs  thus,  "  As 
between  the  parties  the  clause  in  a  deed  acknowledging  the 
receipt  of  the  money  is  conclusive  at  law.  In  Equity  it 
is  considered  mainly  as  a  formal  part  of  the  deed,  and  there- 
fore that  Court  looks  to  the  receipt  usually  indorsed  on  the 
deed  as  the  eflective  and  essential  discharge.  ^  In  a  transaction 
of  a  modern  date,  unless  a  receipt  be  indorsed  on  the  deed,  or 
if  indoraed,  unless  it  be  signed  this  omission  is  presumable 
notice  that  the  purchase  money  has  not  been  paid,  and 
imposes  on  a  future  purchaser  the  necessity  of  requiring 
evidence  of  the  payment  of  the  money,  or  obtaining  a  receipt 
or  discharge  for  the  same  from  the  person  to  whom  it  ought 
to  have  been  paid  or  from  his  representatives."  We  are  all 
acquainted  with  the  high  reputation  of  Mr.  Preaton  as  a  real 
property  lawyer  and  conveyancer,  but  the  latter  part  of  this 
opinion  published  in  the  edition  of  1802,  is  at  variance  with 
our  usage,  the  receipt  on  deeds  being  now-a-days  generally 
discarded  with  us,  and  the  vendee,  as  well  as  the  purchasers 
from  hira  relying  on  the  acknowledgments  in  the  body  of  the 
deed.  But  when  a  receipt  is  indorsed  and  signed  before  or  at 
the  delivery  of  the  deed,  it  must  be  taken,  I  think,  as  incor- 
porated with  the  deed,  and  largely  influencing  its  construction. 

In  B — gh  v.  Preston,  8  T.  R.,  483,  the  condition  of  the 
I'ond  was  controlled  by  a  memorandum  subscribed  on  it  before 
the  sealing  and  delivery,  pledging  the  obligee  not  to  bring  any 
action  or  suit  upon  it,  or  to  assign  the  same  until  after  the 
death  of  the  obligor,  the  defendant.  The  memorandum  was 
directly  at  variance  with  the  condition,  just  as  the  receipt 
here  may  be  admitted  to  be  at  variance  with  the  recital  in  the 
deed,  yet  the  memorandum  was  held  binding,  having  been 
annexed  to  and  subscribed  before  the  execution  of  the  bond  ; 
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and  this  decision,  sAid  Lord  Kenyan,  is  fully  warranted  by 
the  case  of  Broke  v.  Smith,  Moore,  G79. 

In  Norton  v.  Wood,  1  Russel  &  Mylne,  178,  the  obligee  in 
a  bond  gave  a  written  memorandum  Ht  the  time  of 
execution,  that  if  the  interest  was  regularly  paid,  it  was  not 
his  intention  to  call  in  the  amount  for  four  years,  and  this 
letter  was  held  by  Sir  Lancelot  Shulwdl  to  be  a  binding 
undertaking.  Such  being  the  legal  effect  of  a  written  memo- 
randum, letter  or  receipt  on  a  sealed  instrument,  if  indorsed 
or  delivered  at  the  time  of  execucion,  let  us  now  review  in 
brief  the  circumstances  under  which  the  receipt  on  the  plain- 
tiff's deed  was  signed.  The  land  was  sold  b}'  auction  and  was 
knocked  down  at  S605,  as  the  highest  bid.  The  dispute  then 
arose  as  to  the  true  character  of  the  sale,  and  whether  the 
price  did  or  did*  not  comprehend  the  mortgage  money.  The 
evidence  on  this  point  is  conflicting,  and  declarations  are  put 
into  the  mouth  of  both  parties  fatal  to  their  respective  claims. 
Besides  his  declarations  of  value  and  intended  purchase  pre- 
vious to  the  sale,  the  defendant  is  said  to  have  admitted  after 
the  sale,  that  he  ha^l  bought  for  $605,  and  was  to  pay  the 
mortgage  besides.  This,  if  true,  is  decisive  of  the  merits. 
But  the  plaintiff,  also  after  the  sale,  independently  of  other 
declarations  that  doubtless  weighed  with  the  jury,  is  said  to 
have  admitted  that  he  had  sold  the  place  for  $605,  and  that 
when  the  mortgage  was  paid  there  would  be  about  $205  for 
the  benefit  of  the  heirs  of  the  estate.  The  most  decisive 
evidence,  however,  is  that  of  Fenton,  who  was  present  at  a 
conversation  between  the  parties  just  before  the  execution  of 
the  deed. 

The  plaintiff  was  claiming  the  $1005  when  the  defendant 
said  that  all  he  would  give  was  $605,  and  that  if  the  plaintiff 
was  not  satisfied  with  that  he  might  take  the  place  and  do 
what  he  liked  with  it.  The  deed  was  signed  after  this. 
Something  was  said  about  writing  a  new  deed,  and  plaintiff 
said  he  thought  it  could  be  fixed  as  he  wanted  to  go  to  town 
in  the  train.  This  evidence  is  confirmed  by  James  McKenzie, 
the  friend  of  the  plaintiff,  who  wrote  the  deed,  who  adds  that 
it  was  signed  by  the  plaintiff  without  any  objection,  and  that 
the  plaintiff  said  to  him  before  the  deed  was  signed  that  he 
had  agreed  to  settle  the  dispute  in  the  way  claimed  by  the 
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defendant;  and  so  it  appears  from  the  receipt  accepting 
$152.67  as  the  balance  of  the  $605  after  deducting  the  S4C0 
and  the  interest  thereon. 

This  evidence  disposes  of  the  charge  of  fraud  in  the  second 
replication,  and  of  the  plaintiff's  complaint  of  his  having  been 
deceived  by  the  defendant  in  receiving  the  money.  It  justifies 
also  the  jury  in  finding  for  the  defendant,  and  this  Court  in 
refusing  to  disturb  their  verdict. 


CAMPBELL  V.  McISAAC. 

Action  upon  a  special  contmct  fn  the  nature  of  a  guarantee,  alleging  "  that  defendant 
gare  a  vpecial  promlie,  and  made  a  special  ajfrearoont  to  pay  the  plaintiff  the  amount  due 
from  one  D.  McI.,  the  father  of  defendant."  Defendant  demurred,  because,  among  other 
grounds,  *<  the  consideration  for  making  or  giving  the  special  promise  or  agreement  was  not 
■et  forth  in  either  count  of  plaintiff's  declaration." 

Heldt  that  there  should  be  judgment  for  defendant  upon  the  demurrer. 

McCuLLY,  J.,  now,  (February  5th,  1873,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  upon  a  special  agreement  set  out  in 
the  two  first  counts  of  plaintiff  s  writ  and  declaration  in  nearly 
the  same  language.    In  the  first  count  as  follows : 

"  That  the  said  defendant  gave  a  special  promise  and  made 
a  special  agreement  to  pay  to  the  plaintifi'  the  amount  due  to 
the  plaintiff  from  Donald  McIaaaCy  the  father  of  the  defend- 
ant (at  the  time  of  such  promise  and  a^rreement  deceased) 
upon  a  certain  account  existing  between  the  plaintiff  and  the 
said  Donald  Mclaaae  in  his  lifetime,  and  signed  a  memo- 
randum or  note  thereof  in  writing,  agreeably  to  such  promise 
and  agreement,  but  the  defendant  did  not  pay  the  said  amount 
due  on  said  account. 

The  second  count  omits  the  words  above  set  out  in 
brackets,  namely,  "  at  the  time  of  such  promise  and  agree- 
ment deceased,"  and  alleges  the  debt  to  be  one  contracted 
by  Donald  Mclmac,  a  brother  of  the  defendant,  instead  of  the 
father,  in  all  other  respects  the  two  counts  arc  alike. 

Thereupon  defendant,  by  leave,  &c.,  demurred,  iivsty  because 
the  consideration  for  making  or  giving  the  special  promise  or 
agreement  is  not  set  forth  in  either  count. 
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Second:  Because  the  counts  neither  of  them  containing 
any  allegation  that  the  debt  was  not  paid  by  Donald  Mclsaac, 
or  that  the  same  is  still  unpaid. 

Thirdly :  No  allegation  of  performance  by  plaintiff  of 
conditions  on  his  part. 

Fourthly:  Because  the  agreement  as  set  out  is  nidlum 
factum,  and  without  consideration. 

Upon  this  there  was  a  rejoinder,  and  now  on  the  part  of  the 
defendant 'the  demurrer  was  argued  by  MeagJier,  who  contended 
that  although  sec.  3  last  clause  chap.  118,  R,  Sf.,  like  the  English 
Statutes,  19  &  20  Vic.,  chap.  97,  sec.  3,  dispensed  with  any 
consideration  being  set  out  on  the  face  or  body  of  a  written 
guarantee;  yet  for  the  purpose  of  recovering  upon  it  there 
must  be  not  only  a  consideration  set  forth  in  the  pleadings, 
but  proof  on  the  trial  as  well.  That  in  this  respect  the  law 
was  no^  altered  but  remained  precisely  as  it  was  before  the 
statute.  That  there  was  no  proper  or  sufficient  breach  of  the 
alleged  contract  which  should  have  negatived  payment  of  the 
debt  by  the  principal,  and  that  there  should  have  been  an 
account  for  all  conditions  performed,  &c.,  by  plaintiff.  For 
these  positions  he  cited  a  number  of  authorities.  The  first  of 
these  being  Bullen  v.  Leake,  p.  59 ;  there  those  learned 
authors  say,  "  Where  the  declaration  is  founded  on  a  simple 
contract  it  is  essential  that  it  should  show  that  there  was  a 
good  and  sufficient  consideration  to  support  the  defendants 
promise.  If  no  sufficient  consideration  was  alleged,  or  if  the 
consideration  upon  the  face  of  it  were  shown  to  be  illegal,  the 
contract  would  appear  to  bo  void.  And  in  either  case  the 
declaration  would  be  bad  in  substance." 

Previous  to  the  Mercantile  Laiu  Amendment  Act  of  1856, 
chap.  97,  sec.  3,  which  we  adopted  in  our  Provincial  Legis- 
lature in  1866,  it  was  not  contended  by  plaintiff  8  counsel  but 
that  the  consideration  of  a  contract  must  be  set  out  in  his 
declaration,  but  now  since  that  statute,  inasmuch  as  by  reason 
only  that  the  consideration  for  the  promise  need  not  appear 
in  writing  or  by  necessary  inference  from  a  written  document, 
the  contract  is  not  invalid  to  support  an  action  againt  the 
maker — ^it  is  not  now  necessary  in  England.  But  Bidlen  v. 
Leake,  as  above  cited,  lays  down  a  different  doctrine  and 
follows  it  up  by  giving  the  form  of  the  writ,  p.  164  and 
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onwards,  uniformly  setting  out  the  consideration  which  is  the 
inducement  to  the  contract. 

First  then,  as  to  what  is  a  guarantee.  A  "  guarantee,"  says 
Shaw,  C.  J.,  in  24  Pick,  252,  "  is  a  collateral  undertaking  to 
pay  the  debt  of  another  in  case  he  does  not  pay  it.  Distin- 
guished f  roDj  suretyship  *  guaranty '  is  an  undertaking  that 
the  debtor  shall  pay,  'suretyship'  that  the  debt  shall  be  paid." 
In  8  Pidc.  (Mass.)  423,  it  is  said  that  the  guarantor  warrants 
the  solvency  of  the  promisor.  That  a  guarantor  cannot  be 
sued  as  a  promisor,  as  the  surety  may,  and  that  his  contract 
must  be  especially  set  forth.  The  undertaking  is  essentially 
in  the  alternative.  A  glance  at  the  counts  in  plaintiff's  writ 
shows  that  the  promise  set  forth  lacks  every  element  of  a 
guarantee  under  these  definitions  and  unless  there  be  a  con- 
sideration outside  the  instrument  or  contract  in  writing  it  falls 
within  the  definition  of  a  nvdwm  factum,  as  given  in  all  the 
books  ex  quo  non  ointur  actio.  And  the  rule  is  "  mida  f actio 
ohligationem  non  parit"  Bro,  Leg.  Max.,  sec.  717,  as  to  what 
is  a  guamnty. 

The  case  of  Holmes  v.  Whitehall,  7  C.  B.,  N.  S,,  359,  lays 
down  in  the  head  note  this  proposition,  "  that  though  parol 
evidence  may  supply  the  consideration  for  a  guaranty,  it  can- 
not be  admitted  to  explain  the  promise."  This  was  an  action 
on  a  guaranty  and  decided  in  1869,  three  years  after  the 
Mercantile  Law  Amendment  Act  passed  in  England.  But 
it  is  worthy  of  notice  that  the  declaration  in  this  case  by  way 
of  indemnity,  sets  forth  a  consideration  for  the  guaranty 
which,  upon  its  face,  contained  none,  as  also  do  all  the  subse- 
quent cases.  KarslaJce,  there  in  shewing  cause,  commences 
thus,  "There  was  no  consideration  for  defendants  promise," 
the  3rd  sec,  19  &  20  F'tc.,^chap.  97,  "although  it  dispenses 
with  the  necessity  of  showing  a  consideration  upon  the  face 
of  the  document,  does  not  dispense  with  the  existence  of  a 
good  consideration."  This  case  decides  that  Bain  v.  Matthers  is 
now,  since  the  statute  above  referred  to,  no  longer  law,  and  that 
parol  evidence  may  be  given  of  the  consideration  of  a  guarantee, 
but  not  to  explain  the  promise.  Sehoyn,  in  his  law  of  Nisi 
Priua,  page  48,  says,  "  Consequently  in  actions  of  assumpsit, 
a  consideration  must  be  stated  and  proved.  Bills  of  exchange 
and  promissory  notes  are  the  exception."  But  on  a  close 
19* 
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examination  of  the  counts  set  out  in  plaintiflTs  writ  and 
declaration,  I  fail  to  discover  the  elements  of  a  guarantee. 

There  is  no  forbearance,  no  future  benefit,  no  credit  to  be 
given.  This  case  is  more  like  the  case  of  Dixon  v.  Hatfield, 
2  Bing.,  439 ;  10  Moore,  42,  where  the  contract  was,  "  I  agree 
to  pay  M.  for  timber  to  house  in  A.  0.  out  o^the  money  I 
have  to  pay  W.,  provided  W.'s  work  is  completed.'*  Held, 
«*  This  was  not  a  guarantee  to  pay  if  W.  should  fail ;  but  a 
direct  undertaking  to  pay  when  the  work  should  be  com- 
pleted." It  is  worthy  of  note  in  passing,  that  the  preamble  of 
the  Imperial  Act,  19  &  20  Vic,  chap.  97,  commences  thus  ; 
"  Whereas  inconvenience  is  felt  by  persons  engaged  in  trade 
by  reason  of  the  laws  in  England  and  Ireland  being  in  some 
particulars  different  from  those  of  Scotland  in  matters  of 
common  occurrence  in  the  course  of  such  trade,  and  with  a 
view  to  Femedy  such  inconvenience  it  is  expedient  to  amend 
the  laws  of  England  and  Ireland,  &c.,  &c. ;  be  it  enacted,  &c., 
&c."  It  would  not  seem  from  this  that  the  mode  of  enforcing 
contracts,  nor  pleading  them,  if  the  practice  of  the  Court  was 
intended  to  be  altered  in  any  way,  nor  has  this  been  the 
result  as  far  as  I  can  ascertain.  Sec.  2nd,  Chitt  on  Pleading, 
231. 

In  1st.  Chitt,  p.  297,  it  is  laid  down  that  in  declaring  upon 
a  promise  to  pay  money  in  consideration  of  a  forbearance  of 
a  proceeding  debt,  some  cause  of  action  must  be  alleged. 
Citing  4  Taunt,  117. 

Hart  v.  Milea,  4  C.  B.,  N.  S.,  p,  371,  is  an  instance  of  the 
rule  as  laid  down  by  Bullen  &  Leake,  being  complied  with, 
the  consideration  is  set  out  in  the  declaration.  Indeed  I  find 
no  case,  early  or  late,  where  such  has  not  been  the  practice. 
The  averment  of  it  being  a  special  promise  as  contended  by 
plaintiff's  counsel,  is  not  sufficient.  See  Bro.  Stat  Fra^Ld, 
sec.  163,  a  special  promise  means  only  an  actual,  as  contrasted 
with  an  implied  promise. 

Assuming  that  it  is  absolutely  necessary  that  a  plaintiff, 
to  recover  on  an  agreement  like  that  set  out  in  his  suit,  must 
prove  a  consideration  and  Holmes  v.  Whitehall,  supra,  is 
conclusive,  upon  that  point  then,  it  would  operate  it  seems  to 
me,  as  a  snare  to  a  defendant,  if  a  plaintiff  could,  at  the  trial, 
prove  any  consideration  of  any  kind  verbal  or  otherwise,  and 
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failing  one  resort  to  another  till  at  length  he  surrendered. 
The  inducement,  as  it  is  technically  called,  since  the  recent 
statute  becomes  not  only  important,  but  in  an  action  h'ke  the 
present,  the  really  essential  portion  of  the  pleadings.  Alder- 
ehaiv  V.  King,  2  H.  &;  N.,  399,  and  also  Westhead  v.  Spencer^ 
6  H.  &  N.,  728,  make  this  very  manifest.        ^ 

It  is  to  be  borne  in  mind  that  we  have  not  enacted  the 
5rd  sec.  of  19  &  20  Vic.,  chap.  97,  in  terms  which  is  as  follows, 
"No  special  promise  to  be  made  by  any  person  after  the 
passing  of  this  act  to  answer  for  the  debit  default  or  mis- 
carrying of  another  person,  being  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  party  by  him 
thereto  lawfully  authoriaed,  shall  be  deemed  invalid  to  support 
an  action,  suit,  or  other  proceeding,  to  charge  the  person  by 
whom  such  promise  have  been  made,  by  reason  only  that 
the  consideration  for  such  promise  does  not  appear  in  writing, 
or  by  necessary  inference  from  a  written  document"  The 
language  of  the  above  is  verbatim  that  of  the  English  Statute 
of  Frauds,  29  Car.,  Q.  C,  3  &  4,  as  far  as  onward  "  authorized  " 
— and  Bidlen  <t  Leake,  note  a,  page  162,  remarks  thus,  this 
section  only  affects  tlie  evidence  of  the  contract,  and  not  the 
mode  of  pleading  it.  We,  instead  of  this  substantive  enact- 
ment, at  the  close  of  sec.  3,  chap.  118,  Revised  Statutes,  which 
consolidates  several  sections  of  the  English  Statute  of  Frauds, 
have  this  language,  "  Provided  always  that  it  should  not  be 
necessary  that  such  agreement,  memorandum  or  note  shall 
specify  the  consideration  upon  which  it  is  given" — so  that 
this  proviso  operates  not  merely  upon  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  as  in  Grreat 
Britain,  but  upon  all  the  various  previous  contracts  enumer- 
ated, viz.:  upon  '*ae:reements  upon  consideration  of  marriage, 
contracts  on  sales  of  land,  or  contracts  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,"  as  well  as  to 
"contracts  to  charge  executors  or  administrators  upon  special 
promise  to  answer  damages  out  of  their  own  estate."  And 
yet,  though  much  more  comprehensive  than  the  English 
statute,  as  regards  the  question  before  the  Court,  namely,  the 
receipt  for  setting  out  a  consideration  in  the  pleadings,  I  am 
unable  by  any  refinement  to  draw  any  distinction  in  the 
proper  and  reasonable  construction  of  the  two  statutes.    I 
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always  regret  to  find  any  variation,  the  slightest  in  the 
wording  of  statutes  where  the  Provincial  Legislature  evidently 
means  to  copy  Imperial  Legislation. 

It  is  a  course  pregnant  with  diflSculty  and  embarrassment, 
and  adapted  to  provoke  litigation.  I  say  this  much,  although 
in  the  present  case  I  find  no  authority,  as  already  remarked, 
for  assuming  that  either  the  Statute  of  Frauds  or  the  Merchaiv- 
tile  ATnendment  Act,  19  &  20  Vic,  has  changed  or  in  any 
way  altered  the  modes  of  pleading  in  a  case  like  the  present. 

As  regards  the  alleged  want  of  a  proper  breach  in  the 
plaintiff's  writ,  and  an  allegation  that  the  principal  had  not 
paid  his  debt,  that  also  is,  I  think,  objectionable.  The  forms 
in  the  books  would  seem  certainly  to  require  it,  and  reason 
suggests  that  the  foundation  of  plaintiff's  right  to  recover 
must  be  based  upon  the  fact  that  the  principal  had  himself 
not  paid  his  debt.  I  think  there  must  be  judgment  for  the 
defendant  upon  the  demurrer.  I  do  not  enlarge  as  regards 
the  want  of  an  averment  of  conditions  performed  by  plaintiff, 
because  none  appear  upon  the  record,  and  for  aught  we  know, 
there  were  none  to  be  performed. 


BOYD  u  MILLETT. 


To  Mquire  a  colorable  title  to  land  under  a  rold  deed  there  mutt  be  open  and  continued 
acts  of  possession  of  some  part  of  the  land  embraced  within  the  deed.  Where  the  deed 
relied  on  as  giving  color  of  title  gives  no  boundaries,  description,  or  designation  of  the  land, 
it  can  have  do  effect  beyond  the  actual  occupation  or  improvement. 

Ritchie,  J.,  now,  (February  5th,  1873,)  delivered  the  judg- 
ment of  the  Court : — 

This  action  was  commenced  in  1863,  and  first  tried  in 
September,  1867,  resulting  in  a  verdict  for  the  plaintiff,  which 
was  set  aside  by  the  unanimous  decision  of  the  Court;  a 
second  trial  has  since  taken  place  with  the  same  result,  and 
the  application  now  is  to  set  aside  this  verdict  also. 

The  learned  Judge  who  tried  the  cause  told  the  jury,  I 
think  correctly,  that  the  plaintiff  had  entirely  failed  to  deduce 
a  documentary  title  to  the  two  lots  in  question,  from  the 
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original  grantor,  and  I  cannot  see  that  be  has  shewn  any  right 
to  them  by  possession  or  otherwise,  to  entitle  him  to  recover 
in  this  action. 

A  deed  was  produced  from  William  Neshit  to  Richard 
and  Daniel  Boyd,  dated  14th  February^  1777,  of  all  his  right, 
title  and  interest  in  certain  tracts  of  land  in  Falmouth,  at  the 
forks  of  the  river  Pisiquid,  and  described  by  the  lots  as 
follows,  Nos.  73,  75  and  76  in  the  front  range,  and  Nos.  77, 
78,  79,  81  and  82  in  the  back  range,  being  the  first  division  of 
seven  rights  and  part  of  the  eighth  in  the  said  township ;  also 
a  deed  from  Daniel  Boyd  to  the  plaintiff,  dated  the  8th  Marchj 
1844,  of  all  those  certain  farm  lots,  Nos.  35,  36,  44,  64,  65,  66, 
67  and  68,  situate  in  Falmouth,  bounded  and  described  in  the 
plan  of  said  township,  and  distinguished  by  letter  "  D.,"  each 
and  every  of  said  lots  containing  400  acres,  more  or  less.  This 
latter  deed  was  recorded  on  the  14th  September,  1865. 

The  controversy  in  this  suit  is  with  respect  to  the  two  lots, 
Nos.  64  and  65,  mentioned  in  the  deed  to  plaintiff,  and  it  was 
in  proof  that  previous  to  the  giving  of  this  deed  he  had  been 
on  the  land  with  Daniel  Boyd,  his  father,  when  he  was  haul- 
ing timber  to  a  mill  to  make  timber,  which  was  taken  from 
lot  64,  and  that  his  brothers  cut  on  the  land,  and  he  states 
that  though  he  did  not  know  at  the  time  that  the  cutting  was 
on  that  lot,  he  had  discovered  it  since ;  he  also  says  that  he 
had  not  been  on  the  lot  from  the  time  he  was  there  with  his 
father,  and  it  appears  that  the  lots  in  question  had  not  then 
been  surveyed  or  run  out. 

These  acts  of  the  father,  followed  by  a  partial  survey  of 
the  lots  in  1864  by  the  plaintiff,  are  the  only  acts  ever 
exercised  by  them  on  the  lots  till  the  commencement  of  this 
action,  yet  it  is  contended  that  the  plaintiff  has  a  right  to 
obtain  possession  from  a  party  who  has  been  living  on  the 
land  for  many  years,  on  the  ground  that  Daniel  Boyd,  the 
father,  having  had  a  deed  from  Nisbet,  though  invalid,  and 
the  plaintiff  having  a  deed  from  his  father  which  professed  to 
transfer  the  lots  to  him,  had  such  a  paper  title  as  in  connec- 
tion with  the  acts  of  his  father,  anterior  to  1844,  and  with 
that  of  the  plaintiff  in  1847,  ought  to  operate  and  prevail 
against  the  defendant. 
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I  cannot  adopt  this  view  of  tbe  case,  Neshit  never  was  io 
possession  of  lots  Nos.  64  and  65,  there  is  no  evidence  that  he 
owned  them  or  claimed,  and,  if  he  had  in  fact  owned  theniy 
they  would  not,  in  my  opinion,  have  passed  under  the  deed  to 
the  Boyd's;  lots  Nos.  64  or  65  are  not  mentioned  or  referred 
to  directly  or  indirectly  in  that  deed,  they  are  not  situate  at 
the  forks  of  the  river  Pisiquid,  as  the  lots  are  therein 
described  to  be,  but  some  ten  miles  distant,  and  it  would,  I 
think,  be  giving  far  too  great  a  latitude  to  the  words  used  in 
the  deed,  if  we  were  to  hold  that  by  the  enumeration  of 
certain  lots,  other  lots  enumerated  ten  miles  distant  were  to 
pass  without  any  reference  to  them  as  being  appurtenant, 
other  than  the  statement  that  the  enumerated  lots  were  the 
first  division  of  seven  rights  and  part  of  the  eighth  in  said 
township ;  I  see  nothing  in  the  deed  to  lead  me  to  the  infer- 
ence that  the  grantors  intended  to  convey  anything  beyond 
the  lots  enumerated  ;  if  the  intention  had  been  to  cover  the 
lots  in  question,  other  and  more  explicit  reference  must  have- 
been  made  to  them  ;  I  cannot  therefore  assume  that  Daniel 
Boyd  was  in  possession  of  them  under  color  of  title,  if  he  was 
in  possession  at  all  when  he  made  the  deed  to  his  son.  But 
even  if  Boyd,  the  father  had,  on  the  occasion  referred  to, 
taken  the  timber  from  the  lots,  claiming  title  under  that  deed, 
and  the  plaintiff  who  did  claim  them  under  color  of  title  in 
1847  had  the  survey  made  as  testified  to,  I  am  still  of  opinion 
he  would  not  be  entitled  to  maintain  ejectment  against  the 
defendant. 

There  is  no  ground  whatever  for  contending  that  inde- 
pendently of  the  paper  title  or  color  of  title  there  was  such 
prior  possession,  or  in  both  combined,  as  would  be  suflScient 
to  enable  the  plaintiff  to  maintain  ejectment.  On  this  point  the 
language  used  in  the  judgment  in  Freeman  v.  Allen  is  very 
decisive :  "  Prior  possession  is  only  sufficient,"  tbe  learned 
Judge  (WUkiTis)  said;  "where  the  plaintiff  has  had  open, 
notorious,  exclusive  and  well  defined  possession  of  land,  and 
being  so  possessed,  the  defendant  has  entered  upon  him  and 
deprived  him  of  such  possession  by  force  or  fraud,  the 
defendant  went  into  possession  of  nobody's  when  he  took 
possession  of  the  land." 
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Now  the  acts  of  Daniel  Boyd,  done  before  the  running 
out  of  the  lots,  or  their  locality  ascertained,  were  neither 
notorious,  exclusive,  or  well  defined  acts  of  possession  of  the 
lands,  and  the  very  house  in  which  the  defendant  resides,  and 
has  long  resided,  with  the  clearing  attached,  was  in  the  occu- 
pation of  a  party  holding  adversely  to  the  plaintiff  at  the 
time  of  his  survey  in  1847,  when  the  plaintiff  himself  says 
the  cross  lines  were  not  run.  That  they  sighted  a  few  rods 
and  went  down  a  piece  and  concluded  that  Vaughan's  house 
and  clearing,  now  in  the  occupation  of  defendant,  were  on 
No.  -65,  and  it  is  in  evidence  that  Vaughan  was  in  possession 
in  1844.  and  had  been  some  years  previously,  and  when  known 
by  the  plaintiff  to  be  in  possession  in  1847,  no  attempt  was 
made  to  dispossess  him.  It  is  true  that  the  possession  of  the 
defendant  cannot  be  connected  with  that  of  Vaughan  so  as  to 
give  the  former  a  title  by  possession,  as  there  is  no  conveyance 
shown  from  the  one  to  the  other,  yet  being  found  so  in  posses- 
sion and  having  remained  on  the  land,  as  the  plaintiff  says, 
for  about  thirteen  years,  the  defendant,  nineteen,  he  surely 
cannot  be  turned  out  by  one  who  has  no  legal  title,  and  no 
possession  other  than  that  which  is  to  be  inferred  from  the 
acts  in  evidence. 

It  would  be  a  most  dangerous  principle  to  establish  that  a 
party  going  upon  an  unsurveycd  and  undefined  lot,  and  taking 
timber  from  it  a  few  times,  even  though  he  claimed  a  right  to 
do  so  under  a  void  deed,  would  acquire  a  seizen  or  possession 
of  the  land  so  as  to  enable  him  to  convey  a  title  to  another ; 
and  it  would  be  equally  dangerous  to  hold  that  the  grantee* 
under  such  a  deed,  without  any  other  act  than  a  partial  survey 
of  the  land  many  j'ears  ago,  should  be  entitled  to  dispossess 
one  who  had  entered  peaceably,  the  plaintiff  not  being  and 
never  having  been  in  possession,  and  resided  on  it  without 
interruption  for  from  thirteen  to  nineteen  years,  as  the 
defendant  in  this  case  has  done, 
k  I  am  quite  content  to  follow  the  authorities  which  recog- 
nise the  distinction  between  a  possession  of  land  under  color 
of  title  and  one  without  it  to  their  full  extent.  But  I  know 
of  no  cases  which  gave  such  effect  to  an  entry  on  land  under 
color  of  a  void  deed  unaccompanied  by  open  and  continued 
acts  of  possesion  of  some  part  of  the  land  embraced  within 
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the  deed.  Color  of  title  merely,  and  without  open  and  notori- 
ous occupation  of  some  part,  says  Angel  in  his  work  on 
LiinitationSy  is  not  a  disseisin,  though  by  the  ancient  doctrine 
a  simple  feoffment  had  a  larger  and  more  transcendant 
operation.      Before  the  case   of  Doe.  d,  Atkins  v.    Horde, 

1  Burr.,  60,  it  seems  to  have  been  the  settled  doctrine  that  a 
feoffment  would  create  an  estate  of  freehold  in  the  feofee, 
though  none  was  in  the  feoffor  at  the  time  of  the  feoffment, 
but  the  decision  in  that  case  and  others  subsequent,  have  very 
much  broken  in  upon  this  ancient  doctrine  as  to  the  efficacy 
of  a  simple  feoffment.  The  good  sense  and  liberal  views,  says 
Kent  [2  Com.,  475,]  which  dictated  the  decision  in  Atknia  v. 
Horde,  seems  to  have  finally  prevailed  in  WestmiTister  Hall, 
notwithstanding  the  opposition  which  that  case  met  with 
from  the  profession.  The  Courts  will  no  longer  endure  the 
old  and  exploded  theory  of  disseisin,  they  now  require  some- 
thing more  than  mere  feoffments  and  leases  to  work  in  every 
case  the  absolute  and  perilous  consequences  of  a  disseisin  in 
fact. 

In  the  case  of  Little  v.  Megquire,  2  Me.,  176,  referred  to  in 

2  Wcuihb.  on  Reed  Prop.,  498,  the  claimant  entered  under  a 
void  deed,  which  was  d.uly  recorded,  describing  the  land  and 
caused  the  boundaries  of  the  same  to  be  run  out  according  to 
the  deed,  and  paid  taxes  thereon  for  many  years ;  the  land  was 
wild  and  uncultivated,  but  it  was  held  that  these  acts  did  not 
work  a  disseisin  of  the  true  owner,  for  to  do  that  the  grantee 
must  have  entered  on  the  land  and  continued  openly  to  occupy 
and  improve  it,  and  it  is  to  be  borne  in  mind  that  in  the  deed 
from  Neabit  there  are  no  boundaries,  or  description,  or  desig- 
nation of  those  lots,  and  without  some  description  of  the  land, 
I  do  not  see  how  a  deed  relied  on  as  giving  color  of  title  can 
ever  lay  the  foundation  of  an  available  adverse  possession 
beyond  the  actual  improvement  or  occupation,  as  no  indication 
is  given  by  the  deed  of  what  the  party  intends  to  claim.  See 
Angel  on  Liviitations,  412,  and  2  Waslib^  497.  There  is  no 
doubt,  a  difference  between  the  presumption  of  seisin  in  fee 
afforded  bj'  possession  for  twenty  years,  and  that  for  a  less 
period,  the  one  giving  presumption  of  it  against  all  the  world, 
the  other  against  a  wrong  doer  only.  In  this  case  the  defend- 
ant having  entered  peaceably  on  the  land  of  which  the  plaintiff 
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was  not  in  possession,  and  having  occupied  it  for  several  years, 
has  the  presumption  of  seisin  against  all  persons  but  the 
lawful  owner  of  what  he  has  so  occupied,  but  the  plaintiff  and 
those  under  whom  he  claims  never  had  any  possession  which 
would  give  a  presumption  of  seisin.  In  Nichols  v.  Todd, 
2  Gray,  568,  it  was  contended  that  there  was  prior  possession 
under  color  of  title,  and  that  it  was  sufficient  to  maintain  the 
action  against  one  who  had  no  title.  The  plaintiff  had  pur- 
chased Ihe  land  in  question  at  auction,  the  owners,  a  corpora- 
tion, give  him  a  deed  which,  it  appeared,  had  not  been  duly 
executed.  He  entered  on  the  land  for  the  purpose  of  making 
surveys,  after  this  the  defendant  entered  without  title ;  a  deed 
properly  executed  was  subsequently  made  to  the  plaintiff, 
which  was  held  to  be  inoperative,  as  the  defendant  had  then 
disseised  the  grantors  and  was  in  possession  of  the  lot.  The 
Court  held  that  the  defendant  must  recover  on  the  strength 
of  his  own  title ;  "  he  cannot,"  said  Bigdow,  J.,  "  stand  upon 
his  paper  title,  the  deeds  being  defective,  and  having  no  title 
by  deed  he  shows  no  possession  of  the  estate,  the  mere  entry 
on  land  without  any  actual  possession  affords  no  sufficient 
proof  of  title  even  against  a  person  who  subsequently  takes 
and  holds  possession.  Mere  possessory  right  is  the  title 
known  to  the  law.  Proof  of  •ntry  only,  without  some  act 
of  ownership  or  continued  occupation,  will  not  sustain  such  a 
title.  It  must  appear  that  a  party  claiming  land  by  posses- 
sion has  entered  thereon  and  has  indicated  in  some  way  the 
extent  of  his  claim,  and  that  possession  followed  the  entry 
and  was  kept  up  according  to  the  nature  and  situation  of  the 
party." 

The  Court  has  already  pronounced  on  the  law  of  this  case ; 
for  after  carefully  reading  the  notes  of  the  former  trial,  I  can 
find  no  material  difference  between  the  evidence  adduced  there 
and  that  which  was  given  on  the  late  trial.  A  suggestion  was 
thrown  out  by  the  Court  that  certain  evidence,  if  producf*d  at 
a  subsequent  trial,  would  strengthen  the  plaintiff's  case  on  a 
point  in  which  it  was  considered  defective.  This  has  not  been 
done.  I  think,  therefore,  the  rule  for  a  new  trial  should  be 
made  absolute. 
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Mcdonald  v.  blois. 

In  an  action  to  recover  consideration  money  expreMod  in  a  deed,  if  e0toi>pel  is  relied 
upon,  it  must  be  pleaded. 

Where  a  deed  u  free  from  ambi^uit}'  it  neither  demands  nor  'vrlll  admit  extrinsic  aid  to 
construction,  but  must  spealc  for  itself. 

A  memorandum  endorsed  upon  a  dead,  but  not  distinctly  proved  or  admitted  to  have  been 
so  endorsed  at  the  time  of  the  execution  of  the  deed  cannut,  even  if  consistent  therewith,  be 
read  as  if  Incorporated  with  IL 

WiLKiNS,  J.,  now,  (February  5th,  1873,)  delivered  the 
judgment  of  the  Court: — 

This  case  appeara  to  me,  entirely  free  from  difficulty, 
whether  viewed  in  the  light  of  the  common  law  or  of  equity. 
Both  courts,  alike,  recognize  the  rule,  that  with  certain  well- 
known  exceptions,  that  do  not  touch  the  present  question,  parol 
evidence  is  inadmissible  to  explain  a  deed  or  a  written  instru- 
ment. In  both  it  is  a  rule  that  parol  evidence,  inconsistent 
with  a  deed,  ought  not  to  be  received.  Such  is  the  express 
language  of  Beat,  J.,  in  Baker  v.  Deivey,  1  B.  &  C,  710.  In 
Hall  V.  Tlie  Manchester  WateinvorkSy  2  B.  &  Ad.,  553,  it  was 
ruled  that  an  obligor,  sued  on  a  bond  reciting  a  certain  con- 
sideration, is  estopped  from  pleading  that  the  consideration 
was  different,  unless  he  can  make  it  appear  by  his  plea  that 
the  real  transaction  was  fraudulent  and  unlawful.  In  that 
same  case  Taunton,  J.,  said,  "  Shelly  v.  Wright  {Willes,  J.,)  is 
a  clear  authority  to  shew  that  a  party  is  estopped  by  his  own 
recital  of  a  particular  fact  in  a  deed."  The  reception,  he 
added  is  "  where  fraud  or  an  illegal  purpose  can  be  shown." 
The  following  is  the  view  entertained  by  equity :  The  Master 
of  the  Rolls  said,  in  Palnier  v.  Newell,  20  Beav.,  39,  "  On  a 
question  of  construction  of  a  deed,  parol  evidence  is  inadmis- 
sible to  show  the  intention  of  the  parties  thereto."  In  Croonie 
V.  Leddiavd,  2  Mylne,  &  Kean,  261,  Lord  Brougham  said,  "  in 
the  present  case  the  purpose  for  which  parol  evidence  is 
tendered,  on  the  part  of  the  defendant,  was  not  to  enforce  a 
collateral  stipulation,  but  to  show  that  the  transaction  was 
conducted  on  the  basis  of  an  exchange  ;  a  circumstance  which, 
if  true,  was  totally  at  variance  with  the  language  and  plain 
import  of  the  instrument."  Respecting  this  his  Lordship  said, 
further,  "Nothing  could  be  more  dangerous  than  to  admit 
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such  evidence,  for,  if  the  argument  between  the  parties  were 
in  fact  conducted  on  the  basis  of  an  exchange,  -why  was  the 
instrument  so  drawn  as  to  suppress  the  real  nature  of  the 
transaction?"  Mistake,  surprise,  and  fraud  are  well-known 
exceptions,  and  where  either  is  charged,  the  vigorous  rule  of 
exclusion  is  relaxed ;  Cloves  v.  Higginson,  1  Ves,  &  B.,  524, 
Thus  Lord  Eldon  expressed  himself  in  Winch  v.  Winchester, 
1  V.  &  B.,  878,  "  if  the  defendant  insists  that  the  evidence  of 
the  auctioneer's  declaration  at  the  sale,  of  the  quantity  of 
acres  sold,  being  received,  he  will  be  entitled  to  have  the  con- 
tract performed  with  the  abatement  of  the  price.  I  think  it 
not  admissible  for  that  purpose,  as  the  Court  cannot  execute 
in  his  favor  a  written  agreement  with  a  variation  introduced 
by  parol  testimony." 

In  Trail  v.  Ellis,  1 6  Beav.,  350',  and  G^reenlade  v.  Dare, 
20  Beav.,  184,  both  of  which  were  cited  at  the  argument,  fraud 
was  charged,  and  therefore  they  both  came  within  the  excep- 
tion noted  above.  They  are  important  in  one  sense,  viz.,  as 
showing  the  light  in  which  equity  regards  the  absence  of 
a  receipt  for  purchase  money,  by  indorsement  on  a  deed. 
They  suggest  strikingly,  the  prudence  of  making  such  indorse- 
ment of  the  actual  payment  of  the  consideration  money  named 
in  a  deed.  Where  the  deed  expresses  formally  payment  of 
the  consideration  money,  with  the  usual  acknowledgment,  if 
in  point  of  fact  it  has  not  been  paid,  the  seller  of  the  land  is 
clearly  without  remedy  at  law ;  and  I  apprehend  it  is  not 
quite  certain  that  he  has,  if  the  case  is  not  marked  by  fraud, 
mistake,  or  accident,  capable  of  being  distinctly  shown,  any 
remedy  in  a  Court  of  Equity.  It,  like  a  Court  of  Common 
Law,  cannot  release  a  rule  equally  recognized  in  both.  Green- 
leaf  writes,  sec,  26",  N.  1,  "The  Amemcan  Courts  have  been 
disposed  to  treat  the  recital  of  the  amount  of  money  paid  as 
not  affected  by  the  principle  of  estoppel.  They  regard  it  as 
only  prima  facie  evidence  of  the  amount  paid  in  an  action  to 
recover  the  price  which  is  yet  unpaid."  The  applicability  of 
these  extracts  from  authorities  consulted  to  the  present  case 
will,  I  think,  appear  so  obvious  when  the  real  points  of  our 
inquiry,  which  are  few  and  plain,  are  stated,  that  it  will  be  quite 
unnecessary  for  me  to  point  out  their  particular  application. 
The  action  is  assumpsit,  brought  to  recover  a  portion  asserted  by 
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the  plaintiff  to  be  due  to  him  by  the  defendant,  of  the  con- 
sideration money — for  the  land  and  premises  conveyed  by  the 
deed  in  question — ^a  deed  poll-executed  by  the  plaintiff  to  the 
defendant,  and  which  formally  recites  with  the  feoffor's 
acknowledgment,  the  full  consideration  money  to  have  been 
paid,  at  or  before  the  ensealing  and  delivery  of  the  deed. 
The  material  pleadings  are  as  follows: — defendant  taking 
equitable  grounds  says,  "  I  bought  the  land  at  auction  for 
$605,'  being  the  full  amount  to  be  paid  for  a  clear,  unincum- 
bered title,  which  land  was,  at  the  time,  incumbered  by  a 
mortgage  set  out;  and  after  the  sale  I  paid  plaintiff,  and  he 
accepted,  S152.67,  as  the  balance  due  to  him  in  full  on  the 
purchase,  after  deducting  $452.33  due  on  the  mortgage ;  and 
I  have  paid  interest  on  the  mortgage  to  the  mortgagee ;  and  I 
hold  the  land  subject  to  that  mortgage  which  I  have  under- 
taken to  pay  off."  To  this  plea  the  plaintiff  has  replied  in  our 
form  strict  matter  of  estoppel.  He  says,  "  You,  the  defendant 
cannot  be  admitted  to  plead  as  you  have  pleaded,  because 
your  plea  contradicts  your  deed — the  deed  referred  to  in  your 
plea — ^for  that  deed  recites  that  the  land  in  qutotion  was  sold 
to  you  subject  to  the  mortgage,  and  that  the  mortgage 
remained  incumbered  on  the  land,  and  because,  after  that 
recital,  the  deed  avei-s  that  I,  the  feoffor,  from  whom  you 
bought  in  consideration  of  the  premises  and  of  the  sum  of 
$605  in  hand  paid  by  you,  conveyed  the  land  to  you — and 
further,  the  deed  has  been  executed  and  you  have  accepted  it, 
and  placed  it  on  record,  and  have  gone  into  possession  under 
it, — but  you  have  not  paid  the  consideration  money."  The 
plaintiff*  concludes  with  a  verification  and  a  prayer  of  judg- 
ment if  defendant  shall  be  admitted  against  his  own  deed,  to 
say  what  he  has  said  in  his  said  plea,  and  (among  other  things 
in  the  plea  set  forth)  to  say  that  the  sum  of  $605  (the  con- 
sideration expressed  in  the  deed)  was  the  full  amount  to  be 
paid  by  the  defendant  for  a  clear,  unincumbered  title  to  the 
said  land,  &c.,  &c.,  &c  In  Chitty's  Equ.  Digest,  815,  I  find 
the  following  passages :  "  If  estoppel  appears  on  the  record, 
and  issue  joined,  if  jury  find  verdict  against  estoppel,  yet  judg- 
ment shall  be  given  according  to  the  estoppel  and  not  accoi'd- 
ing  to  verdict,  because  says  Year  Book,  11  H.  &;  C,  42,  verdict 
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is  nothing  to  purpose,  being  mere  feofail  to  try  a  matter  con- 
trary to  the  record.     1  Ridge,  P.  C,  247  ;  1  Rridge,  6o8. 

I  notice  as  remarkable,  that  to  this  replication  of  estoppel 
no  demurrer  has  been  filed,  and  no  rejoinder  made,  I  should 
search  in  vain  in  English  books  for  such  a  state  of  pleadings 
as  was  thus  presented  at  the  trial.  That  replication  was  of 
course,  an  appeal  to  the  Court,  and  not  to  the  jury.  Plaintiff 
has  replied  "  that  the  plea  referred  to  was  bad  on  account  of 
the  estoppel."  The  answer  to  the  plea  is  not  expressly  or 
impliedly  questioned  by  the  defendant.  See  3  Chitty  PL, 
421 ;  also  a  precedent  of  pleading  in  point  in  Outram  v.  Mare- 
wood,  3  E.  R.,  346 ;  also  Wiikina  v.  WingaU,  6  T.  R.,  62 ;  in 
both  of  which  cases  there  was  a  demurrer,  bringing  the  matter 
to  a  point.  In  the  view  I  take  of  the  question  generally,  I 
need  not  pursue  this  point  of  inquiry  further.  To  what  I  have 
already  said,  I  add  that  such  an  estoppel  as  is  pleaded  here 
would  demand,  and  would  receive  the  judgment  of  a  Court  of 
Equity.  The  construction  of  this  deed  is,  of  course,  for  the 
Court,  and  it  is  to  be  construed  according  to  the  intention. 
The  question  of  intention  respects  the  point  whether  the 
consideration  was  and  is  $603  exclusive  of  the  mortgage,  con- 
stituting an  incumbrance  on  the  land  when  sold,  or  $605 
exclusive  of  the  amount  then  due  to  the  mortgagee  on  the 
mortgage.  To  my  mind  the  intention,  derivable  from  the 
whole  deed,  is  transparent  to  the  effect  that  the  purchaser  was 
to  pay  the  money  consideration  in  full,  independently  of  the 
mortgage. 

A  plain  farmer,  examined  as  a  witness  at  the  trial,  showed 
that  he  so  read  the  instrument.  I  mean  McKenzie,  the  person 
who  prepared  the  deed.  He  saw  so  clearly  that  the  deed 
expressed  a  consideration  in  money  amounting  to  $605,  that 
after  it  had  been  discussed  by  the  parties  about  indorsing  a 
receipt,  showing  a  settlement  on  a  different  principle,  this 
witness  said  to  parties,  before  the  deed  was  executed,  "  that 
it  ought  not  to  be  signed,  and  that  another  deed  ought  to  be 
drawn."  This  was  remarked  obviously,  because  he  saw  the 
repugnancy  between  the  deed  and  the  memorandum  which 
was  afterwards  indorsed  upon  it.  Whether  the  deed  was  or 
was  not  executed  before  the  memorandum  indorsed  was 
signed  by  the  plaintiff,  is  a  matter  of  perfect  uncertainty  from 


Digiti 


zed  by  Google 


802  McDonald  v.  blois. 

the  evidence.  The  deed  was  executed  and  the  memorandum 
signed  at  Scott's  on  the  same  day,  and  as  parts  of  the  same 
transaction  ;  but  the  order  of  execution  and  signature  in  point 
of  time  is  altogether  unproved.  On  the  point  of  this  uncer- 
tainty contrast  with  this  case  Burgh  v.  Preston^  8  T.  R.,  483, 
in  which  case  a  memorandum  on  the  bond  is  averred  to  have 
been  written,  annexed  and  subscribed  to  the  bond  "  before  the 
sealing  and  delivery  thereof,  &c.,  &c."  See  Newton  v.  Wood, 
1  Russ.  &  Mylne,  178.  The  deed  is  before  us.  Let  us  examine 
it  in  order  to  elicit,  if  we  can,  from  its  four  cornere,  the  inten- 
tion on  the  point  in  question.  It  is  an  administrator's  deed. 
It  is  dated  the  14th  of  April,  1870.  It  recites  (I  use  the  very 
words)  that  on  the  10th  of  iFebmvary,  A.  D.  1871,  being  the 
day  appointed  for  such  sale,  the  tract  of  land  hereinafter 
described,  being  part  of  the  real  estate  of  the  said  deceased, 
was  (note,  this  refers  to  a  time  four  days  anterior  to  the  date 
of  the  instrument,  set  up  at  public  auction  and  knocked  down 
to  the  defendant)  he  being  the  highest  bidder,  for  the  sum  of 
$605,  the  said  land  having  been  sold  subject  to  a  mortgage 
(which  mortgage  is  described.)  At  the  argument  it  was  con- 
tended that  the  language  of  this  recital  does  not  necessarily 
imply  that  the  purchaser  was  to  pay  the  S605,  and  pay  the 
mortgage  also,  or  take  the  land  chargeable  with  it  also ;  but 
surely,  in  the  intendment  of  common  sense,  it  can  bear  no 
other  meaning.  If  an  auctioneer,  about  to  sella  piece  of  land, 
were  to  announce,  "  this  land,  which  is  subject  to  a  mortgage 
for  £100,  is  now  offered  for  sale,"  and  A.  were  to  bid  it  off  at 
£100,  he  would,  by  ninety-nine  men  out  of  one  hundred  then 
present,  and  hearing  the  announcement  and  the  bid,  be 
understood  so  to  have  bought,  that  he  would  expect  (not 
gratuitously  to  enjo}'  the  land  charged  with  the  mortgage,  but) 
to  pay  to  the  auctioneer  or  to  his  principal,  both  amounts. 
Now  the  mere  identity  of  the  sum  bid  with  the  sum  charged 
can  make  no  difference  in  the  construction  of  the  phrase, 
"  subject  to  a  mortgage,"  relatively  to  the  case  supposed  and 
the  case  before  us.  If  the  language  of  the  recital  had  been 
"  the  tract  of  land  thereinafter  described,  subject  to  a  mortgage 
on  it  for  £400,  was  set  up  at  public  auction  and  knocked  down 
to  the  defendant  for  the  sum  of  $605,"  no  doubt  could  b^  felt 
as  to  the  meaning;  but  the  words  are  the  same.    They  have 
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in  this  way  of  putting  them,  been  merely  transposed.  But 
there  is  a  further  recital,  viz.,  "  which  mortgage  remains 
(i.  e.,  after  the  recital  of  the  sale  for  $605,  and  at  the  execu- 
tion of  the  deed  four  days  after  the  sale)  encumbered  on  the 
said  land  and  premises."  Why  should  this  last  recital  have 
been  made,  at  all,  on  the  supposition  of  the  amount  of  the 
incumbrance  constituting  a  part  of  the  consideration  of  $605  ? 
Finally,  the  plaintiff  in  the  operative  part  of  the  deed,  grants 
"  in  consideration  of  the  premises  "  {i.  e.,  of  the  recited  fact  of 
the  continuing  incumbrance)  and  of  the  aforesaid  sum  of  $605 
now  paid,  fec.^  &c.)  The  deed,  then,  I  mean,  af  course,  the 
deed  without  reference  to  the  indorsed  memorandum,  is  free 
from  all  ambiguity.  It  must  speak  for  itself.  It  neither 
demands  nor  will  admit  of  extrinsic  aid  to  construction.  The 
memorandum  not  having  been  distinctly  proved  or  admitted, 
as  in  Burgh  v.  Preston,  to  have  been  indoraed  at  the  time  of 
the  execution  of  the  deed,  could  not,  even  if  perfectly  con- 
sistent with  the  latter,  be  read  as  if  incorporated  with  it ! 
There  is  no  pretence  of  fraud,  mistake,  or  accident  in  the 
equity  sense  of  either  of  those  words.  The  deed  was  executed 
advisedly  and  deliberately.  Fraud  is  asserted  in  the  pleadings 
in  reference  to  the  memorandum  indorsed,  but  not  in  relation 
to  the  deed.  This  being  a  case  in  which  estoppel,  if  relied 
on,  could  be  ^)leaded,  estoppel  to  be  made  available  must  be 
j)leaded.  Estoppel  has*  not  been  pleaded  in  relation  to  the? 
amount  of  the  consideration  expressed  in  the  deeds  to  have  been 
paid.  That,  therefore,  was,  at  the  trial,  an  open  question, 
provided  it  could  be  opened  up  consistently  with  the  rules 
and  principles  of  equity  law.  That,  as  I  conceive,  was  the 
only  matter  really  subjudice  at  the  trial,  excepting  the  effect 
of  the  plaintiff's  replication  by  way  of  estoppel.  As  to  how 
far  equity  would  permit  the  question  of  the  amount  of  con- 
sideration actually  paid  to  be  enquired  into,  where  no  fraud 
is  charged  in  relation  to  the  deed,  it  seems  to  me  unnecessary 
.to  consider,  for  there  is  no  dispute  as  to  the  fact  of  $152.67 
alone  being  paid.  If  the  mass  of  oral  testimony  received  at 
the  trial  was  admissible  (I  think  the  whole  of  it  should  have 
been  rejected,)  still  the  finding  in  view  of  that  portion  of  it 
on  the  point  of  intention  as  to  the  bargain  which  was  in  con- 
flict, could  not,  in  my  opinion,  be  allowed  to  stand,  inasmuch 
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as  there  was  evidence  given  by  the  plaintiff,  and  uncontra- 
dicted by  the  defendant,  who  was  not  produced  to  contradict 
it,  which  created  such  a  preponderance  in  his  favor,  that  the 
jury  should  have  found  for  him  in  respect  of  it. 

The  plaintiff  swore,  fii*st,  that  defendant  told  him  he  had 
bargained  with  plaintiff^s  father  for  the  place,  and  to  pay  him 
$600  besides  the  mortgage ;  and  secondly,  that  when  on  the 
morning  of  the  sale,  defendant  desired  to  know  plaintiff's 
lowest  price,  plaintiff  informed  him  that  he  would  not  let  it 
go  lower  than  the  old  bargain.  That,  in  my  judgment,  was 
so  suggestive  (I  might  almost  add,  conclusive)  as  to  what  the 
defendant  understood  the  terms  of  the  sale  to  be,  that  it  super- 
added to  the  rest  of  plaintiff's  testimony,  created  an  impera- 
tive necessity  for  the  defendant  to  come  forward  and 
contradict  it,  (if  he  could)  as  to  cause  it  to  be  shown  why  he 
could  not  appear  to  testify  in  explanation  of  it.  I  have 
reached  an  undoubting  conclusion  that  the  rule  to  set  aside 
the  verdict  should  be  made  absolute. 


SANFORD  V.  BOWLES. 

Plaiktit?  was  entrusted  with  the  posseasioQ  of  certain  groeds  by  the  owner,  who  was 
about  to  leave  the  Province,  to  be  forwarded  to  him.  With  this  Intention  the  goods  were 
sent  to  a  wharf  to  be  shipped  by  a  vessel  then  lying  there,  but  there  was  no  formal  delivery  to 
the  master  or  any  one  on  board.  The  defendant,  who  showed  no  Justification,  caused  the 
gtXKis  to  be  taken  and  sold. 

Reldt  that  until  the  assent  of  the  master  of  the  vessel  to  receive  the  goods  was  shown, 
they  remained  in  the  possession  of  the  plaintiff  as  special  owner,  so  as  to  enable  him  to  main- 
tain an  action  against  a  wrong-doer. 

DoDD,  J.,  now,  (February  5th,  1878,)  delivered  judgment: 

This  is  an  action  against  the  defendant  for  the  conversion 
of  the  plaintiff's  property,  tried  before  Judge   WUkins  at 

,  when  a  verdict  was  found  for  the  defendant.    A 

rule  niai  for  a  new  trial  was  granted  and  it  was  argued  during 
the  present  term.  The  plaintiff  is  the  father  of  James  Sanford, 
who  went  to  the  United  States  some  time  previous  to  the 
commencement  of  this  action,  leaving  with  his  fathier  the 
articles  in  question  in  this  action  to  be  forwarded  to  him  in 
the  United  States,  and  they  were  packed  up  with  that  inten- 
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tion,  and  sent  to  a  wharf  twelve  miles  from  the  residence  of 
plaintiff,  designed  to  go  by  a  vessel  then  at  the  wharf.  Before 
the  son's  departure  for  the  United  States,  he  and  the  plaintiff 
had  gone  to  where  the  vessel  was  to  ascertain  if  there  was 
one  there  to  send  the  articles  by,  and  in  consequence  of  which 
the  articles  were  sent  to  the  wharf;  but  it  does  not  appear 
that  any  communication  took  place  either  by  the  plaintiff  or 
his  son  with  the  master,  or  any  other  person  on  board  the 
vessel,  when  they  went  to  where  she  was,  nor  does  it  appear 
there  was  any  communication  between  William  Sanford  and 
•any  person  belonging  to  the  vessel  when  he  took  the  articles 
"Under  the  direction  of  his  father  and  placed  them  on  the 
wharf.  The  plaintifi'  says  he  did  not  deliver  the  articles  to 
the  captain  of  the  vessel.  They  were  subsequently  taken  by 
a  person  calling  himself  a  constable,  under  the  direction  of  the 
•defendant,  who  also  directed  their  sale,  and  they  were  sold. 
The  cause  was  very  imperfectly  tried  on  the  part  of  the 
defendant.  For  all  that  appears  to  the  contrary,  he  was  a 
stranger  and  a  wrong-doer,  as  by  his  plea  he  only  denies 
property  in  the  plaintiff,  without  justifying  the  taking  and 
converting  the  goods  to  his  own  use.  He  called  no  witnesses 
at  the  trial,  moved  for  a  nonsuit  when  thq  plaintiff  closed  his 
case,  which  the  learned  Judge  refused  to  grant,  and  left  the 
case  to  the  jury  on  the  issue  of  property  in  the  plaintiff,  and 
they  found  for  the  defendant. 

This  case  must  be  decided  upon  the  evidence  for  the 
plaintiff,  as  it  is  uncontradicted,  and  by  that  he  had  a  special 
property  in  the  goods,  was  in  fact  a  bailee  in  possession,  and 
that  is  sufficient  to  maintain  an  action  against  a  mere  wrong- 
doer. Jefferies  v.  Great  Western  Railway  Company,  5  E.  &  Bj, 
^02,  The  mere  possession  is  sufficient  against  a  wrong-doer, 
Arm&i'y  v.  Delamii'ie,  1  Strange,  505.  The  principle 
established  by  those  authorities  is  conclusive,  and  the 
only  question  here  is,  did  the  plaintiff  part  with  that  posses- 
sion by  sending  the  goods  to  the  wharf  with  the  intention  of 
forwarding  them  by  a  vessel  then  at  the  wharf,  to  the  abso- 
lute owner  in  Boston,  There  is  no  evidence  to  show  how* 
long  the  goods  had  been  on  the  wharf  before  they  were  taken 
by  the  direction  of  the  defendant ;  whether  immediately  after 

they  were  deposited  there,  and  before  the  master  of  the  vessel 
20* 
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had  time  to  take  charge  of  them.  In  my  opinion,  before  the 
plaintiff  was  divested  of  the  special  property  he  had  in  the 
goods,  the  assent  of  some  person  in  authority  on  board  the 
vessel  to  recover  them  must  be  shown.  In  a  case  in  some 
particulars  not  unlike  the  one  under  consideration,  the  question 
was  as  to  the  property  vesting  in  the  plaintiff  in  the  cause, 
and  Parke,  B.  said  that  if  the  intention  of  the  parties  to  pass 
the  property,  whether  absolute  or  special,  in  certain  ascertained 
chattels  is  established,  and  they  are  placed  in  the  hands  of  a 
depository,  no  matter  whether  such  depository  be  a  common 
seaman  or  ship  master,  employed  by  the  assignor  or  a  third 
person,  and  the  chattels  were  so  placed  on  account  of  the  person 
who  is  to  have  that  property,  and  the  depositary  appeals 
it  is  enough,  and  it  matters  not  by  what  documents  this 
is  effected  4  M.  &  W.,  775 ;  and  if  *'  A."  order  a  trades- 
man to  send  him  goods  by  a  hoyman,  and  the  tradesman 
send  the  goods  by  a  porter  to  the  house  where  the  hoy- 
man  resides  when  in  town,  and  the  porter  not  finding  him 
there  leaves  the  goods  with  the  landlord,  "  A."  cannot  main- 
tain trover  against  the  landlord,  for  the  property  never  vested 
in  "A."  but  remained  in  the  tradesman,  2  SdwyrCa  N,  P., 
1380.  So  I  say  here  the  absolute  owner  of  the  property  could 
have  no  action  against  the  master  of  the  vessel,  because  there 
was  no  assent  on  his  part  to  receive  the  goods,  and  until  that 
assent  was  given  they  remained  in  the  possession  of  the  special 
owner,  the  plaintiff.  As  I  have  already  said,  the  defence  was 
not  well  conducted,  the  pleadings  were  defective  and  did  not 
justify  the  acts  of  the  defendant,  and  in  view  of  the  whole 
case  I  think  it  should  go  back  to  a  second  jury,  therefore 
the  rule  for  a  new  trial  should  be  made  absolute  without 
costs. 
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COOK  ET  AL.  V.  McLEOD. 

A  CHARTiR  party  contained  the  following  clause :  "  It  Is  agreed  that  the  responsfbllity  of 
the  charterer  ceases  as  soon  as  the  cargo  Is  on  board,  the  vessel  holding  a  lien  on  the  cargo  for 
freight  and  demnrrage."  PlaintifFs  sued  defendant  (the  charterer)  for  the  freight,  setting  out 
in  their  declaration  that  the  vessel  was  loaded  and  proceeded  to  sea  with  her  cargo,  and  delivered 
the  caigo,  &c. 

Defendant  demurred. 

Held,  that  the  demurrer  should  be  sustained,  as  the  dedaratlon  showed  that  defendant 
was  not  liable. 

WiLKiNS,  J.,  now,  (Februarj'  5th,  1873,)  deli\-ered  judgment 
as  follows : 

The  sole  question  of  law  raised  by  the  demurrer  to  the 
count  in  this  case  depends  on  the  effect  of  these  words  in  the 
charter  party,  which  are  introduced  into  the  count,  viz.,  **  it 
is  agreed  that  the  responsibility  of  the  charterer  ceases  as 
soon  as  the  cargo  is  on  board,  the  vessel  holding  a  lien  on  the 
cargo  for  freight  and  demurrage." 

The  count  alleges  that  plaintiffs'  (and  one  Shaw,  since 
deceased)  owners  of  a  barque,  by  their  agent  entered  into  a 
charter  party  not  under  ^eal,  with  the  defendant  (personally) 
whereby  it  was  agreed  that  the  barque,  then  in  New  York, 
should  proceed  to  Richihucto  to  take  on  board  from  the 
defendant  (or  agent)  a  full  cargo,  &c. ;  and  being  so  loaded 
should  therewith  proceed  to  Bristol  Channely  &c.,  into  the 
Clyde.  &c.,  and  deliver  the  same,  on  being  paid  freight  (as 
specified.)  The  count  further  sets  ou  t  a  provision  of  the  instru- 
ment, viz.,  "  If  ordered  to  Bristol  Channel,  and  cargo 
discharged  at  Gloucester,  2s.  6d,  additional  to  the  above  rate 
(the  before  specified  rate)  to  be  paid."  Then  follows  a  pro- 
vision for  payment  of  the  freight  in  these  words,  "  Freight 
payable  as  follows,  viz.,  one- third  in  cash  on  arrival,  and 
remainder  in  bills  on  London,  at  four  months  date,  approved 
by  the  master  or  owner,  or  in  cash  with  two  per  cent,  discount, 
at  shipper  s  option,  (the  shipper  in  fact  being  the  defendant). 
Then  follows  the  provision  in  question.  Plaintiffs'  then  aver 
that  the  barque  when  loaded,  proceeded  to  and  unloaded  at 
Gloucester,  as  ordered,  that  plaintiffs'  and  the  deceased  per- 
fonned  all  conditions,  &;c,  and  that  the  defendant,  as  shipper 
of  said  cargo,  by  himself  or  his  lawful  agent  or  order  in  that 
behalf,  made  his  option  to  pay  said  freight  in  cash,  on  arrival 
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•whereby  plaintiffs'  and  the  deceased  became  entitled  to  receive 
£453  198.  3cZ.  Stg.,  less  discount,  in  the  manner,  and  at  the 
times,  and  with  interest,  set  forth  in  the  third  count,  but  the 
same  hath  not  been  paid  to  the  plaintiffs. 

To  this  count  defendant  has  demurred,  because  the  charter 
party  set  out  absolves  the  defendant  from  liability  after  the 
loading  of  the  cargo,  and  confines  the  remedy  of  the  plaintiffs' 
for  their  freight  to  their  lien  for  freight  and  demurrage ;  and 
because  the  count  admits  that  the  vessel  was  loaded  and 
proceeded  to  sea  with  her  cargo,  and  so  shows  that  the 
defendant  is  not  liable.  After  carefully  considering  Ogleaby  V. 
Tglemaa,  1  E.,  B.  &  EL,  930  ;  Milvain  v.  Perez,  3  E.  &  E.,  495, 
and  the  more  recent  case  of  Bannister  v.  Brealaiier,  2  L.  R., 
C.  B.,  497,  which  reviews  and  approves  the  two  preceding 
authorities,  I  think  our  judgment  should  be  in  favor  of  the 
demurrer.  Erie,  J.,  in  giving  his  opinion  in  the  first  mentioned 
case  said,  "  It  may  seem  improbable  that  the  owner  would 
leave  himself  witho«t  a  remedy  at  the  port  of  discharge ;  still 
if  he  chooses  so  to  contract,  it  is  not  in  our  office  to  interfere.*' 
It  is  impossible  to  construe  the  charter  party  otherwise  than 
as  exempting  the  defendant  from  all  liability  after  shipment 
of  the  cargo.  In  that  case,  indeed,  the  contract  was  made  by 
an  agent  who  named  no  principles,  and  who,  therefore,  as 
contracting  party,  protected  himself  by  a  clause  substantially 
like  that  in  question  here.  The  action  there  was  brought  for 
demurrage.  Next  in  order  of  time  came  the  case  of  Milvain 
V.  Perez,  3  E.  &  E.,  495.  There  also  the  defendants  who 
executed  the  policy  were  agents  of  foreign  charterers.  The 
policy  contained  a  stipulation  that,  as  defendants  were  acting 
for  foreign  principles,  "all  liability  of  defendants  in  every 
respect,  and  as  to  all  matters,  or  things  as  well,  before  and 
during  as  after  the  shipping  of  said  cargo,  should  cease  as  soon 
as  they  had  shipped  the  cargo."  Defendants  having  loaded 
and  shipped  the  agreed  cargo,  plaintiffs  afterwards  sued  them 
for  not  having  shipped  it  in  regular  turn.  Held,  that  the 
action  would  not  lie,  for  that  the  charter  party  limited 
defendants  liability  to  the  actual  shipment  of  the  cargo,  and 
protected  them  from  responsibility  for  any  irregularity  or  delay 
in  the  shipment.  Both  these  cases  are  distii)guishable  from 
that  before  us,  although  they  both  recognize  the  legality  of 
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of  such  instructions  of  a  liability  that' would  otherwise  attach 
without  restraint.  But  the  latest  case  brou^it  to  our  notice 
— Bannister  v.  Bresslauer,  et  al,  appears  to  me  in  principle 
to  govern  this:  There  by  a  charter  party  made  between  the 
plaintiff,  the  shipowner  and  the  defendants,  the  cargo  was  to 
be  loaded  and  discharged  with  all  dispatch,  and  freight  to  be 
paid  in  cash  on  unloading  and  right  delivery  ;  "  the  charterers 
liability  on  this  charter  to  cease  when  the  cargo  is  shipped, 
provided  the  same  is  worth  the  freight  on  arrival  at  the  port 
of  discharge^  the  captain  having  an  absolute  lien  on  it  for 
freight,  dead  freight  and  demurrage,  which  he  or  owner  shall 
be  bound  to  exercise  "  The  action  was  brought  by  the  ship- 
owner against  the  charterers  for  delay  in  loading  the  vessel  at 
London,  her.  port  of  loading,  for  a  voyage  to  Antwerp,  It 
was  held  that  a  plea  setting  out  the  above  condition,  with  an 
averment  that  the  cargo  was  shipped,  and  that  the  same  was 
worth  the  said  freight  on  arrival  at  the  port  of  discharge,  and 
that  thereupon  the  defendants  liabilit}'  as  charterers  upon 
and  under  the  charter  party  ceased,  "  was  a  good  answer  to 
the  action." 

The  counsel  who  argued  in  support  of  the  demurrer 
endeavored,  but  without  avail,  to  distinguish  the  case  in  prin- 
ciple from  that,  viz.,  the  intent  of  the  parties,  which  was  held 
to  rule  the  two  former  cases.  The  opposite  counsel  who 
argued  said,  "  the  intention  of  the  parties  in  inserting  these 
clauses  is  to  put  the  whole  settlement  of  the  shipowner's 
claim  for  freight,  dead  freight  and  demurrage,  upon  the 
consignee  df  the  goods,  who,  in  all  probability,  is  in  most,  if 
not  in  all  cases,  the  principal  of  the  charterers."  This,  he 
added,  "  is  manifest  from  the  proviso  that  the  assertion  of  the 
lien  shall  be  obligatory  on  the  captain  or  owner."  Some  such 
intention  must,  I  think,  have  been  in  the  mind  of  this  defend- 
ant when  he  chartered.  If  he  had  been  alone  to  his  own 
interest  he  would  have  qualified  the  condition  in  question 
here  as  the  defendants  did  in  Bannister  v.  Bresslaxier,  viz.,  by 
a  proviso  '  that  the  cargo  at  the  port  of  delivery  shall  prove 
to  be  worth  the  freight,"  and  also  by  an  obligation  on  the 
master  to  assert  the  lien  there.  In  Bannister  v.  Bresslauer, 
Byles,  J.,  in  referring  to  Ogleby  v.  Tglesias,  and  Milvain  v. 
Page,  said,  "  Those  cases  show  that  the  giving  a  lien  on  the 
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cargo,  and  discharging  tfhe  charterer  from  all  responsibrlity  in 
respect  of  the  goods,  is  not  unusual."  The  learned  Judge 
added,  as  I  may  say  here,  "  In  construing  this  stipulation 
therefore,  according  to  the  literal  sense  of  the  words,  we  shall 
not  be  introducing  anything  contrary  to  the  custom  of 
merchants/' 


FOSTER   u   FOSTER. 

Action  of  ejectment  for  an  undivided  moiety  of  certain  lands,  defendant  befng  legally 
entitled  to  the  other  half,  but  claiming  the  whole,  and  having  aotually  ousted  plaintiff  there^ 
from. 

The  Jury  found  for  the  plafntiff,  on  certain  questions  of  fact  submitted  to  them»  their 
answers  coostituting  a  eomplete  case  for  bira,  and  entitling  him  to  a  verdict,  but  seven  of  them 
not  being  able  to  concur  in  a  general  verdict,  after  four  hours  deliberation  the  Court  ordered 
that  a  verdict  be  entered  that  the  plaintiff  was  entitled  to  the  possession  of  one-half  of  the 
said  lands. 

Held  dvbitanUj  that  the  verdict  for  plaintiff  should  be  upheld. 

Young,  C.  J.,  now,  (February  24th,  1873,)  delivered  judg- 
ment as  follows : 

This  is  an  action  of  ejectment  for  the  undivided  half  of  a  lot 
of  land^  with  mills  and  mill  privileges,  at  Bridgetown,  and  is  an 
offshoot  or  branch  of  the  famous  controversy  between  Foster 
and  Fowler,  which  has  been  so  often  before  this  Court.  The 
defendant  is  entitled  to  the  other  half,  but  claiming  the  whole, 
put  in  the  usual  plea  denying  the  plaintiff's  title,  and  then  a 
second  plea  of  tenancy  in  common,  admitting  the  plaintiffs 
right  to  an  undivided  share.  It  would  seem  from  this  that 
the  defendant  was  by  no  means  confident  of  sustaining  his 
title  to  the  whole,  but  his  claim  thereto  and  an  actual  ouster 
was  clearly  shown. 

The  plaintiff  and  his  brother  Oliver,  under  whom  the 
defendant  holds,  were  joint  devisees  of  the  property  under  the 
will  of  their  father,  Asa  Fo8tei\  which  was  proved  in  the  year 
1854.  There  was  an  old  mill,  which  WilliaTn  rented  to  Oliver, 
the  latter  built  a  new  mill  in  1858  or  1859,  to  which  U'-iiZiam 
made  some  contributions.  The  dispute  then  arose  wdtb 
Fowler,  and  William  executed  a  deed  of  his  half  in  1859  to 
Oliver,  made,  as  he  says,  in  order  to  defeat  any  judgment  that 
might  be  obtained  against  him  by  Fowler.    The  completion 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  311 

aiKl  delivery  of  this  deed  was  the  main  question  at  the  trial. 
Oliver  was  examined  under  commission,  and  both  brothers 
«nited  in  repudiating  the  deed.  William  testifies  that  Oliver 
was  not  present  at  the  execution,  and  knew  nothing  of  it, 
that  he  handed  the  deed  for  the  above  purpose  to  the  late  Mr. 
Troop,  who  was  to  return  it  to  him  if  nothing  happened  about 
the  Fowler  business.  He  is  contradicted  on  this  by  some  declara- 
tions of  his  own,  which  he  explained  or  deavored  to  explain 
away,  and  by  the  evidence  of  Mr.  Jacob  Troop,  and  the  Judge 
left  the  following  questions  to  the  jury,  "  Was  the  deed  from 
plaintiff  to  Oliver  Fo8te)\  at  the  time  of  the  transaction  respect- 
ing it,  which  took  place  in  Mr.  Troop's  office,  and  when  it  was 
handed  to  the  late  Mr.  Troop,  intended  by  the  plaintiff  to 
take  immediate  effect  as  a  deed  then  conveying  title  to  Oliver 
Foster,  or  was  it  at  that  time  intended  by  the  plaintiff  to  take 
effect  as  a  deed  conveying  title  to  Oliver  only,  in  case  the 
contingency  stated  by  the  plaintiff  should  happen."  To 
which  the  answer  of  the  jury  was  that  it  was  not  intended 
to  take  efiect  as  a  deed  at  that  time. 

This  is  not  the  case  therefore  of  a  plaintiff  seeking  to  set 
aside  a  fraudulent  deed,  thereby  taking  advantage  of  his  own 
wrong,  but  of  a  party  questioning  the  due  execution  and 
delivery  of  the  deed,  which  it  was  the  province  of  the  jury  to 
pass  upon,  and  we  can  scarcely  be  surprised  at  their  decision, 
when  it  was  clear  that  the  consideration  was  inserted  by  the 
attorney  without  any  money  having  passed,  and  that  the  deed 
lay  neglected  and  unrecorded  till  after  action  brought.  In 
the  deed,  too,  from  Oliver  to  the  defendant  he  professed  to 
convey  only  his  own  right  under  his  father's  will,  and  his 
testimony  on  that  point  is  confirmed  by  the  terras  of  the  con- 
vej'ance.  On  the  merits  of  the  case,  therefore,  and  the  finding 
of  the  jury,  but  little,  I  think,  could  be  said. 

Two  points,  however,  were  made  at  the  argument  which 
requii^  our  consideration.  The  commission  was  taken  out  by 
the  plaintiff  in  the  usual  form  and  with  the  usual  instructions 
to  a  lawyer  in  Ontario,  and  was  returned  27th  September, 
1872,  only  five  days  before  the  trial,  so  that  the  second  section 
of  the  Evidence  Act,  chap.  135,  could  not  operate,  though  the 
tenth  section  does.  Objections  to  the  execution  and  return 
were  taken  at  the  trial  and  one  or  two  others  at  the  argumentj 
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which  do  not  appear  to  me  to  be  fatal.  The  fact  of  the  plain- 
tiff's transmitting  the  return  amounts  to  nothing,  when  the 
seals  were  unbroken — there  was  noswearing  of  a  clerk,  because 
no  clerk  was  employed.  The  second  examination  of  the 
witness  on  the  6th  September  was  of  no  consequence  at  the 
trial,  and  the  want  of  a  formal  return  on  the  commission  whea 
all  the  proceedings  were  in  due  order,  is  not  an  objection 
which  ought  to  prevail  under  the  10  section  of  the  Act. 

Besides  the  foregoing  question,  the  Judge  put  another  to 
the  jury  as  to  a  demand  of  possession  by  the  plaintiff  from 
the  defendant,  and  his  denying  the  plaintiffs  title,  which  the 
jury  answered  in  the  affirmative,  the  two  answers  constituting 
a  complete  case  for  the  plaintiff,  and  entitling  him  to  a  verdict* 
but  the  report  states  'Hhat  seven  of  the  jury  not  being  able 
to  concur  in  finding  a  general  verdict  after  four  hours  delibera- 
tion, the  Court  orders  that  a  verdict  be  entered  that  the 
plaintiff  is  entitled  to  the  possession  of  one-half  of  the  said 
mill  and  land  claimed  by  him."  Now  the  question  is  can  thi» 
be  legally  done.  In.  the  present  term  our  attention  has  been 
called  in  another  case  to  the  circumstances  under  which  an 
omission  or  a  mistake  in  a  verdict  can  be  supplied  or  con- 
nected, and  the  two  cases  have  rendered  it  necessary  to  look 
carefully  into  the- practice. 

It  appears  from  Tidd,  9th  ed.,  900,  and  Archbold,  12th  ed., 
7,  447  and  466,  that  the  mode  of  taking  verdicts  in  civil  suits 
in  England  is  different  from  ours.  The  associate  in  each 
Court  is  an  officer  appointed  by  the  Chief  Justice  and  Chief 
Baron  respectively,  who  is  paid  a  salary  in  lieu  of  fees,  and 
cannot  act  as  barrister  or  attorney.  A  general  verdict  is  given 
by  the  jury  on  the  several  issues,  viva  voce,  as  criminal  verdict* 
are  given  with  us.  The  panel  is  not  signed  by  the  foreman, 
but  the  associate  makes  a  minute  of  the  verdict,  from  which 
minute  an  indorsement  is  made  at  nisi  prius  on  the  record^ 
and  is  called  postea,  '  The  duty  of  the  attorney  of  the  success- 
ful party  in  dealing  with  the  postea  is  pointed  out  in  the 
books.  The  associate  in  general  indorses  the  postea,  but 
sometimes  he  leaves  it  to  the  attorney  of  the  successful  party 
to  do.  Having  no  skilled  officer  similar  to  the  associate,  we 
authenticate  the  verdict  by  the  signature  of  the  foreman  on 
the  panel,  but  by  what  authority  or  rule  this  convenient 
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practice  crept  in,  I  am  not  aware.  There  is  certainly  no  rale 
making  the  signature  of  the  foreman  essential  to  the  validity 
of  a  verdict. 

The  subject  of  the  conduct  and  amendment  of  verdicts, 
belongs  more  to  the  other  case  I  have  referred  to,  than  to  the 
prasent.  I  shall  content  myself,  therefore,  with  a  reference 
to  the  cases  in  Archhold,  462-3;  Fisher,  138-9;  Digests  for 
1870-1,  fol.  7,  where  the  various  grounds  and  reasons  of  such 
amendments,  which  have  sometimes  been  carried  to  a  con- 
siderable length,  are  stated.  Where  a  mistake  is  spoken  of  in 
recording  the  verdict,  it  means  a  mistake  in  the  associate 
taking  the  minute,  or  the  entry  by  himself  or  the  attorney 
on  the  nisi  pinibs  record,  and  the  postea  may  be  amended  by 
the  Judges'  notes,  or  the  notes  of  the  Clerk  of  Assize,  or 
associate.  If  there  are  several  counts  in  a  declaration,  some 
of  which  are  bad,  and  by  mistake  a  general  verdict  is  entered 
on  all  the  counts,  although  evidence  was  given  on  the  good 
only,  the  postea  may  be  amended  by  the  Judges'  notes.  1 
Doug.,  576;  where  there  is  a  misjoinder  of  counts,  and  a 
general  verdict  given,  if  the  jury  have  calculated  their 
damages  on  one  count  only,  the  postea  may  be  amended  by 
entering  the  verdict  on  that  count,  by  which  means  the  mis- 
joinder will  be  cured;  1  Chitty,  626.  But  in  one  or  two 
cases  the  Court  have  gone  farther  in  dealing  with  the  verdicts 
of  juries.  In  Ernst  v.  Brovm,  4e  Bing,  162,  the  diflSculty 
arose  from  the  state  of  the  record  not  corresponding  with  the 
intention  of  the  jury.  It  is  manifest,  said  Parke,  J.,  that  the 
verdict  in  its  present  shape  wa^  a  mere  slip,  unless  it  is  to  be 
supposed  that  the  jury  were  either  foolish  or  mad,  and  the 
Court  thought  the  verdict  should  be  amended.  In  Newton  v. 
Harland,  1  M.  &  G.,  671,  728,  the  Judge  at  first  refused 
to  interfere  with  the  verdict  returned,  but  afterwards 
directed!  the  entry  of  the  verdict  to  be  altered  by  the  associate. 
In  Baker  v.  Lawrence,  22  L.  T.  R.,  N.  S.,  608,  a  general  ver- 
dict was  returned  for  defendant.  It  waa  entered  by  order  of  the 
Judge  by  mistake  for  the  plaintiff.  After  the  jury  had  been 
discharged  they  were  recalled,  the  Judge  recollected  what 
their  verdict  was,  and  from  their  statement  found  that  a 
mistake  had  been  made.  He  then  directed  the  postea  to  be 
amended,  which  the  Court  upheld. 
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In  Treiae  v.  Thompson,  1  Taunt,  12,  Heathy  J.  cited  a  case 
of  trespass  where  no  evidence  having  been  given  of  the  precise 
amount  of  the  injury  sustained,  the  jury  refused  to  give  any 
damage,  and  on  application,  the  Court  ordered  a  verdict  to  be 
entered  for  the  plaintiff  with  one  penny  damages,  on  which 
Mansfield,  J.  remarked,  that  the  case  was  rightly  decided,  and 
that  the  Court  might  follow  the  precedent  it  had  established. 

The  case,  however,  which  approaches  most  rearly  to  the 
present  is  that  of  Doe.  d.  Lewis  v,  Baster,  5  Ad.  &  Ell.,  129 ; 
there  the  jury  having  found  ,the  fact,  which,  as  the  Chief 
Justice  instructed  them,  entitled  the  plaintiff  to  a  verdict,  the 
associate,  after  his  lordship  had  retired,  told  them  that  this 
was  a  verdict  for  the  plaintiff,  and  entered  it  accordingly; 
upon  which  several  of  the  jurj^  expressed  to  him  their  dissent, 
and  declared  that  they  had  not  agreed  to  find  for  the  plaintiff, 
the  case,  as  here,  being  ejectment.  On  a  rule  to  sot  the 
verdict  aside,  Lord  Denman  said  the  associate  would  have 
done  wrong  if  he  had  not  entered  a  verdict  for  the  plaintiff. 
They  were  unwilling  to  find  a  forfeiture  and  the  case  was  a 
hard  one.  They  were  bound,  however,  to  re-consider  their 
verdict,  and  if  they  had  then  found  for  the  defendant  their 
verdict  would  have  been  against  the  evidence.  The  verdict, 
as  entered,  wa.s  therefore  upheld,  and  on  the  authority'  of  this 
case,  though  with  some  hesitation,  I  think  that  our  judgment 
should  be  for  the  plaintiff. 


McNEIL  V.  MOREHOUSE. 

Av  appeal  being  taken  fTX>m  a  lfafttotnite*8  decision,  the  defendant  and  one  W.»  an  attorney 
of  tlie  Su])reme  Court,  becomes  sureties  on  the  appeal  bond.  On  the  ground  of  W.  being  a 
surety  the  bond  was  held  irregular  and  the  appeal  dismissed  by  the  Supreme  Court  Plafntilf 
then  resorted  to  his  original  Judgment,  and  the  execution  being  returned  unsatisfied,  saed 
defendant  on  the  bond. 

Heldf  that  he  could  not  recover,  as  by  the  course  he  had  taken  he  had  waived  all  right  or 
elaim  against  defendant  under  the  appeal  bond. 

DoPD,  J.,  now,  (February  24th,  1873,)  delivered  judgment 
as  follows : 

This  was  a  special  case  agreed  upon  between  the  parties 
in  the  cause,  their  counsel  and  attorneys.    The  defendant  was 
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a  co-surety  with  Wade,  an  attorney  of  this  Court,  in  an  appeal 
bond  in  a  suit  between  the  plaintiff  in  this  cause  and  one 
Trefoj/y  tried  before  a  Justice  of  the  Peace  in  the  County  of 
Digby.  The  appeal  being  entered  in  the  following  term  of 
the  Supreme  Court  at  Digby,  the  plaintiff  objected  to  the  trial 
of  the  cause  and  moved  that  the  appeal  should  be  disraiased, 
on  the  ground  that  the  bond  was  irregular  because  Wade,  the 
co-surety  was  an  attorney  of  this  Court.  The  Chief  Justice, 
who  presided  at  the  Court,  taking  that  view  of  the  case, 
declined  to  hear  it,  and  dismissed  the  appeal.  The  plaintiff 
then  resorted  to  his  judgment  before  the  Justice  and  issued 
an  execution  on  it,  but  it  was  returned  not  satisfied.  An 
action  was  then  brought  on  the  appeal  bond  against  the  pre- 
sent defendant,  and  it  was  turned  into  the  special  case  we  are 
now  considering.  The  counsel  for  the  plaintiff,  in  support  of 
his  case,  referred  us  to  Chiiiy'a  Practice,  831,  but  on  reference 
to  the  authority  it  will  be  found  that  it  does  not  extend  to 
this  countrj',  being  a  rule  of  H.  T.,  1853,  and  that  if  it  did 
extend,  it  has  no  application  to  the  case  under  consideration. 
In  m}'  opinion  the  plaintiff  made  his  election  when  he  moved 
the  Court  to  dismiss  the  appeal  and  went  back  to  his  judgment 
before  the  magistrate,  and  could  not  afterwards  proceed 
against  the  bail.  There  was  not  anything  to  prevent  him, 
after  the  cause  was  entered  in  the  Supreme  Court,  to  proceed 
with  the  trial,  and  had  he  in  that  case  obtained  a  judgment 
against  Trefoy,  he  could  have  made  the  bail  liable,  but  it 
would  be  most  unreasonable  to  make  the  defendant  in  this 
cause  responsible  upon  his  appeal  bond,  after  the  plaintiff 
refused  to  have  his  cause  tried  when  it  was  entered  in  the 
Supreme  Court,  according  to  the  condition  of  the  bond.  A 
creditor  who  obtains  a  verdict  before  commission  against  a 
bankrupt,  is  entitled  to  prove  his  costs  as  well  as  his  debt 
under  the  commission,  though  judgment  was  not  signed  until 
after  commission  was  issued,  and  having  proved  his  debt  and 
acted  under  the  commission,  has  made  his  election,  and  shall 
not  afterwards  resoi-t  to  the  bankrupt  bail.  2  //.  Black,  1317. 
And  in  the  present  case  the  plaintiff  has  made  his  election,  he 
refused  Trefoy  the  right  to  try  his  cause  in  the  Supreme  Court, 
because  the  bond  signed  bj'  the  defendant  was  also  signed  by 
an  attorney  of  this  Court  and  had  the  appeal  dismissed,  and 
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then  resorted  back  to  his  judgment  before  the  Justice  of  the 
Peace,  and  thereby  in  my  opinion  waived  all  right  or  claim 
under  the  appeal  bond  against  the  defendant.  I  therefore 
think  judgment  should  be  entered  for  the  defendant  with 
costs. 


PAINT    u    MACLEAN. 

PLAiRTirp  claimed  damages  for  slander,  alleging  in  his  declaration  that  defendant  had 
■poken  certain  words  about  hiro  in  relation  to  his  business,  to  the  effect  that  he  was  guilty  o( 
fraudulent  conduct  in  said  business,  and  was  untrustworthy  and  unprincipled  in  his  way  of 
carrying  it  on,  whereby  plaintiff  was  injured  in  his  credit  and  reputation,  and  his  customers 
were  caused  to  limit  their  dealings  yrOix  him,  and  to  withhold  business  from  him. 
*   Heldf  that  there  was  no  need  of  alleging  or  proving  special  damage. 

Ritchie,  J.,  now,  (February  24th,  1873,)  delivered  the 
judgment  of  the  Court : 

We  are  all  of  opinion  that  there  are  two  counts  in  the 
declaration  in  this  case,  and  not  but  one  as  contended  for  on 
the  part  of  the  plaintiff.  The  first  of  these  is  unquestionably 
bad,  as  the  words  alleged  to  have  been  spoken  not  being 
actionable  in  themselves,  are  not  stated  to  have  been  spoken 
of  the  plaintiff  in  respect  of  his  trade  or  business,  and  no 
special  damage  is  alleged.  The  second  count  is  good,  the 
words  there  are  stated  to  have  been  spoken  of  the  plaintiff  in 
relation  to  his  business  as  a  general  commission  merchant,  and 
are  calculated  to  injure  him  in  it,  and  the  meaning  given  to 
them  is,  that  he  had  cheated  and  was  guilty  of  fradulent  con- 
duct in  his  said  business,  and  was  untrustworthy  and  unprin- 
cipled in  his  manner  of  carrying  it  on,  whereby  he  was  injured 
in  his  credit  and  reputation  as  a  general  commission  merchant 
and  in  his  said  business,  and  that  Levi  Harta.nA  many  persons 
who  had  heretofore  dealt  with  him,  limited  such  dealings  and 
withheld  business  from  him. 

There  are  no  grounds  whatever  for  the  contention  of  the 
defendant's  counsel,  that  special  damage  must  be  alleged  and 
proved,  where  words  though  otherwise  not  actionable  in  them- 
selves, are  stated  to  have  been  used  in  relation  to  a  man  in 
his  profession  or  business,  and  his  reference  to  Sehvyns  N,  P, 
in  no  way  qualifies  such  an  inference,  but  if  that  had  been 


Digiti 


zed  by  Google 


FEBRUARY,    1873.  317 

the  law  there  is  a  sufficient  statement  of  special  damage  in 
this  count.  Where  the  words  are  not  actionable  in  themselves 
special  damage  is  considered  the  gist  of  the  action,  not  so 
when  words  are  spoken  of  a  man  in  way  of  his  trade  or 
calling,  when  they  are  actionable  in  themselves,  which  means 
without  the  necessity  of  alleging  special  damage  or  proving  it. 
If  the  plaintiS'  has  sustained  special  damage  for  words  action- 
able in  themselves,  and  he  seeks  compensation  for  it,  such 
special  damage  should  be  stated  in  the  declaration  with  as 
much  certainty  as  the  subject  matter  is  capable  of,  so  that 
the  defendant  may  be  prepared  to  meet  it,  but  in  EvaTia  v. 
Harris,  I  H.  &  N.,  251,  it  was  held  to  be  sufficient  to  allege 
and  piove  a  general  loss  of  customers  as  special  damage,  with- 
out stating  their  names.  The  judgment  of  the  Court,  there- 
fore, is  for  the  defendant  on  the  first  count  and  for  the  plaintiff 
on  the  second. 


SMITH    V.    McNEIL. 


DsPENDAirr,  one  Of  Ui«  rareties  on  An  app«l  bond,  which  became  forfeited,  raaiitod  pajr- 
oient  on  the  ground  that  when  he  signed  the  bond  he  did  not  know  who  his  co-iurety  was  to  be. 
Held,  that  in  the  abeence  of  fraud  this  was  no  defence. 

DoDD,  J.,  now,  (February  24th,  1 873,)  delivered  judgment 
as  follows : 

We  have  no  difficulty  in  this  case.  Here  the  plaintiff  became 
a  co-surety  with  the  defendant  upon  an  appeal  bond  in  the 
cause  of  Mitchell  v.  McDonald.  It  was  first  signed  by  the 
defendant  and  McDonald,  and  when  taken  to  a  Justice  of  the 
Peace  he  objected  to  it  because  it  had  not  the  name  of  a  second 
surety  on  it,  and  then  McDonald  took  it  to  the  plaintiff  and 
be  signed  the  bond  in  a  blank  that  had  been  left  for  a  second 
name,  and  afterwards  told  the  plaintiff  he  was  pleased  he  had 
signed  it,  as  it  divided  the  responsibility  between  them. 
Afterwards  the  bond  became  forfeited,  and  the'  plaintiff  was 
compelled  to  pay  the  full  amount  of  the  bond.  The  present 
suit  is  against  the  defendant  for  a  moiety  of  the  sum  so  paid 
by  the  plaintiff.  The  defence  at  the  trial,  as  contended  by  the 
defendant,  was  that  be  was  not  liabloi  as  when  he  signed  the 
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bond  he  did  not  know  who  his  co-surety  was  to  be.  The  case 
agreed  upon  between  the  parties  in  this  cause  and  submitted 
for  the  opinion  of  this  Court  contains  the  facts  I  have  men- 
tioned, and  I  do  not  find  it  necessary  to  refer  to  any  authority 
for  our  judgment,  as  no  authority  was  cited  at  the  argument 
of  the  cause  to  shew  that  a  bond  like  that  under  consideration 
must  be  signed  by  all  the  parties  to  it  at  the  same  time,  unless 
there  is  fraud  charged  and  proved.  We  therefore  think  that 
judgment  should  be  entered  for  the  plaintiff,  with  costs  for  the 
amount  proved  at  the  trial  before  the  Court  at  Pictou  in  June 
term,  last. 


THEDIBEAU  v,  EVERETT. 

DmiNa  A  recem  which  occurred  in  the  prog^rees  of  a  trial,  after  all  the  evidence  had  beea 
pat  in,  but  the  cloeinff  addressee  of  the  oouneel  not  jet  delivered,  one  of  the  Juron  was  beard' 
to  say  aloud  :  "  The  plaintiff  has  got  to  get  his  pay  and  he  will  get  it."  The  verdict  being  in 
favour  of  plaintiff  it  was  sought  to  be  set  aside  for  misconduct  on  the  part  af  a  Juror. 

Heldt  that  htoklngr  at  the  circumstances  under  which  the  remarks  was  made,  there  was 
DO  ground  for  disturbing  the  verdict 

WiLKiNS,  J.,  now,  (February  24th,  1873,)  delivered  the 
judgment  of  the  Court  as  follows: 

The  verdict  given  for  the  plaintiff  in  this  cause  is  sought 
to  be  set  aside  on  the  ground  of  misconduct  on  the  part  of  one 
of  the  jurors  who  gave  it,  and  if  the  facts  be  such  as  lead  our 
minds  to  doubt  that  the  functions  of  the  jury  were  performed 
-with  purity,  integrity  and  the  absence  of  corrupt  bias  the  verdict 
must  not  be  permitted  to  stand.  On  the  other  hand,  especially 
where,  as  in  this  case,  no  dissatisfaction  w^ith  the  verdict  is 
expressed  by  the  learned  Judge  who  presided  at  the  trial,  we 
owe  it  to  the  party  in  whose  favor  the  verdict  has  been  given 
not  to  interfere  with  his  rights  by  disturbing  it  if  reasonable 
ground  for  concluding  that  it  embodies  in  any  degree  the 
result  of  corrupt  influences  in  that  moral  agency  which 
produced  it  does  not  necessarily  arise  from  the  evidence  before 
us.  That  it  does  not  appear  is  the  conclusion  at  which  we 
have  arrived.  We  learn  from  the  affidavit  of  Mr,  Savary  that 
when  the  words  were  used  by  the  particular  juror  which  have 
given  occasion  to  the  rule  all  the  evidence  in  the  cause  had 
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l)een  heard  by  hira,.  although  the  closing  addresses  of  the 
counsel  and  the  charge  of  the  Judge  had  not  been  delivered. 
The  deponents  Amireau  and  Melancon,  on  whase  affidavits  the 
rule  was  granted,  do  not  concur  as  to  the  precise  language 
used  by  the  juror,  which  was  uttered  during  a  recess  and  in 
the  neighbourhood  of  Clair  Court  House,  but  their  statements 
are  substantially  to  the  effect  that  Belliveau,  the  juror,  in  the 
presence  of  a  dozen  persons,  a  circumstance  not  calculated  in 
itself  to  produce  in  our  minds  an  impression  of  corruption  on 
the  part  of  the  juror,  on  doubts  being  expressed  by  deponents 
or  others  present  as  to  what  the  verdict  would  be,  said :  "  The 
'plaintiff  has  got  to  get  bis  pay  and  he  will  get  it."  This 
language,  fairly  aod  reasonably  construed,  imports  no  more 
than  an  opinion  or  a  conviction  in  the  mind  of  the  man  who 
used  it  that  such  ought  to  be,  perhaps  that  it  would  be,  the 
result  of  the  trial.  To  have  uttered  that  opinion  under  the 
circumsta.nces  of  his  then  position  was  indiscreet  and  improper, 
but  not  criminal.  Moreover,  it  is  fair  and  just  to  the  juror 
thus  impugned  to  consider  that  if  he  had  then  contemplated 
using  afterwards  in  the  jurors  withdrawing  room  any  corrupt 
means  of  influencing  his  fellow-jurors,  it  is  not  probable  that 
he  would  have  thus  publicly  and  gratuitously  avowed  his 
opinion  as  to  the  result  of  the  trial.  Men  of  ordinary  prudence, 
if  80  pre-determined,  would  have  been  reticent  under  the 
circumstances.  Looking  to  the  affidavit  of  the  juryman,  he 
exculpates  himself  from  every  ground  of  crimination,  and 
shews  that  with  the  exception  of  expressing  an  opinion  that 
the  plaintiff  would  succeed  in  the  suit — an  opinion  expressed 
by  him  after  he  had  heard  Amireau  and  Melancon  state  their 
opinions  strongly  in  favor  of  the  defendant,  he  was  not 
open  to  censure  for  anything  save  imprudence  and  levity 
which,  though  improper  and  unbecoming  in  his  position,  are 
not  enough  to  make  it  our  duty  to  set  aside  the  verdict. 
The  rule,  therefore,  must  be  discharged  with  costs. 
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McGILLVIRAY  v.  McDONALD. 

Dbfikdatt  having  been  summoned  for  eelTing  tntoxtcatlng  liquors  without  Hcensa,  made 
»  written  confession,  upon  which  the  Justices  Inflicted  a  penally  upon  him  as  for  a  fourth 
offence.  Defendant  was  not  ])resent  at  the  trial,  nor  was  any  intimation  jdven  Lim  of  any 
intention  to  proceed  against  him,  except  as  for  a  first  offence.  The  original  oon\ictioDS  in  the 
three  previous  actions  aj^ainst  the  defendant  were  produced  and  road  at  the  trial,  \mi  do  other 
evidence  was  offered. 

Held  on  eertiorcuri,  that  the  conviction  should  be  quashed. 

Ritchie,  J.,  now,  (February  24th,  1873,)  delivered  the 
judgment  of  the  Court : 

It  appears  by  the  papers  brought  up  by  certiorari  that  a 
summons  in  the  form  given  in  chapter  2  of  the  Acts  of  1369,^ 
was  taken  out  against  the  defendant  at  the  instance  of 
Alexander  McGillviray,  Clerk  of  the  License  for  the  district 
of  Antigonishy  for  a  violation  of  the  law  relating  to  the  sale 
of  intoxicating  liquors.  The  summons  was  taken  out  on  the 
17th  Fehruai^,  1870,  returnable  on  the  7th  March,  and  on  the 
21st  Fehriuii^y  the  defendant,  by  a  writing  under  his  hand, 
confessed  having  sold  intoxicating  liquors  contrary  to  law 
within  six  months  previous  to  the  issue  of  the  summons. 

On  the  7th  March  judgment  was  given,  and  the  conviction 
was  in  the  following  form  :  "The  within  defendant  having 
been  duly  summoned,  as  mentioned  in  the  annexed  writ  of 
summons,  was  this  day  convicted  of  the  offence  of  violating 
the  License  Laws  by  selling  intoxicating  liquors  without 
license,  on  his  own  confession.  We  therefore  fine  him  $80, 
being  the  fourth  offence,  or  three  months'  imprisonment,  with 
$1.05  costs,  amounting  in  all  to  $81.05,  to  be  paid  forthwith." 

The  defendant  does  not  appear  to  have  been  present  at  the 
trial,  and  no  intimation  wa.s  given  him  of  any  intention  to 
proceed  against  him  for  any  other  than  a  first  offence. 

It  appears  from  the  affidavit  of  one  of  the  justices  who 
tried  the  case,  that  in  addition  to  the  defendant's  confession, 
the  original  convictions  against  the  defendant  of  three  different 
violations  of  the  laws  relating  to  the  sale  of  intoxicating 
liquors,  each  signed  by  two  justices  of  the  peace  of  the  said 
county,  one  of  whom  was  a  justice  who  signed  the  present 
conviction,  were  produced  before  giving  judgment  and  signing 
this  conviction. 
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By  the  act  above  mentioned  is  declared  that  the  first 
offence  shall  mean  the  first  time  the  accused  party  shall  have 
paid  a  fine  or  suffered  imprisonment,  whether  upon  confession 
or  conviction  ;  and  by  the  19th  chapter  of  the  Revised 
Statutefi^  of  which  this  act  is  an  amendment,  it  is  required 
that  the  names  of  the  witnesses  who  may  have  been  examined 
shall  be  inserted  in  the  conviction,  as  well  as  a  statement  of 
the  manner  of  the  party's  conviction. 

As  in  this  case  it  appears  upon  the  face  of  the  conviction 
that  the  only  evidence  before  the  justices  was  the  confession 
of  the  defendant  of  having  sold  intoxicating  Kquors  contrary 
to  the  law,  which  would  only  justify  the  imposition  of  a 
penalty  of  $10  or  20  days'  imprisonment,  this  conviction 
should  be  quashed. 

Even  if  we  could  go  out  of  the  conviction  and  receive  the 
4ifiidavit  of  one  of  the  justices  who  tried  the  cause  as  to  what 
evidence  was  given  at  the  trial,  it  appears  to  me  that  more 
proof  would  have  been  required  to  justify  the  conviction  for  a 
fourth  ofience  than  was,  according  to  his  statement,  produced. 
It  should,  I.  think,  have  been  shewn  that  the  fines  imposed  in 
the  preceding  cases  had  been  paid  or  the  imprisonment 
suffered 

Why  the  act  required  that  previous  penalties  should  have 
been  actually  paid  or  impiisonment  sufiered  before  the 
^additional  penalty  as  for  a  second  or  subsequent  offence  should 
be  imposed,  it  is  not  easy  to  understand.  It  certainly,  without 
Any  apparent  cause,  throws  a  difficulty  in  the  way  of  inflicting 
punishment  for  repeated  violations  of  the  law. 

It  is  not  necessary  to  decide  in  this  case  whetiier  there 
should  not  be  some  intimation  given  to  the  defendant  in  the 
summons  or  otherwise,  when  there  is  an  intention  to  proceed 
against  him  for  a  second  or  subsequent  offence,  as  would 
certainly  be  required  if  a  party  were  indicted  in  this  Court  in 
a  case  where  the  punishment  is  increased  for  a  second  offence ; 
and  especially  would  some  such  notice  seem  called  for  where 
the  party  had  previously  confessed  the  offence  with  which  he 
was  charged,  and  might  not  on  that  account  think  it  necessary 
to  be  present  on  the  trial. 

21* 
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CAMPBELL   V.    McKINNON. 

AcnoH  for  trespass  involving  title  to  land,  the  sole  queatSon  between  tbe  parties  beings 
as  to  the  division  line  that  separated  tbelr  respective  lots. 

The  verdict  being  tor  plaUitiff»  a  rule  wm  taken  out  under  tber  atatoto  to  set  it  aside,  but 
on  argument, , 

Ut\d^  that  the  verdict  ought  not  to  be  disturbetl. 

DesBarres,  J.  now,  (February  2*th,  1875,)  delirered  the 
judgment  of  the  Court : 

This  was  an  action  brought  against  defendant  for  wrong- 
fully entering  on  plaintiffs  land,  and  cutting  down,  and  taking 
away,  and  converting  to  his  own  use,  a  quantity  of  tree** 
therefrom.  The  ease  was  tried  before  Mr.  Justice  Dodd,  at 
Antigoniah,  and  a  verdict  found  for  plaintiff,  for  $5  damages, 
and  there  was  a  rule  taken  under  the  statute  to  set  it  aside, 
which  was  lately  argued  before  Mr.  Justice  Dodd,  Mr.  Justice 
Ritchie,  and  myself.  We  all  took  the  same  view  of  the  ease, 
at  the  argument  that  we  do  now,  but  we  thought  it  proper  to 
reserve  our  judgment,  that  we  might  carefully  examine  the 
evidence  and  satisfy  our  minds  whether  our  first  impressions 
were  right. 

The  plaintiff  and  defendant  are  adjoining  owners  of 
lands  included  in  what  is  called  tbe  Bradahaw  Grant,  which 
is  divided  into  lots,  and  has  passed  into  the  hands  of  diflierent 
persons.  The  plaintiff  claims  the  land  in  dispute  under  his 
father's  will,  who  died  in  1868,  having  held  up  to  thai  time 
under  a  deed  from  the  administmtors  of  BradshaWy  dated 
21st  June,  1823,  and  the  sole  question  between  them  is  as  to 
the  line  of-  division  or  boundary  of  the  two  lots,  tbe  plaintiff 
contending  that  the  true  line  is  one  running  westwardly  from 
a  stake  and  stones  at  the  north-east  corner  of  one  of  Duncan 
Chiaholm'a  lots  on  the  spot  on  w^ich  a  maple  tree  stood,  which 
many  years  ago  was  marked  as  a  corner  of  that  lot; the 
defendant  contending  that  it  is  to  run  from  the  stake  and 
stones  westwardly  to  what  is  called  Carter  9  comer  at  the 
western  end  or  rear  of  the  lots.  It  appears  from  surveys 
made  by  Lowden^  a  surveyor,  in  1871  and  1872,  that  a  line 
running  from  the  stake  and  stones  westwardly  on  the  proper 
course  will  not  strike  Gartered  corner  but  will  strike  a  fence 
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on  the  western  side  of  the  road  which  was  built  and  upheld 
by  plaintiff's  father  for  a  period  of  upwards  of  thirty  years 
before  his  death,,  as  a  fence  standing  on  the  true  line.  In 
running  this  line  Lowden  says  he  found  old  blazes  on  trees 
which  he  described  of  the  age  of  over  forty-five  years, 
thereby  establishing  the  important  fact  that  a  line  had  been 
run  at  that  time  corresponding  with  the  line  he  ran,  which  he 
said  was  a  good  line  for  the  grant  commencing  at  the  stake 
and  stones  pointed  out  to  him  by  Dwncan  Chiaholm;  that 
when  he  came  to  the  road  the  flag  was  placed  at  the  end  of  a 
log  fence  on  the  western  side  of  the  road,  and  as  long  as  the 
fence  was  straight  it  corresponded  with  his  line ;  there  was  a 
clearing  on  the  west  end  of  the  log  fence ;  that  in  January  he 
ran  some  of  the  eastern  lines  of  lands  in  the  neighbourhood 
of  the  Bradshaw  lands  and  found  they  were  identified  with 
the  course  he  ran  for  the  plaintiff.  In  his  cross-examination 
he  stated  that  he  Jtnew  Carter's  corner.  Henry  Carter  was 
on  one  side  of  the  comer  and  John  McKinnon  on  the  other  ; 
that  some  yeai*s  before  that  he  ran  the  lines  between  them, 
but  it  had  nothing  to  do  with  plaintiff's  corner.  The  log 
fence  extended  from  fifteen  to  twenty  rods. 

Duncan  Chisholm,  another  witness,  stated  that  he  was  the 
owner  of  the  land  marked  on  the  plan  in  his  name  and  had 
resided  on  it  thirty-four  years, — purchased  it  from  John 
Si^gins,  and  the  lot  to  the  north  of  it  from  James  Bradshaw ; 
that  when  he  purchased  from  Siggins,  he  (Siggins)  was  then 
residing  on  the  land,  and  Murdoch  Campbell,  the  father  of 
plaintiff,  had  the  land  to  the  north.  When  he  purchased  from 
Bradshaw  there  was  a  line  dividing  his  lands  from  Siggins* — 
a  well  defined  line,  which  is  the  line  by  which  the  plaintiff 
claims,  The  corner  at  the  north-east  was  then  a  maple  tree, 
shewn  to  him  by  Siggins  and  Harrington,  the  surveyor. 
Harrington  was  there  to  measure  the  lot  before  him.  He 
commenced  at  the  south-east  corner,  then  marked  by  a  hem- 
lock, and  ran  to  the  maple  at  the  north-east  corner,  then 
westerly  to  divide  the  lots  to  the  road;  there  was  then  a 
marked  line  to  divide  them.  Where  the  maple  stood  he  put 
a  stake  and  stones  after  the  maple  fell,  and  pointed  out  the 
stake  and  stones  to  Lowden  when  he  made  the  survey  in  1871, 
and  followed  him  in  the  survey,  which  corresponded  with 
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ffarrivgtoifi's.  He  had  known  the  fence  on  the  western  side 
of  the  road  for  over  thirty  years  on  the  same  spot,  and  it  was 
in  a  line  with  the  surveys  of  Hannngton  and  Lowden,  In 
his  cross-examination  he  says  be  was  with  the  defendant 
when  he  staked  out  the  line  from  Carter* 8  corner,  bat  he  did 
not  go  near  the  old  line.  The  plaintiff  was  with  him,  and 
afterwards  they  got  a  surveyor  to  see  if  the  old  line  would  go 
to  Carter's  corner,  but  he  did  not  go  near  the  old  line.  The 
plaintiff  was  with  him  and  they  afterwards  got  a  surveyor  to 
see  if  the  old  line  would  go  to  Carter's,  but  it  would  not,  and 
they  did  not  agree  on  any  thing. 

James  Orant,  another  witne&s,  recollected  being  on  the 
west  end  of  the  fence  with  his  father  twenty-eight  years  ago, 
when  Walter  Siggins  (who  was  then  residing  on  defendant's 
lot)  came  up  to  them.  There  had  been  a  heavy  gale  which 
had  blown  down  the  trees  and  a  fire  had  run  through  them. 
Siggins  told  his  father  that  he  would  let  him  have  a  piece  of 
land  to  plant  potatoes  there  if  he  would  clear  it ;  that  he  and 
his  father  afterwards  went  there  to  clear  the  land,  and  Siggins 
then  showed  them  the  line  between  himself  and  Murdoch 
Campbell,  and  told  them  to  build  a  fence  at  the  west  end  of 
and  in  a  line  with  the  fence  then  built  there  by  Murdoch 
Campbell,  as  it  would  stand  as  part  of  the  line  fence,  having 
as  much  of  it  to  build  as  Campbell  had. 

Mary  Campbell,  the  mother  of  the  plaintiff,  the  plaintiff 
himself,  and  other  persons,  were  also  examined  as  witnesses  on 
the  part  of  the  plaintiff ;  but  it  would  be  a  waste  of  time  in  the 
view  which  my  learned  brethren  and  myself  take  of  this  case, 
to  repeat  their  testimony  ;  nor  is  it  necessary  to  refer  to  the 
testimony  on  the  part  of  the  defence.  It  is  enough  to  say 
that  the  whole  of  the  evidence  on  both  sides  has  been  very 
carefully  and  fully  considered,  and  that  we  are  all  of  opinion 
that  the  verdict  in  this  case  ought  not  to  be  disturbed. 

It  was  contended  at  the  argument  by  Mr.  Henry  that 
there  was  was  evidence  of  a  conventional  line  which  ought 
to  have  been  submitted  for  the  consideration  of  the  jury  by 
the  learned  Judge  who  tried  the  case;  but  we  are  all  of 
opinion  that  the  evidence  produced  was  not  sufficient  to 
warrant  the  jury  in  finding  a  verdict  for  defendant  on  that 
ground,  and  that  if  such  a  verdict  had  been  found  it  could 
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not  have  been  sustained.  McDonald^  the  surveyor  who  ran 
the  line  to  which  defendant  claims,  and  Duncan  Chiaholm, 
both  state  that  the  plaintiff  did  not  assent  to  it,  and  there  can 
be  no  doubt  that  the  Evidence  in  this  case  falls  short  of  what 
has  alwajs  been  considered  essential  to  the  establishment  of 
a  conventional  line» — the  mutual  consent  of  the  parties  on 
the  ground.  The  rule  for  a  new  trial  must  therefore  be  dis- 
charged with  costs. 


DODGE   V.    THE    HALIFAX    GAS    COMPANY. 

Tm  oocniNuits  of  a  teetory  and  an  adjoining  house  had  the  defendants  put  gaa  into 
both,  and  In  order  to  do  so  it  was  neoeasary  to  have  a  branch  pipe  from  the  company's  main 
down  a  private  lane  leading  to  the  buildings.  The  only  stop-cock  between  the  main  and  the 
buildings  was  at  the  street  The  buildings  beoominir  vacant^  the  company  removed  their 
meters,  turned  oif  the  gas,  and  carefully  dosed  up  all  the  pipes.  Subsequently  plaintiff 
purchased  the  premises,  and  at  his  request  defendants  turned  on  the  gas  again.  While  the 
house  liad  been  vacant  the  pipe  in  one  of  the  rooms  had  been  cut  or  vrrenched  off  by  some 
unknown  person,  and  left  open,  so  that  when  the  gas  was  put  on  it  had  aooess  into  the  buUding, 
and  coming  in  contact  with  a  light,  an  explosion  occurred,  damaging  the  building,  and  for 
this  plaintiff  brought  his  action.  The  state  of  the  pipe  was  known  four  hours  before  the 
explosion  to  the  wife  of  the  oocupier  of  the  house.  The  defendant  company  had  nothing  to  do 
with  the  fittings  inside  the  buildings,  as  they  belonged  to  the  oocupier,  and  their  only  duty 
was  to  see  that  the  pipes  were  properly  secured  when  the  meters  were  taken  away, 
and  this  they  had  done.  Hie  learned  Judge  ins>ructed  the  Jury  that  the  plaintiff  was  not 
entitled  under  the  evidence  to  recover,  but  they  found  a  verdict  for  him  nevertheless. 

Held,  that  the  verdict  should  be  set  aside. 

Ritchie,  E.  J.,  now,  (March  10th,  1873),  delivered  the 
judgment  of  the  Court : 

This  action  was  brought  by  John  H.  Dodge  against  the 
Halifax  Gas  Company,  for  damages  sustained  by  him  from 
an  explosion  of  gas,  which  took  place  in  a  building  belonging 
to  him,  but,  at  the  time  of  the  explosion,  in  the  possession  of 
a  tenant. 

It  appears  from  the  evidence,  that  Wm.  L.  Dodge  &  Co., 
being  the  occupants  of  a  factory  and  of  the  building  in  which 
the  explosion  subsequently  occurred,  and  which  was  used  by 
them  as  an  office  in  connection  with  the  factory,  applied  to 
the  Gas  Company  to  have  gas  put  into  the  factory  and  office, 
and  a  pipe  was  accordingly  laid  from  the  company's  main 
pipe  in  Pleasant  Street  down  a  private  lane  leading  to  the 
factory,  from  which  a  branch  pipe  led  to  the  office,  and  thus 
gas  was  introduced  into  botU  buildings. 
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The  plaintiff  was  the  brother  of  Tfm.  i.  Dodge,  and  for 
three  years,  while  the  buildings  were  so  lighted,  was  the 
foreman  of  the  firm,  and  continued  such  until  its  failure,  in 
February,  1871,  and  in  June  of  that  jear  he  purchased  the 
property,  and  subsequently  becoming  desirous  of  having  gas 
again  in  the  factory,  (the  office  in  the  meantime  having  been 
leased,  with  the  adjoining  house,  to  a  tenant,  Mr.  Tremain), 
he  applied  to  the  company  for  its  introduction,  and  on  the 
2nd  of  October,  1871.  it  was  introduced  from  the  main  pipe 
in  Pleasant  Street  into  the  branch  pipe  leading  to  the  factory 
in  the  same  way  as  on  the  former  occasion.  The  only  stop- 
cock between  the  main  pipe  and  the  buildings  in  question  was 
at  the  street,  and  the  gas  thus  introduced  passed  into  the  fac- 
tory and  also  into  the  building  which  had  formerly  been  used 
as  an  office,  the  pipe  which  led  into  the  office  not  being  closed, 
it  escaped  into  that  building,  which  caused  the  explosion  com- 
plained of. 

The  Gas  Company,  it  appears  from  the  evidence,  have 
nothing  to  do  with  the  gas  pipes  within  buildings,  these  are 
furnished  and  put  in  by  gas-fitters  at  the  expense  of  the 
occupant,  and  for  him.  The  Gas  Company  put  a  stop-cock  on 
at  the  street,  and,  in  this  case,  the  whole  of  the  pipes  inside 
this  stop-cock  belonged  to  the  occupant  or  proprietor  of  the 
premises ;  the  stop-cocks  between  the  service  pipe  and  the 
meters  belong  to  and  are  put  up  by  him,  and  half  of  the 
coupling  belongs  to  the  company  and  half  to  him.  There 
was  originally  a  meter  in  the  factory  and  also  one  in  the 
office. 

After  the  failure  of  Dodge  and  Company  in  February^ 
1871,  the  two  meters  were  removed  by  the  company,  and  the 
pipes  in  the  office  were  then  carefully  closed  by  them ;  the 
men  who  were  employed  for  that  purpose  by  the  company 
say  that  the  gas  was  turned  off,  the  meters  removed  and  the 
pipes  secured ;  that  one  of  them  uncoupled  on  the  outside  of 
the  stop-cock,  connected  the  coupling  with  the  stop-cock, 
then  tightened  the  jam  of  the  key  in  order  that  the  cock 
could  not  be  turned  by  the  hand,  and  bent  the  pipe  down  to 
the  floor  so  that  gas  could  not  afterwards  escape.  After  the 
failure  of  Dodge  and  Company,  the  fittings  had  been  sold  as 
assets  of  the  firm,  and  had  been  taken  away,  and  it  appears 
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that  at  some  time,  when,  or  how,  or  by  whom,  is  hot  in  evi- 
dence, the  pipe  in  the  office  had  been  cut  or  wrenched  off 
fifteen  or  eighteen  inches  from  the  floor  and  left  open,  so  that, 
when  the  gas  was  allowed  to  enter  the  pipe  in  the  lane,  it 
had  access  into  the  bailding  through  the  open  pipe. 

The  learned  Judge  who  tried  the  cause  told  the  jury  that, 
in  his  opinion,  the  plaintiff  was  not  entitled,  under  the  evi- 
dence, to  recover.   They  nevertheless  found  a  verdict  for  him. 

On  the  argument  of  the  rule  to  set  aside  this  verdict  it 
was  contended,  not  only  that  there  was  no  evidence  of  failure 
of  duty  or  negligence  on  the  part  of  defendants  to  render  them 
liable  in  this  action,  but  that  there  was  such  contributary 
negligence  on  the  part  of  the  plaintiff  as  would,  on  that 
account,  preclude  him  from  a  right  to  recover. 

That  which  first  presents  itself  for  our  consideration  is, 
whether  there  has  been  any  negligence  or  derelection  of  duty 
on  the  part  of  the  Gas  Company  to  render  them  liable  in  this 
action?  It  was  the  duty  of  the  company  when  the  meter 
was  taken  away,  on  the  failure  of  Dodge  and  Company,  to 
see  that  the  pipes  were  properly  closed.  This  duty  their  ser- 
vants carefully  performed,  and  but  for  the  act  of  some  third 
person  in  cutting  or  breaking  the  pipes,  they  would  have 
remained  properly  closed.  For  that  person's  act  the  company 
can  be  in  no  way  responsible,  nor  could  the  company  have 
any  right  of  action  against  him,  as  the  pipe  did  not  belong  to 
nor  was  it  in  the  possession  of  the  company.  The  act  thus 
committed  was  a  trespass  against  the  owner  or  occupier  of 
the  building,  for  which  he  could  maintain  an  action,  and 
when  the  plaintiff  applied  for  gas  for  the  factory  the  company 
would  have  every  right  to  suppose  that  the  pipes  remained 
as  they  had  left  them,  and  they  might  reasonably  infer  that 
the  plaintiff  would  occupy  the  office  in  connection  with  the 
factory  as  Wm,  L,  Dodge  and  Cr^mpany  had  done.  The 
company  having  performed  their  duty  in  closing  and  securing 
the  pipes  when  the  meters  were  taken  away,  it  became  the 
duty  of  the  proprietor  or  his  tenants  to  see  that  they  were 
kept  closed  and  to  repair  any  damage  done  to  them,  which 
might  lead  to  injury  from  the  escape  of  gas. 

It  was  urged  upon  us  on  the  part  of  the  plaintiff,  that 
gas   was  in  its  nature  so  dangerous  from  its  liability  to 
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explosion,  that  extra  care  was  required  from  the  defendants^ 
It  is  quite  true  that  caution  and  cape  ai-e  called  for  in  the  use 
of  explosive  and  dangerous  substances,  yet  all  that  is  required 
is  that  the  party  using  them  should  carefully  perform  all  the 
duties  imposed  on  him  by  law,  and  the  argument  would  have 
had  weight  here  if  the  accident  could  be  attributed  to  the 
want  of  due  care  in  closing  the  pipes,  and  if  nothing  had 
been  shewn  to  have  been  done  to  them  from  the  time  they 
were  closed  till  the  gas  was  again  introduced  it  m^ht  not 
unreasonably  have  been  inferred  that  due  care  had  not  beea 
used  by  the  servants  of  the  company.  But  none  of  the 
authorities  referred  to  show  that  when  a  person  has  performed 
his  duty  with  respect  to  dangerous  or  explosive  substances 
with  due  care  and  caution,  he  is  to  be  held  Ikible  for  the 
improper  act  of  a  third  person,  over  whom  be  has  no  control. 
Addison  on  Wrongs,  244,  much  relied  on,  beai^s  on  the  point,, 
but,  it  appears  to  me,  not  very  favorably  to  the  plaintifi's  case. 
That  author  says :  "  Whoever  introduces  powder  or  explosive 
material  into  a  building  is  responsible  for  the  damage  occa- 
sioned by  it,"  and  then  he  goes  on  to  say  on  whom  the  care 
and  caution  specially  devolve :  ''  every  tenant  is  responsible 
for  not  taking  care  that  the  stop-cocks  for  regulating  the 
supply  of  gas  to  a  house  are  properly  turned,  and  if  the  stop- 
cocks are  negligently  left  open  by  the  tenant  or  his  servants 
when  the  gas  lights  are  burning  and  an*  explosion  occurs  and 
injures  the  house,  the  tenant  will  be  responsible  for  tha 
injury  -,  but  if  a  thief  enters  the  house  in  the  absence  of  the 
tenant  and  cuts  or  carries  away  a  gas  pipe,  the  tenant  is  not 
responsible  for  the  damage  ;*'  a  fortiori  would  the  company 
not  be  responsible,,  as  contended  fo^  in  this  case.  He  goes  oa 
to  say :  "  When  the  entry  of  the  gas  into  a  house  is  under  the 
control  of  the  occupant  of  the  house,  the  company  who  supply 
the  gas  are  not  bo^md.  on  receiving  notice  that  no  more  gas 
will  be  required,  to  eiop  the  supply  from  the  outeide  figf  putting 
an  outer  stop-cock  or  cutting  off  tJie  communication  between 
tlie  gas  pipes  in  the  interior  of  the  house  and  Hie  main  in 
the  street,"  a  direct  authority  in  support  of  the  defendants'^ 
contention. 

Nor  does  Mose  v.  Hastings  and  St.  Leonards  Gas  Com- 
panyi,  Fisher  s  Digest,  4192,  cited  oa  the  part  of  the  plaintiff. 
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support  bis  view.  There  the  defendants  were  held  liable  for 
damage  occasioned  by  defects  in  their  own  Tnaina  and  pipes, 
which  they  knew  of  or,  from  the  evidence  afforded  by  the  smell 
of  gas,  they  ought  to  haye  been  aware  of  by  proper  inspection, 
but  there  is  nothing  in  the  case  to  lead  to  the  conclusion  that 
any  such  liability  was  imposed  on  them  with  reference  to  the 
pipes  within  the  building  belonging  to  the  owner,  and  the 
inference  is  the  other  way ;  but  Holden  v.  Liverpool  New  Oa^ 
and  Coke  Company,  3  C.  B.,  1.,  cited  by  the  defendant's 
counsel,  seems  to  me  to  have  a  dii*ect  hearing  on  all  the 
questions  involved  in  the  case  before  us ;  gas  there  found  ita 
way  into  the  house  in  a  similar  manner,  the  cause  of  the 
accident  was  the  same,  and  the  question  as  to  the  respective 
duties  of  the  tenant  and  the  Gas  Company  in  the  protection 
of  the  house  by  keeping  the  gas  pipes  closed,  came  under 
consideration  : — The  Qas  Company  had  for  some  time  supplied 
gas  to  a  house  belonging  to  plaintiff,  the  only  means  of  shut- 
ting it  off*  being  by  a  stop-cock  within  the  house,  the  key  of 
which  was  kept  by  the  occupant,  the  last  tenant  on  quitting 
gave  notice  to  the  company  that  he  should  not  require  any 
further  supply,  and  one  of  the  workmen  at  his  request  removed 
a  chandelier  from  one  of  the  rooms,  leaving  the  end  of  the 
pipe  properly  secured  ;  the  internal  fittings  were  the  property 
of  plaintiff*,  while  the  house  remained  untenanted  the  gas  by 
some  unexplained  means  escaped  and  an  explosion  took  place» 
by  which  the  house  was  considerably  damaged.  On  examin- 
ation of  the  premises  after  the  explosion,  it  appeared  that  the 
gas  was  turned  on,  and  that  the  internal  supply  pipes  had 
been  torn  or  cut  off*  f ron\  the  meter  and  carried  away.  There 
was  no  evidence  to  show  how  this  occuri-ed,  but  it  was  assumed 
to  have  been  done  by  some  person  who  had  feloniously  entered 
the  house  after  the  last  tenant  had  quitted  it.  On  case 
against  the  company  alleging  a  breach  of  duty  on  their  part 
in  not  taking  proper  means  to  prevent  the  influx  of  gas  in 
the  hause,  the  Judge  directed  a  non-suit :  it  was  contended 
that  it  was  the  duty  of  the  company  upon  the  receipt  of  & 
notice  from  the  tenant  that  he  no  longer  required  gas,  to  take 
effective  means  to  prevent  its  entering/  ilie  house,  and  the  argu- 
ment of  counsel  was  identical  with  that  offered  to  us,  that  the 
defendant  had  no  rights  by  the  unauthorized  introduction  of 


Digiti 


zed  by  Google 


330     DODGE  v.  THE  HALIFAX  GAS  COMPANY. 

the  gas  into  plaintiff's  house,  to  impose  tipon  him  the  exereifte 
of  any  degree  of  care,  and  as  for  the  purposes  of  prevention 
it  was  essential  there  should  be  a  stop-cock  outside  the  house, 
they  were  bound  by  law  to  provide  nt.  The  learned  Judge 
considered  that  no  such  duty  was  cast  on  the  defendant,  but 
that  it  was  the  duty  of  the  landlord,  or  of  the  outgoing  tenant 
who  had  the  means  of  controlling  the  influx  of  gas  by  the 
internal  stop-cock,  to  see  that  it  was  turned  off.  "  I  have 
always,"  observed  the  learned  Judge,  "  understood  it  to  be  a 
principle  applicable  to  actions  for' negligence,  that  there  should 
be  no  negligence  or  want  of  reasonable  caution  on  the  part  of 
the  plaintiff".  In  this  case  the  tenant  of  the  house  must,  for 
this  purpose,  be  identified  with  the  plaintiff,  who  must  be 
responsible  for  not  taking  care  that  the  stop-cock  inside  was 
properly  turned."  The  Court  concurred  in  the  view  taken  by 
the  learned  Judge,  and  refused  to  disturb  the  non-suit.  I 
have  been  led  to  refer  the  more  at  length  to  this  case  on 
account  of  its  close  resemblance  in  all  its  particulars  to  that 
before  us,  and  it  is  an  authority  which,  it  appears  to  me,  must 
govern  us  in  our  decision.  Even  adopting  the  view  of  the 
plaintiff  as  regards  a  dereliction  of  duty  on  the  part  of  the 
defendants,  it  can  hardly  be  contended,  I  think,  that  there 
has  not  been  contributoiy  negligence  on  the  part  of  the  plain- 
tiff or  his  tenant, — and  it  is  immaterial  to  the  defendant 
which  of  them, — which  would  debar  him  from  recovering. 
The  pipes  had  been  icut  or  broken  off*  when  under  the  care  of 
one  or  other  of  them,  or,  as  in  the  case  just  referred  to,  by 
some  trespasser  when  the  house  was  vacant.  The  state  of  the 
pipes  was  known  before  the  accident,  to  Mrs,  Tremain,  the 
wife  of  the  tenant,  who  himself  was  absent.  On  the  day  of 
the  accident,  four  hours  before  it  occurred,  she  perceived  a 
strong  smell  of  gas  ftx)ra  this  room  which  was  unoccupied  and 
closed,  and  before  she  entered  she  knew  that  gas  proceeded 
from  the  closet  where  the  meter  had  been,  yet,  she  and  the 
plaintiff  open  the  room  and  bring  the  escaped  gas  in  contact 
with  the  light  in  the  hall,  which  adjoins  it,  and  an  explosion 
ensues.  Can  it  be  said  that  there  has  not  been  want  of  due 
care  on  the  part  of  the  proprietor  or  occupant  of  the  house, 
which  contributed  to  the  misfortune?    I  concur  in  the  view 
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taken  by  the  learned  Judge  at  the  trial,  and  am  of  opinion 
that  the  evidence  did  not  justify  a  verdict  for  the  plaintff, 
and  that  it  should  be  set  aside. 


UNION  MARINE  INSURANCE  CO.  v.  METZLER. 

DmtXDAXT  wM  agent  for  the  owners  of  a  reesel.  and  actin?  as  such  hod  hor  fnsured  with 
pLiintiffs  In  the  earn  of  9800.  On  the  ressel  bain^  lost  the  plaintiffs  paid  him  the  full  amount, 
and  then  subsequently  discovered  that  the  policy  had  been  void  on  the  ground  of  over- 
insurance,  the  vessel  being:  valued  at  94,000  only,  while  she  was  Insured  in  t«*o  other  companies 
for  99,200  prior  to  being  insured  with  plaintiffs,  of  which  fact  they  had  no  knowledge  when 
they  insured  her.  When  this  became  known  to  them  they  sought  to  recover  back  the  amount 
paid  defendant.  The  defendant  had  not  been  aware  of  the  over-insurance,  and  had  acted  in 
perfect  good-faith.  Soon  after  receipt  of  tlie  money,  and  before  notice  from  plaintiffs,  he  had 
accounted  with  his  principals  for  the  full  amount  in  a  settlement  between  thorn. 

£F«M,  that  the  defendant  could  not  be  compelled  to  refund  the  amount. 

DesBarres,  J.,  now,  (March  lOth,  1873,)  delivered  the 
judgment  of  the  Court  as  follows: 

This  was  an  action  brought  to  recover  back  the  sura  of 
$800  paid  by  the  plaintiffs  to  the  defendant,  in  whose  name 
some  insurance  was  effected  for  that  amount  on  the  schooner 
Edith,  owned  by  8.  2).  Spencer  and  Edwin  Afetzler,  the  son 
of  defendant.  The  ground  on  which  the  plaintiffs  seek  to 
recover  is  that  the  money  was  paid  by  them  by  mistake  or  in 
ignorance  of  the  facts,  or  rather  on  the  ground  that  prior 
insurances  were  effected  on  the  vessel  in  excess  of  her  value, 
the  effect  of  which  was  to  make  the  insurance  by  them 
voidable.  In  the  written  application  to  the  plaintiffs  for 
insurance,  the  vessel  was  valued  at  S4',000,  but  it  appears 
from  the  evidence  given  on  the  trial  that  she  was  insured  in 
the  New  Evgland  insurance  office  for  $3,000,  and  in  the 
Avon  Insurance  Company's  oflBce  for  $3,200,  and  lastly  by 
the  plaintiffs  for  $800.  on  tlie  application  of  the  defendant, 
(who  acted  as  agent  of  the  owners)  on  a  voyage  at  and  from 
St  Georges,  N.  B.,  to  Kingston,  Jamaica,  and  at  and  from 
thence  to  Boston.  In  the  policy  a  clause  was  inserted  to  the 
effect "  that  if  the  assured  shall  have  made  any  other  insurance 
upon  the  vessel  prior  to  its  date,  then  the  insurance  company 
shall  be  answerable  only  for  so  much  as  the  amount  of  such 
prior  insurance  may  be  deficient  towards  fully  covering  the 


Digiti 


zed  by  Google 


332   UNION  MARINE  INSURANCE  CO.  v.  METZLER. 

premises  assured."  The  vessel  having  been  insured  for  $2,200 
over  and  above  the  sum  at  which  she  was  vahied,  exclusive 
of  the  sum  for  which  she  was  insured  by  the  plaintiffs,  the 
latter  contended  they  were  for  that  reason  exonerated  from 
all  liability  under  the  policy  of  insurance  efiected  by  them  for 
the  defendant.  Whether  the  plaintiffs,  in  paying  over  the 
amount  claimed  under  the  policy,  acted  by  mistake,  misappre- 
hension of  the  facts,  or  through  carelessness,  is  not  very  clear, 
but  it  is  in  evidence  that  on  the  26th  Deccwher,  1866,  they 
paid  over  to  the  defendant  the  sum  of  $800  as  and  for  a  total 
loss  under  that  policy,  which  sum  they  are,  under  the  circum- 
stances of  this  case,  entitled  to  recover  back  from  the 
defendant  unless  he  can  shew  that  before  notice  of  their 
claim  or  demand  made  upon  him  by  the  plaintiffs  to  pay  back 
this  amount  he  had  paid  it  over  to  his  principals,  or  in  a 
settlement  made  with  them,  appropriated  it,  with  their 
consent,  to  the  payment  of  his  own  claim  against  them  for 
monies  advanced  for  supplies  for  the  schooner  Edith.  The 
cause  was  heard  before  my  brother  Mr.  Justice  WiUcina,  and 
the  jury,  seven  to  nine,  in  answer  to  questions  submitted  by 
the  learned  Judge,  found  the  facts  set  forth  in  his  report, 
which  I  have  carefully  read,  and  on  such  facts  it  was  agreed 
by  the  counsel  on  both  sides  that  the  facts  as  found  by  the 
jury  should  be  submitted  to  the  Court,  with  powers  to  decide 
the  questions  of  law  applicable  to  the  case,  and  to  order  all 
references  or  facts  besides  those  found  by  the  jury  necessary 
to  the  final  adjustment  of  the  cause.  There  being  no  fraud 
imputed  to  the  defendant,  the  main  question  for  our 
consideration  is  whether  the  defendant,  as  agent  of  the  owners 
of  the  vessel,  did  actually  and  in  good  faith  pay  over  to  them, 
or  by  their  direction  and  consent  apply  in  payment  and 
discharge  of  his  own  claim  against  them  the  money  so  received 
from  the  plaintiff's  on  the  policy  before  any  notice  or  demand 
was  made  upon  him  by  the  plaintiffs  to  return  it.  If  though 
not  paid  over  to  the  principals,  the  money,  on  an  adjustment 
made  with  the  principals,  was  by  their  consent  and  direction 
honestly  applied  by  defendant  to  the  discharge  of  his  own 
claim  against  and  placed  to  the  credit  of  his  principals,  before 
any  notice  or  demand  was  made  by  plaintiffs  to  pay  it  back, 
then  I  think  the  plaintiff's    remedy   must  be  against   the 
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principals  and  not  against  the  defendant,  who  being  a  mere 
agent  and  having  no  interest  in  the  vessel,  was  bound  to  pay 
over  the  money  he  received  or  appropriate  it  as  they  directed 
as  soon  as  it  came  to  his  hands.  See  Holland  v.  Russell^ 
1  B.  &  S.,  424,  decided  in  Q.  B.  in  1861,  and  brought  on 
appeal  before  the  Exchequer  Chamber  and  affirmed ; 
4  B.  &  S.,  14.  Earle,  C.  J.,  in  delivering  judgment  in  the 
latter  Court,  says:  "This  is  an  action  by  the  plaintiff  to 
recover  back  £200  paid  to  the  defendant  by  the  plaintiff  as 
underwriter  on  a  policy  of  marine  insurance.  The  defendant, 
who  received  this  money  from  the  plaintiff",  received  it  as  agent 
for  a  foreign  principal.  The  plaintiff  knew  that,  and  paid  him 
in  that  capacity,  with  the  intention  that  he  should  pay  it  over 
to  that  principal,  and  he  did  so ;  and  all  the  money  thus 
received  has  been  accounted  for  in  a  settlement  of  account 
approved  by  the  foreign  piincipal  under  circumstances  which 
clearly  amount  to  payment  of  that  sum  to  him.  The 
defendant  having  therefore  been  altogether  an  agent  in  the 
matter,  is  there  anything  which  takes  him  out  of  the  ordinary 
protection  to  which  an  agent  is  entitled  who  pays  money  to 
his  principal  before  he  received  notice  not  to  pay  it,  and 
before  he  knew  that  there  was  no  legal  duty  on  him  to  do  so  ? 
There  is  nothing  in  this  case  to  deprive  the  defendant  of  the 
right  of  an  ordinary  agent  so  to  protect  himself."  At  the 
conclusion  of  his  judgment  His  Loidship  said :  "  The  policy 
was  a  voidable  policy,  but  still  the  defendant  in  demanding 
payment  of  it,  did  his  duty  to  his  principal,  and  as  it  was 
voidable,  only  had  a  right  to  act  on  it  as  if  it  were  a  valid 
policy,  and  take  the  money  which  when  received  he  had  a. 
right  to  bring  into  account  between  himself  and  his  principal. 
If  he  had  known  that  the  insurer  intended  to  dispute  his 
right  to  receive  the  money  on  the  policy,  and  hastened  to  pay 
it  over  to  his  principal  in  order  to  avoid  that  claim,  or  did 
anything  else  to  show  that  the  money  was  not  paid  over  by 
him  in  the  full  belief  of  the  validity  of  the  transaction,  it 
would  have  been  a  fraudulent  act." 

The  evidence  given  by  the  defendant  at  the  trial  as  to  the 
payment  and  appropriation  of  the  money  received  by  him 
from  the  plaintiff  being  somewhat  confused  and  unsatisfactory, 
we,  in  exercise  of  the  power  given  to  us  for  the  purpose 


Digiti 


zed  by  Google 


S34  UNION  MARINE  INSURANCE  CO.  v.  METZLER. 

appointed  a  Master  of  this  Court  to  take  further  evidence  on 
this  point,  who  reports  as  follows:  "I  find  that  Messrs. 
Edward  Albro  &  Co.,  on  the  9th  September,  1864,  furnished 
to  the  defendant  for  schooner  Edith  goods  to  the  amount  of 
$154.04,  and  on  the  9th  Fehrimry,  1865,  he  gave  his  note  at 
four  months,  with  $2.32  additional,  being  $156.36,  which  note 
was  paid  by  him  at  maturity.  I  also  find  that  John  Stairs 
supplied  goods  for  the  Edith  to  the  extent  of  $261.83,  for 
which  sum  defendant  gave  his  note  on  the  21st  August,  1865, 
payable,  as  appears  by  the  exhibit  annexed,  at  four  months, 
and  paid  the  aame  at  maturity.  I  also  find  that  at  or  about 
the  last  mentioned  date  the  defendant  paid  the  master  of  the 
Edith  $11.26,  making  a  total  on  such  three  payments  of 
£107  7s.  3i,  or  $429.45.  I  find  that  on  the  28th  day  of 
Februui^  1867,  a  settlement  of  accounts  took  place  between 
the  defendant  and  his  son  Edwin  Metzler,  and  that  at  that 
time  the  sum  of  £92.12  was  credited  by  defendant  to  his  said 
son,  as  appears  by  the  memorandum  of  such  settlement  in  the 
handwriting  of  the  said  Edwin  Metzler,  but  no  entry  appears 
to  have  been  made  of  it  in  the  defendant's  books  before  the 
1st  of  August,  1867.  There  can,  I  think,  be  no  doubt  from 
the  facts  reported  by  the  master  and  the  vouchers  accompany- 
ing his  report,  that  the  owners  of  the  schooner  Edith  were 
justly  indebted  to  the  defendant  in  the  sum  of  £107.  7s.  3d. 
for  monies  paid  and  advanced  by  him  to  Albro  tk  Co.  and  Mr, 
Stairs  (long  before  the  receipt  of  the  insurance  on  the  Edith) 
for  goods  respectively  supplied  b)*^  these  persons  for  that 
vessel,  nor  is  there  any  reason  to  doubt  that  the  sum  of 
£92  12s.  9d.  was  justly  due  to  the  defendant  by  his  son 
Edxoin  for  advances  made  to  bim  as  part  owner  of  the  vessel. 
There  is  also  no  reason  to  doubt  that  on  the  9th  day  of 
January,  1867,  Spencer  and  Edwin  Metzler  both  met  at  the 
house  of  defendant  either  for  the  purpose  of  adjusting  their 
accounts  with  him  or  for  appropriating  the  sum  of  $800 
received  by  defendant  from  the  plaintiffs  under  the  policy  of 
insurance  on  the  Edith,  and  that  they  on  that  occasion  agreed 
to  pay  to  defendant,  or  rather  agreed  that  defendant  should 
retainin  his  hands  out  of  the  money  .so  received  from  plaintiffs, 
a  sum  sufficient  to  pay  and  satisfy  his  own  bill  against  the 
vessel  and  owners,  amounting,  as  it  appears,  to  £107  7s.  3d., 
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and  pay  over  to  Edwin  Metzler  £92  12s.  9d.,  the  balance  left 
of  that  money.  It  also  manifestly  appears  that  for  the  pur- 
pose of  carrying  out  this  arrangement  an  order  was  drawn  bj' 
Samuel  D.  Spencei',  with  the  assent  of  Edwin  Metzler,  upon 
the  defendant,  dated  on  the  same  day  of  such  meeting  (Jan. 
9th,  1867),  at  the  foot  of  which  order  is  a  minute  shewing 
that  the  sum  received  by  defendant  for  insurance  was  meant 
thus  to  be  applied. 

Such  being  the  facts,  the  question  arises  whether  the  appro- 
priation so  intended  was  actually  carried  out  and  whether  the 
owners  of  the  vessel  were  thenceforth  discharged  from  the 
payment  of  the  debt  so  due  to  defendant  for  moneys  previ- 
ously advanced  for  them,  and,  also,  whether  the  money  due  by 
the  son  to  the  defendant  was  retained  by  the  latter  out  of  the 
sum  received  by  him  from  plaintifls,  with  the  consent  of  the 
son,  in  full  satisfaction  and  discharge  of  such  indebtedness. 
If  so.paid  and  so  retained  it  would,  I  think,  be  hard  to  com- 
pel the  defendant  to  refund.  It  appears  from  the  report  of 
the  master  that  a  settlement  of  accounts  took  place  between 
the  defendant  and  his  son  Edtoin  on  the  28th  January,  1867| 
and  that  at  that  time  the  sum  of  £92  12s.  9d.  was  credited  by 
defendant  to  bi^  son,  as  appears  by  a  memorandum  of  such 
settlement  in  the  handwriting  of  the  son.  That  settlement 
was  made  and  the  sum  credited  a  short  time  after  the  order  by 
Spencei*  was  drawn  on  defendant,  by  which  the  latter  was 
directed  to  pay  his  son  the  balance  remaining  in  his  hands 
after  retaining  for  his  own  bill  £107  7s,  3.,  and  therefore  the 
retention  of  that  balance,  with  the  consent  of  the  son,  must, 
I  think,  be  regarded  as  a  bona  fide  payment  made  by  the 
defendant.  There  is,  it  is  true^  no  entry  in  the  defendant's 
book  of  any  credit  given  to  the  owners  of  the  vessel  for  this 
last  mentioned  sum,  but  there  is  the  order  drawn  upon  defend- 
ant by  Spencei\  one  of  the  owners,  with  the  consent  of  Edwin 
Metzler,  the  other  owner  of  the  vessel,  only  a  few  days  after 
the  defendant  received  the  amount  insured  upon  her,  author- 
izing defendant  to  retain  his  own  bill  out  of  it,  and,  whether 
credited  or  omitted,  to  be  credited  in  defendant's  books,  it 
was  nevertheless  a  payment  made  by  the  owners  of  the  vessel 
to  the  defendant,  such  as,  it  appears  to  me,  would  preclude 
him  from  afterwards  recovering  the  amount  from  the  owners. 
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and  the  defendant  having  expressly  sworn  that  both  payments 
were  made  seven  months  before  any  notice  was  given  to,  or 
anj'^  demand  made  upon  him,  to  return  the  money,  I  think 
the  defendant,  under  all  the  circumstances,  is  not  now  bound 
to  refund  it,  and  that  he  is  entitled  to  our  judgment 


RENNER    17.    HALIFAX    STEAMBOAT    COMPANY. 

In  an  action  against  dafendanta  for  damagaa  a  verdict  iras  found  for  plaintffls,  and  aubM- 
quently  defendants  applied  for  a  new  trial  on  the  ground  of  new  and  important  evidence 
having  been  discovered  which  was  unknown  to  them  at  the  trial,  and  which,  their  agent  In  his 
alBdavit  stated,  was  such  as  ho  believed  would  entitle  them  to  a  veidict 

Heldf  that  a  new  trial  ought  to  be  granted  on  the  defendants  paying  the  costs  of  the  itn^ 
trial. 

DesBarres,  J,,  now,  (March  10th,  1873,)  delivered  the 
judgment  of  the  Court,  as  follows : 

This  was  an  action  against  defendants  for  preventing  and 
obstructing  the  light  and  air  from  entering  through  the  win- 
dows of  plaintiff's  dwelling  by  the  erection  of  a  building  and 
wall  near  the  windows,  for  which  the  jury  foi^nd  a  verdict  for 
plaintiff  for  $50  damairea.  A  rule  nisi  for  a  new  trial  was 
gt*antcd  on  the  ground  of  the  discovery  of  new  and  important 
evidence  for  the  defendants,  which  was  unknown  to  them  at 
the  trial,  evidence  which  their  agent,  McKenzie,  in  his  affi- 
davit, states  is  such  as  he  believes  will  entitle  the  dt;fendants 
to  a  verdict  in  this  cause. 

The  case  of  Broadhead  v.  Marshall  2  Wm.  Black.,  955,  was 
cited  at  the  argument  by  Mr.  Rigby,  in  support  of  the  rule, 
in  which  the  discovery  of  new  evidence  by  th^  attorney  of 
the  defendants,  an  execution  which  was  in  the  act\ial  custody 
of  the  attorney  himself,  though  not  known  by  him  to  be,  was 
held  to  be  a  good  ground  for  a  new  trial.  Thurtell  v.  Beau- 
mont, 1  Bing.,  839,  cited  by  Henry,  Q.  0.,  in  opposing 
this  rule,  was  an  action  against  an  insurance  company  to 
recover  a  loss  by  fire,  the  defence  being  that  the  plaintiff  him- 
self had  wilfully  set  fire  to  the  premises.  The  Court,  on 
affidavits  disclosing  a  conspiracy  to  defraud  the  insurance 
company,  and  showing  that  the  defendants  did  not  attain  a 
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knowledge  of  it  till  after  the  trial,  granted  a  new  trial  on 
payment  of  costs.  Again  in  Barge  v.  Calloway^  7  Price,  677, 
a  new  trial  in  ejectment  was  granted  where  a  verdict  had 
been  found  for  defendant,  where  the  lessors  of  the  plaintiff 
had  since  the  trial  discovered  that  they  had  conclusive  evi- 
dence of  a  material  ,fact  (the  marriage  of  their  ancestor) 
which  they  failed  to  prove  at  the  trial  in  consequence  of 
mistaking  the  christian  name  of  the  person  to  whom  the 
ancestor  had  been  married.  But  the  Court  would  only  do 
80  on  the  terms  of  the  costs  of  the  former  trial  and  the  appli- 
cation for  the  new  trial  being  first  paid.  Hie  want  of 
knowledge  at  the  tHal  of  tlie  evidence  discovered  after,  and 
the  conclusive  character  and  sufficiency  of  that  evidence  to 
entitle  the  party  making  the  application  to  a  verdict  in  his 
favor  are  grounds  on  which  the  Court  xvill  generally  grant  a 
new  trial. 

Now  in  this  case  the  facts  disclosed  in  the  affidavits  made 
by  Jordan  and  Morris  are  such  as  to  warrant  the  belief  that 
if  they  had  been  proved  at  the  trial  the  verdict  would  have 
been  the  other  way,  and,  therefore,  it  appears  to  me,  that  this 
is  a  case  in  which  a  new  trial  ought  to  be  granted,  in  order 
that  justice  may  be  done  between  the  parties,  but  it  must  be 
on  the  payment  of  the  costs  of  the  former  trial. 


CORNELIUS  V.  BURTON. 

DBPBXDAirr  made  a  distress  upon  plaintiff  for  rent  lawfully  due,  but  did  not  give  him 
the  fire  days'  notice  of  the  sale  of  the  go<ids  distrained  prescribed  by  statute.' 
Beldt  That  he  was  a  trespaaser  9k  initio  and  liable  in  damages. 

WiLKiNS,  J.,  now,  (March  10th,  1873,)  delivered  the  judg- 
ment of  the  Court : 

The  question  which  underlies  our  deliberations  in  this 
case  is, — was  the  English  statute,  II  Geo.  //.,ch.  19,  in  respect 
of  those  clauses  which  refer  to  irregularities  in  observance  of 
statutable  requisitions  subsequent  to  a  distress  and  to  exces- 
sive distress,  in  force  in  this  Province  when  the  transaction 
occurred  which  gave  rise  to  the  action  ?  I  am  of  opinion  that 
it  was  not.  It  would  be  difficult  to  hold  that  a  Colonial 
22* 
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Legislature  legislating  in  a  matter  that  had  been  the  subject 
of  Imperial  legislation,  and  expressly  enacting  some  of  the 
statutes  then  existing  which  had  been  enacted  by  the  English 
Legislature,  but  not  enacting  other  statutes  in  the  very  same 
matter,  had  not  enacted  these  last  because  it  considered  them 
so  plainly  applicable  to  the  circumstances  of  the  colony  that 
its  Supreme  Court  would  therefore  recognize  their  binding 
obligation  and  judicially  declare  them  to  be  in  force.  It  is 
obvious  that  such  a  principle  might  be  carried  to  a  dangerous 
length  and  introduce  mischievous  uncertainty  in  the  law.  A 
directly  opposite  presumption  might  be  fairly  considered  to 
exist.  But  however  that  may  be,  it  would  be  impossible,  T 
think,  to  say  that  where  Colonial  Legislature  showed  unmis- 
takeably  that  in  framing  an  enactment  the  legislature  have 
had  before  its  mind  and  as  its  model,  a  particular  Imperial 
act,  from  which  it  had  selected  for  enactment  certain  clauses, 
while  there  were  others  in  the  same  statute  which  it  had  not 
enacted,  these  clauses  last  referi'ed  to  had  thereafter  the  force 
of  law  in  the  colony.  It  will  be  seen  that  this  state  of  facts 
distinguishes  our  legislature  in  relation  to  the  subject  matter 
of  our  enquiry.  In  1768  Nova  Scotia  first  legislated  in  the 
mattei'  of  enabling  the  sale  of  goods  distrained  for  rent.  It 
is  certain  that  this  was  done  in  view  of  the  imperial  acts  then 
in  force  in  England,  viz.,  William  and  Mary,  Session  1,  ch.  5  ; 
8  Anne,  ch.  14,  and  the  11  Oeo.  IL,  ch.  19.  We  find  that  the 
first  four  sections  of  our  old  statute,  8  Oeo.  Ill,,  ch.  4,  are 
transcripts  of  the  acts  of  William  and  Mary,  the  5th,  6th,  7th, 
8th,  9th  and  10th  sections  are  taken  from  the  8th  of  Anne, 
ch.  14,  as  is  also  substantially  the  13th  section,  whereas  the 
11th  and  12th  sections  are  not  found  in  either  of  those  two 
last  mentioned  English  statutes,  but  are  copied  from  the  8th 
and  9th  sections  of  the  11  Oeorge  IL,  ch.  19.  It  is  observable 
also  that  while  legislature  deemed  it  expedient  to  enact  in 
terms  in  section  12  of  our  act,  the  first  part  of  section  9  of 
the  act  of  Oeorge  IL,  which  requires  that  the  tenant  shall 
have  notice  of  the  place  where  the  distress  is  deposited,  it 
omitted  to  enact  the  remaining  part  of  that  section  although 
it  is  very  important  and  entirely  applicable  to  our  colonial 
condition,  but  enacted  no  other  of  its  provisions.  It  must 
therefore  be  taken  to  have  said  that  the  remaining  sections, 
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including  of  course  those  that  toned  down  the  severity  of  the 
former  law,  which  made  trespassers  ab  initio,  those  who,  after 
legally  making  a  distress  for  rent,  were  guilty  of  any  subse- 
quent irregularity  in  relation  to  it,  were  inapplicable  to  the 
circumstances  and  condition  of  this  colony,  and  therefore  not 
proper  to  be  in  force  In  it.  This  necessarily  implied  view  of 
legislative  opinion  has  been  thrice  manifested  in  this  Province, 
viz.,  first  when  the  old  statute  of  1768  was  passed,  and 
secondly  and  thirdly  when  the  two  consecutive  series  of  the 
Revised  Statutes  were  enacted.  Our  present  law,  chap.  145 
Revised  Statutes  contains  no  provision  that  was  not  in  the 
statute  of  1768.  Such  then  being  the  statute  law  which 
governs  the  case  before  us,  it  follows  that  this  defendant 
having  entered  on  the  premises  of  the  plaintiff  to  distrain  for 
rent  confessedly  due  though  it  was,  and  having  sold  the 
goods  of  plaintiff  distrained  on  without  having  given  the 
notice  required  by  the  statute,  was  a  trespasser  in  his  first  act 
and  in  every  subsequent  act  of  his  proceedings.  In  Comyn's 
Digest,  Tres.  2,  two  acts  are  stated  that  make  a  man  a 
trespasser,  ab  initio.  If  a  purveyor  who  takes  my  cattle  for 
the  king's  honor,  sells  them.  If  a  man  has  authority  given  by 
statute  and  does  not  pursue  or  abuses  his  power,  as  if  a  man 
having  authority  bj-  statute,  S  William  and  Mary,  to  sell  a 
distraint  for  rent,  if  it  be  not  replevied  within  five  days  after 
notice,  he  sells  it  without  notice  given.  Some  of  the  plaintiff's 
goods  were  sold  and  converted  into  money  by  the  defendant's 
authority,  and  for  his  benefit.  The  defendant's  illegal  acts 
have  imposed  on  the  plaintiff  the  difficulty  (which  a  jury  must 
.solve)  of  deciding  on  the  value  of  the  goods:  so  taken  and 
sold.  The  defendant  being  such  trespasser  it  was  competent 
to  the  plaintiff  to  maintain  trespass  for  entering  on  his  posses- 
sion of  the  shop  and  barricading  his  entrance,  and  to  maintain 
trespass  or  trover  for  seizing  and  selling  the  goods.  The  facts 
in  view  of  the  law,  if  I  have  correctly  stated  it,  render 
unavailable  any  plea  of  justification  set  up  by  the  pleadings. 
To  the  count  in  trover  a  special  plea  asserts  a  legal  statutable 
taking  and  distraining.  That,  met  by  a  replication  that  the 
distress  was  made  without  any  notice  being  given  of  the 
distress.  Here  is  an  issue  which,  under  the  reported  facts* 
must  necessarily  be  found  for  the  plaintiff.     If  indeed  the 
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clauses  in  question  of  the  11  George  ILy  chap.  19,  were  in 
force  in  this  province,  I  should  be  prepared  to  hold  that  if  no 
notice  at  all  of  the  fact  of  a  distress  being  made  was  given  to 
the  t-enant,  there  would  be  no  valid  distress.  This  I  assert 
after  having  carefully  considered  all  that  WoodfaU  has 
written  on  the  subject,  and  after  a  diligent  review  of  the 
leading  cases  to  which  he  refei-s,  I  allude  particularly  to  Trent 
v.  Hunt,  9  Exch.,  14 ;  Liicas  v.  Tarleton,  3  H.  &  N.  116,  and 
Wilson  V.  Nightirigcde,  8  C.  B.,  1034,  in  all  of  which  cases 
there  was  notice  to  the  tenant,  in  fact  though  it  was  insuf- 
ficient in  law.  the  language  of  the  statute  is,  where  any  goods 
are  distrained,  &c.,  and  the  tenant  or  oivner  shall  not,  within 
five  days  next  after  the  distress  taken,  and  notice  thereof,  &c. 
A  tenant  in  arrears  for  rent  may  be  fairly  presumed  to  know 
(the  law  presumes  that  he  knows  that  the  rent  is  due,  and 
how  much,  and  that  his  goods  are  liable  to  distress,)  but 
surely  it  would  be  a  violent  legal  presumption  that  he  knows, 
when  no  notice  at  all  has  been  given  of  the  fact,  of  a  distress 
having  been  made  on  his  property. 

In  England,  unlike  the  state  of  law  existing  here,  selling 
before  expiration  of  the  five  days  would  be  a  mere  irregularity 
and  a  plaintiff  .suing  in  case  founded  on  it,  proving  no 
damage,  could  not  recover  even  nominal  damages.  In  Eng- 
land, too,  when  the  rent  is  really  due,  and  the  distress  there- 
fore lawful,  trover  could  not  be  maintained  if  the  landlord 
sold  within  the  five  days,  because  defendant  would  be  deemed 
in  possession,  from  the  fact  of  the  distress.  Rogers  v.  Parker, 
18  C.  B.,  111.  Aliter  in  this  province,  from  the  combined 
effect  of  the  provisions  in  question  of  11  Oeorge  II.  not  being 
in  force,  and  of  the  rule  in  the  Six  Carpenters*  case.  Here  it 
is  impossible  to  regard  the  not  giving  any  notice  and  the 
omitting  to  make  an  appraisement  after  a  distress,  though  for 
rent  really  due,  as  a  mere  subsequent  irregularity.  In  that 
light,  however,  this  case  was  submitted  to  the  jury,  and  the 
extent  to  which  the  plaintiff"  might  have  been  prejudiced  by 
those  irregularities  was  stated  by  the  learned  Judge  who 
tried  the  cause  as  a  principle  by  which  the  jury  ought  to^ 
regulate  their  estimate  of  the  damage  sustained  by  the 
plaintiff!  That  was  put  to  the  jury  by  the  learned  Judge  in 
contrast  too  with  this  observation  which  immediately  followed, 
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viz.,  but  no  evidence  had  been  given  by  the  plaintiff  that  any 
of  his  goods  had  been  sacrificed  by  a  sale,  or  sold  for  less  than 
their  real  value.  It  is  quite  possible  that  if  the  case  go  to 
another  jury  no  larger  amount  of  damages  may  be  given,  but 
I  think  the  plaintiff  is  entitled  to  have  his  case  reconsidered 
in  the  light  of  an  instruction  from  the  Bench,  that  in  the  eye 
of  the  law  the  defendant  was  a  wrong-doer  in  making  the 
distress,  and  in  all  his  subsequent  proceedings  in  relation  to 
it.  An  opinion  has  generally  prevailed,  and  I  incline  to  think 
it  has  been  acted  on  in  practice  in  this  Court,  that  the  pro- 
visions in  question  of  the  11  George  IL  were  in  force  in  this 
province,  and  that  the  learned  Judge  should  have  been  under 
that  impression  at  the  trial  was  most  natural.  In  that  view  his 
direction  was  unimpeachable,  but  after  the  questions  were 
tried  out  and  that  general  impression  found  to  be  erroneous, 
it  would  not  be  right  to  tell  a  jury  in  tiuch  a  case  as  this  that 
justice  would  be  vindicated  by  a  verdict  for  nominal  damages. 
The  fire  that  supervened  on  the  transactions,  and  the  death 
of  the  bailiff  were  unfortunate  events,  and  events  that  have 
excluded  much  light  that  otherwise  would  have  been  shed 
over  the  case,  but  if  either  party  is  to  suffer  from  these  it 
should  be  that  party  who  acted  illegally  in  entering  the 
premises  of  the  other  and  interfering  with  his  property 
deposited  therein.  By  means  of  an  examination  of  Monteith 
alone  could  it  have  been  disclosed  that  specific  goods  of  the 
plaintiff  were  sold  or  appropriated  by  him  so  as  to  realize 
therefrom  that  amount  (whatever  it  was)  that  the  bailiff  paid 
over  to  the  defendant,  and  whether  in  respect  of  such  selling 
or  appropriation  thei'e  was  or  was  not,  on  the  part  of  Monteith^ 
an  unnecessary  sacrifice  relatively  to  value,  or  a  spoliation  of 
the  plaintiff^s  property,  the  plaintiti  in  the  nature  of  things 
could  give  no  proof  that  would  remove  the  doubt  that  hangs 
over  this  matter,  but  if  he  had  received  the  notice  which  the 
statute  requires  he  might  have  taken  steps  that  would  have 
prevented  a  necessity  for  adducing  such  evidence. 

The  rule  for  a  new  trial  should,  I  think,  be  made  absolute. 
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In  the  Matter  of  CHARLES  PYKE,  an  Insolvent. 

C.  p.  obtained  a  piano  from  P.  &  S.  on  hire,  with  the  privilege  of  pnrchaslDgrit  for  9350, 
by  paying  certain  inatalmenta  within  a  certain  time.  Among  other  conditions  of  a  written 
agreement  entered  into  by  C.  P.  at  the  time  of  receiving  the  piano  wero,  that  it  should  remain 
the  property  of  P.  &  S.  until  fully  paid  for,  that  in  default  of  any  instalment  they  might 
resume  possession  without  previous  demand,  and  that  C.  P.  should  pay  interest  upon  the  pur- 
cliase  maney  at  7  per  cent.  C.  P.  paid  only  two  Instalments  amounting  to  $150,  and  then 
became  insolvent.  On  P.  &  8.  claiming  the  piano  they  were  oppoeed  by  H.  L.,  a  creditor  of 
C.  P.,  who  claimed  under  an  assignment  made  to  him  by  G.  P.  as  security  for  his  debt,  and 
received  by  him  without  any  knowledge  of  the  agreement  with  P.  A  S.  This  assignment  was 
duly  filed  and  registered.  The  Judge  in  Insolvency  decided  against  the  claim  of  P.  A  S.  upon 
the  grounds,— that  the  agreement  with  them  was  void  for  usury,  interest  at  7  per  cent,  being 
provided  for ;  that  having  left  the  piano  in  C.  P's  possession  after  the  time  for  his  paying  for 
it  had  expired,  they  could  not  set  up  their  claim  against  a  bona  fide  purchaser,  and  that  their 
agreement  should  have  been  filed  and  registered.    On  appeal  to  the  Supreme  Court, 

Heldt  That  the  Usury  statute  did  not  apply  at  all,  as  it  was  not  the  case  of  a  loan  but  a 
conditional  sale ;  that  the  claim  of  P.  &  S.  was  not  prejudiced' by  their  not  having  taken  back 
the  piano  as  soon  as  the  time  was  up ;  that  C.  P's  agreement  ^ith  them  not  being  in  the 
nature  of  a  bill  of  sale  did  not  require  to  bo  registered,  and  that  P.  k  S.  should  have  the  plane 
on  paying  to  H.  L.  the  amount  they  had  received  on  its  account  from  C.  P. 

When  obtaining  the  rule  nigi  from  the  Judge  In  Insolvency  P.  &  S.  did  not  produce  the 
original  agreement  of  C.  P's  with  them. 

Heldt  That  they  were  not  thereby  precluded  from  producing  it  at  the  argument  of  the 
rule  or  accounting  for  its  non-production. 

Ritchie,  J.,  now,  (March,  1873,)  delivered  judgment  as 
follows : 

At  the  time  of  the  insolvency  of  Pyke,  he  had  in  his 
possession  a  piano-forte,  for  which  a  claim  was  made  by 
Messrs.  Peiler,  Sichel  <k  Co.,  on  the  ground  that  it  was  their 
property,  and  was  held  by  the  insolvent  under  the  following 
agreement  in  writing,  signed  by  him,  bearing  date  the  6th 
February,  1872  :  "  Received  from  Peiler,  Sichel  <&  Co.,  on  7th 
October,  piano  by  Harries,  No.  11706,  on  hire  for  six  months, 
at  eight  dollars  per  month,  payable  in  advance,  the  said  piano- 
forte being  valued  at  $350,  which  sum  I  agree  to  pay  in  the 
event  of  the  said  instrument  being  injured,  destroyed,  or  not 
being  returned  to  Peiler,  Sichel  &  Co.  on  demand,  free  of 
expense,  in  good  order,  reasonable  wear  excepted  ;  it  is  agreed 
that  I  may  purchase  the  said  piano-forte  for  the  sum  of  $350, 
payable,  $60  cash  and  $60  or  $75  per  quarter,  with  interest, 
87.70 ;  but  until  the  whole  of  said  purchase  money  be  paid 
the  said  piano-forte  shall  remain  the  property  of  Peiler,  Sidhel 
&  Co.,  on  hire  by  me,  and  in  default  of  the  punctual  payment 
of  any  instalment  of  the  said  purchase  money,  or  of  the  said 
monthly  rental  in  advance,  Peiler,  Sichel  &  Co.  may  resume 
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possession  of  the  said  piano-forte  without  any  previous 
demand,  although  a  part  of  the  purchase  money  may  have 
been  paid,  or  a  note  or  notes  given  by  me  on  account  thereof, 
this  agreement  for  sale  being  conditional,  and  punctual  pay- 
ment being  essential  to  it;  but,  in  the  event  of  the  said  piano- 
forte being  so  returned  to  them  in  good  order,  any  sum 
received  on  account  of  the  purchase  money  beyond  the  amount 
due  for  interest,  and  any  expenses  incurred  in  reference  to 
the  said  instrament  will  be  returned." 

It  appears  that  Pyke,  having  received  the  piano-forte^ 
agreed  to  purchase  it  on  the  terms  above  mentioned,  and  paid 
$60  on  account,  and  at  or  after  the  expiration  of  three  months 
paid  $90  additional,  since  then  no  paj'ment  has  been  made. 

This  claim  of  Messrs.  Peiler,  Sichd  <Ss  Go.  was  met  by  a 
counter  claim  of  Henry  Lawson,  Esq.,  who  asserted  a  right  to 
the  piano-forte  under  an  assignment  made  to  him  by  Pyke  as 
a  security  for  a  debt,  and  received  by  him  without  any  know- 
ledge of  the  agreement  referred  to,  and  in  the  belief  that  the 
piano  was  the  property  of  Pyke,  this  assignment  was  duly 
filed  and  registered.  On  the  claim  of  Messrs.  PeUer,  Sichd  Js 
Co.  coming  before  the  Judge  of  Probate  and  Insolvency,  he 
made  an  order  that  the  instrument  should  be  delivered  to 
them  upon  their  paying  the  amount  received  from  the  insolvent 
on  account  thereof,  after  deducting  the  amount  due  for  rent 
and  expenses,  pursuant  to  the  terms  of  the  agreement,  unless 
cause  to  the  eontrary  should  be  shewn  before  him,  and  he 
directed  that  copies  of  the  rule  nisi  should  be  served  on  the 
assignee  or  guardian  of  the  estate,  the  attorney  of  the  insolvent, 
and  the  attorney  of  Mr.  Lawson,  On  the  argument  of  this 
rule  it  was  contended  on  behalf  of  Mr.  Lawson  that  the 
original  agreement  had  not  been  produced  to  the  Judge  when 
the  rule  was  obtained,  nor  was  the  absence  of  it  accounted  fon 
That  the  agreement  was  void  under  our  statute  against  usury. 
Seven  per  cent  having  been  agreed  to  be  paid.  That  the 
insolvent  having  made  payments  upon  the  piano-forte—^and 
six  months  having  expired  and  Messrs.  PeiUr,  Sichfd  A  Co. 
having  left  it  in  his  possession,  they  could  not  set  up  their 
claim  against  a  ho7k<ifide  purchaser  from  Pyke,  &c.,  &c. ;  it  was 
also  contended  that  the  agreement  with  them  should  have 
been  filed  and  registered  under  Cap.   lid   of  the  Revised 
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Statutes.  The  Judge  of  Probate  and  Insolvency,  having 
decided  against  Messrs.  PeUer,  Sich^l  &  Co.  on  all  the  gfrounds^ 
and  that  the  property  in  the  instrument  passed  to  JIfr.  iawaon 
under  his  bill  of  sale,  decreed  that  their  application  should  be 
dismissed  with  costs. 

From  this  decree  there  was  an  appeal  to  this  Court  which 
was  argued  during  the  last  term. 

Though  the  original  agreement  between  Messrs.  Peiler, 
Sichd  &  Co,  and  Pyke  was  not  produced  when  the  rule  nisi 
was  granted,  the  affidavit  on  which  it  was  obtained  stated  the 
existence  of  it,  and  had  annexed  what  was  alleged,  and  was 
not  denied  to  be  a  true  and  correct  copy  of  it,  as  entered  into 
and  signed  by  Pyhe,  and  on  the  argument  it  appears  that 
when  the  objection  was  taken  their  attorney  requested  the 
Judge  to  allow  him  to  produce  the  original  document  or 
account  for  its  existence,  which  the  Judge  refused,  on  the 
ground  that  fio  such  evidence  could  be  adduced  after  the  rule 
nisi  had  been  taken  out. 

In  ordinary  cases,  on  the  argument  of  rules  nisi,  the  party 
obtaining  them  is  precluded  for  relying  on  any  evidence  not 
oflTered  and  referred  to  in  the  rule,  but  in  this  case  the  parties 
have  stated,  under  oath,  facts  which,  in  their  view,  entitle 
them  to  the  judgment  of  the  Court,  it  was  open  to  the  other 
side  to  contest  the  validity  of  the  agreement,  or  deny  its 
existence,  and  to  call  for  its  production,  but  to  hold  that 
because  it  was  not  produced  in  the  first  instance  it  could  not 
be  produced  at  the  hearing  when  the  question  to  whom  the 
piano-forte  belonged  came  before  the  Court,  would  be  sacri- 
ficing substance  to  form  and  working  a  manifest  injustice. 

Our  statute  in  relation  to  usury  does  not,  in  my  opinion, 
apply  to  this  case,  there  has  not  been  a  loan  here,  and  for 
usury  to  attach  there  must  be  a  loan.  See  Holt,  R.,  260; 
Floyer  v.  Edwards,  1  Cowp.,  112,  is  like  the  case  before  us. 
There  it  was  contended  that  though  a  loan  is  necessary  to 
constitute  a  usurious  contract,  yet  on  a  sale,  the  instant  the 
limited  credit  is  expired,  from  that  moment,  if  the  money 
remains  unpaid,  the  condition  of  the  parties  is  changed,  for 
the  buyer  becomes  a  borrower  and  the  seller  a  lender,  and 
that  it  was  not  necessary  for  the  creation  of  a  loan  that 
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money  should  be  paid  on  the  one  hand  and  received  on  the 
other;  for  the  money  remaining  in  an  others  hands  in  conse- 
quence of  an  agreement  for  that  purpose,  will  equally 
constitute  a  loan ;  but  Lord  Mansfield  held  that  the  contract 
was  not  usurious,  as  the  sale  was  bona  fide  and  not  a 
borrowing,  under-color  of  a  sale.  And  Lord  Ellenboraugh  in 
Barclay  v.  Walmsly,  4  East.,  56,  said  that  to  constitute  usuiy 
there  must  either  be  a  direct  loan  and  a  taking  of  more  than 
legal  interest  for  the  forbearance  of  repayment,  or  there 
must  be  some  device  contrived  for  the  purpose  of  concealing 
or  evading  the  appearance  of  a  loan,  when  in  truth  it  was 
such,  and  the  operation  of  our  statute  on  the  subject  is  in 
terms  confined  to  the  case  of  loans,  as  was  the  English 
statutes,  from  which  it  was  derived.  Lord  Tenterden,  C.  J., 
in  Beete  v.  Bidgood,  7  B.  &  C,  453,  adopts  the  same  view  of 
the  case.  The  important  point  involved  in  this  case,  however, 
is  whether  the  agreement  between  the  parties  is  to  be  con- 
sidered simply  as  a  hire  of  the  piano-forte  to  Pyhe  until  he 
had  fulfilled  all  the  conditions  specified  to  entitle  him  to 
become  a  purchaser,  or  as  an  actual  sale  to  him  after  a  pay- 
ment had  been  made  under  the  clause  entitling  him  to 
purchase. 

Assuming,  as  we  must  do  in  this  case,  that  the  document 
now  before  the  Court  constitutes  the  real  hona  fide  agreement 
between  the  parties,  and  if  we  shall  arrive  at  the  conclusion 
that  it  does  not  require  to  be  registered  to  give  it  efficiency, 
Mr.  Law8on*8  only  ground  of  objection  could  be  that,  as 
possession  of  personal  property  is  prima  facie  evidence  of 
title,  a  vendor  might,  by  such  a  contract,  collude  with  the 
vendee  and  enable  him  to  impose  on  innocent  parties,  and  if 
that  were  shewn  to  be  the  case  the  vendor  would  not  be 
allowed  to  take  advantage  of  his  own  wrong,  but  when 
such  an  agreement  was  entered  into  in  good  faith  the 
creditor  of  the  vendee  is  in  no  worse  position  than  if  the 
article  had  been  leased  in  the  ordinary  way,  Pyke  himself 
could  not  have  a  title  asserted  advei-sely  in  the  piano-forte 
til  Ihe  had  paid  for  it  in  full,  and  he  had  no  authority  to  sell, 
all  that  he  could  dispose  of  was  his  interest  under  the  agree- 
ment. 
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Oilbert  v.  Thomson  reported  in  a  note  to  3  Oray,  R.,  545, 
though  only  a  nisi  pinus  decision  is  in  all  essential  particulars 
identical  with  this  case.  It  was  replevin  for  a  piano-forte,  of 
which  the  plaintiff  made  a  conditional  sale  to  Oalusker,  the 
terms  being  that  until  the  full  price,  $280  should  be  paid,  the 
title  should  not  rest  in  Galiisher,  but  plaintiff  should  continue 
owner,  having  a  right  to  take  possession,  and  remove  it  if 
the  stipulated  price  should  not  be  paid,  and  in  that  event 
Galueher  was  to  pay  a  stipulated  rent.  The  instrument  was 
delivered  under  this  agreement  and  the  plaintiff  afterwards 
demanded  payment  of  the  price  and  received  $45  on  account, 
and  had  since  demanded  the  balance,  without  success.  Shortly 
after  the  agreement  Galusher  mortgaged  the  piano  to  Knight 
to  secure  a  debt  of  $150,  and  the  mortgage  was  duly  recorded  ; 
subsequently,  Knight  purchased  it  and  sold  it  to  the  defendant. 
The  Court  held  that  the  plaintiff  was  entitled  to  recover,  and 
in  the  principal  case  Goggle  et  al.  v.  Hartford  and  New  Haven 
R.  R.  Company f  Bigdow,  J.  said  :  It  has  long  been  a  settled 
rule  of  law  with  us  that  a  sale  and  delivery  of  goods  on 
condition  that  the  property  is  not  to  pass  until  the  pui-chase 
money  is  paid  and  secured,  does  not  pass  the  title  to  the 
vendee,  and  the  vendor,  in  case  the  condition  is  not  fulfilled, 
has  a  right  to  possess  himself  of  the  goods  both  against  the 
vendee  or  his  creditors  claiming  to  hold  them  under  attach- 
ment. So  in  Smith's  Mer,  Law,  482,  even  when  goods  are 
actually  delivered  to  the  vendee,  the  delivery  may  be  on  a 
condition,  a  breach  of  which  revests  the  property  in  the 
vendor  and  entitles  him  to  recover  back  the  goods  in  trover. 

It  only  remains  to  be  considered  whether  our  act  relating 
to  the  registering  of  bills  of  sale  applies  to  such  a  case  as  this, 
to  arrive  at  such  a  conclusion  we  must  hold  the  document  in 
question  to  be  a  bill  of  sale  from  Pyke  to  Peiler,  Sichd  A  Co^ 
whereby  the  property  was  conveyed  to  them,  while  the  posses- 
sion was  held  by  Pyke,  the  vendor,  for  that  is  the  class  of 
conveyances  requiring  reputation  under  our  act,  which,  in  this 
respect,  is  a  transcript  of  the  English  act ;  to  come  to  this 
conclusion  we  must  consider  Pj/A:^  the  purchaser  from  the  time 
he  made  a  payment  on  account  of  the  purchase  and  gave  the 
agreement  or  mortgage,  back  to  the  seller  to  secure  the  price. 
It  is  only  necessary  to  revert  to  the  terms  of  the  agreement 
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to  see  how  foreign  this  was  from  the  real  and  expressed 
intention  of  the  party  ;  the  document  is  not  in  its  terms  a  hill 
of  sale,  and  did  not  pass  the  property  to  Pyhe,  and  it  expressly 
stated  that  it  should  not  do  so.  In  A  Usop  v.  Day,  7  H.  &  N.,  462, 
Pollock,  C.  B.,  referring  to  a  case  where  the  necessity  of  register- 
ing an  instrument  came  in  question,  said :  *'  we  cannot  extend 
the  provisions  of  the  act  merely  because  a  particular  contract, 
or  instrument,  is  within  the  mischief  intended  to  be  remedied, 
if  there  is  any  enactment  which  ought  to  be  construed  strictly 
it  is  a  clause  which  declars  that  one  thing  shall  mean  another.'' 
Channel,  B.,  "  my  judgment  proceeds  on  the  principle  that  the 
document  is  not  a  bill  of  sale  ;"  and  Wylde,  B.,  "  I  am  disposed 
to  adopt  the  interpretation  that  a  bill  of  sale  means  an  instru- 
ment by  which  the  property  passes." 

In  my  opinion  the  agreement  in  the  case  before  us  does 
not  come  within  the  terms  of  the  said  act  or  its  spirit,  and  is 
not  even  within  the  mischief  which  it  was  intended  to  remedy. 
I  am  therefore  forced  to  the  conclusion  that  the  decree  of  the 
Judge  of  Probate  and  Insolvency  must  be  reversed,  and  that 
the  piano-forte  should  be  held  to  be  the  property  of  Messrs. 
Peiier,  Sichel  Jk  Co.,  and  that  it  be  delivered  up  to  them  on 
their  paying  to  Henry  Lawson,  Esq,,  to  whom  it  was  assigned 
by  Pyke,  the  sum  of  SI 50,  which  they  received  from  Pyke.  I 
think  that  there  should  be  no  deduction  as  the  point  was 
new,  and  Mr.  Lawson  having  had  the  judgment  of  the  Court 
below  in  his  favor,  each  party  should  bear  his  own  costs. 


DUNN  V.  MILLER. 


A  3IORT0AOXB,  in  the  absence  of  any  express  covenant  or  stipulation  to  the  contrary,  is 
entitled  to  enter  upon  and  take  possessien  of  the  lands  and  premises  conveyed  in  the  mort- 
guge  at  any  time,  although,  as  an  almost  invariable  rule  in  this  country,  the  mortgagor  remains 
in  possession  until  default  in  fulfilment  of  the  conditions  of  the  mortgage. 

DesBarres,  J.,  now,  (March  10th,  1873,)  delivered  the 
judgment  of  the  Court : 

This  was  an  action  of  trespass,  qu.  cl.  fre,,  against 
the  defendant  for  entering  upon  and  taking  possession  of  land 
to  which  the  plaintiff  claims  title  under  a  deed  executed  to 
him  by  George  Miller  and  wife,  dated  29th  November,  1860, 
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the  grantors  having  previously  thereto,  on  the  14th  March, 
1837,  executed  a  mortgage  of  the  same  land  to  one  Thomas 
8iithei%  who  by  deed  of  assignment  dated  6th  January,  1869, 
assigned  and  transferred  the  mortgage  to  one  George  Hamilton, 
under  whose  authority  the  defendant  entered  and  did  the 
acts  complained  of  by  the  plaintiff.     The  case  was  triod,  or 
partly  tried  before  Mr.  Justice  Ritchie  at  Windsor  in  Septem- 
ber last,  and  seeing  that  it  rested  altogether  on  a  question  of 
law,  it  was  withdrawn  from  the  jury  and  mutually  agreed 
between  the  parties  that  a  verdict  should  be  taken  for  the 
plaintifl,   subject  to  the  opinon  of  the  Court,  for  335,  and 
judgment  entered  thereon  ;  in  the  event  of  the  Court  deciding 
that  on  the  proofs  and  admissions  made  in  the  cause  he  was 
legally  entitled  to  recover  thereon,  otherwise  the  judgment 
should  be  for  defendant     The  facts  admitted  are  such  as  I 
have  already  stated,  with  the  addition  of  the  following,  that 
an  action  of  ejectment  was  brought  by  plaintiff  against  (zeor^« 
Miller  in  1865  for  the  same  land  in  which  judgment  was 
recovered  by  the  plaintiff,  and  an  entry  made  thereon,  after 
such  judgment,  of  which  there  was  a  record.  The  sole  question 
therefore  for  the  consideration  of  the  Court  is,  whether  the 
defendant,  acting  under  the  authority  of  the  mortgagee,  was 
in  law  justified,  under    the  facts   proved  and  admitt^,  in 
entering  upon  and  taking  possession  of  the  land  mortgaged, 
without  any   demand   upon,  process  against,    or  notice    to 
plaintiff ;  or  whether  he  is  to  be  regarded  as  a  trespasser  and 
held  responsible  as  such  for  his  acts,  which  are  not  pretended 
to  be  denied.     I  am  not  aware  that  the  question  raised  here 
has   ever  been   brought   before   and   decided   in  this  Court, 
though  it  appears  to  be  a  question  well  settled  in  Ihigland 
and  in  the   United  States,  and  one  which,  looking  at  the 
important  interests  involved  in  it,  ought  also  to  be  settled 
here. 

In  1  Washburne  on  Real  Property,  at  page  95,  he  says 
what  is  well  known  to  every  lawyer :  "  That  by  the  common 
law  a  mortgagee  in  fee  of  land,  is  considered  as  absolutely 
entitled  to  the  estate  which  he  may  devise  or  transmit  by 
descent  to  his  heirs.  He  takes  it  subject  to  its  being  defeated 
by  the  grantors  doing  some  act  such  as  the  payment  of  money 
in  a  prescribed  time  and  manner,  and  often  subject  to  the 
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right  of  the  grantor  to  occupy  the  land  till  he  fails  to  perform 
the  condition  of  his  deed."  At  page  100  he  says:  *' In 
ilasaachusetta,  Maine,  and  New  Hampshire,  it  has  been 
repeatedly  held  that  as  between  the  mortgagor  and  mort- 
gagee the  legal  freehold  passes  by  the  deed  of  the  former  to 
the  latter,  and  that  unless  restricted  by  the  terms  of  the  deed, 
the  mortgagee  may  enter  at,  on  or  upon  the  premises,  nor 
would  he  be  liable  on  trespass  to  the  mortgagor  for  making 
such  entry  or  exercising  any  ordinary  acts  of  ownership  upon 
the  premises."  At  page  109  he  says  the  common  law  right 
in  a  mortgagee  to  enter  and  take  possession  of  the  premises 
at  any  time  is  restricted  altogether  in  some  States  by  statute. 
In  others,  as  in  VermoTit  and  Wisconsin,  a  mortgagor  has 
a  right  by  statute  to  retain  possession  until  condition  is 
broken,  unless  there  is  a  clause  inserted  in  the  deed  giving  a 
right  of  entry.  In  other  States  named  a  mortagor  has  a  right 
to  the  possession  of  the  mortgaged  premises  unless  provision  is 
otherwise  made  in  the  mortgage  deed.  At  page  110  he  observes 
that  these  rights  and  liabilities  of  mortgagor  and  mortgagee 
in  respect  of  taking  and  holding  possession  extend  to  their 
respective  assignees.  It  seems  then  that  the  common  law 
right  in  a  mortgagee  to  enter  and  take  possession  of  the 
premises  does  not  prevail  in  all  the  States  of  the  Union, 
though  it  does  prevail  in  Massachusetts,  Maine  and  New 
Hampshire,  as  has  been  already  remarked.  There  is  no 
evidence  to  show  that  the  mortgage  from  Miller  to  Suther 
was  made  subject  to  the  right  of  the  mortgagor  to  occupy  the 
land  till  he  failed  to  perform  the  condition  therein,  and 
therefore  it  is  contended  that  the  assignee  of  the  mortgage 
had  a  legal  right  at  any  time  to  enter  upon  and  take  posses- 
sion of  the  land.  This  right,  though  it  may  exist,  has  rarely 
if  ever  been  exercised  by  mortgagees  in  this  Province,  and  in 
the  great  majority  of  cases  the  mortgagors,  without  making 
any  express  provision  in  the  mortgage  deeds  for  that  purpose, 
have  occupied  the  land  till  failure  of  payment  of  the  money 
has  been  made  ;  but  on  considering  this  case  I  need  not  say 
that  we  can  only  look  to  the  legal  rights  of  the  paities  and 
not  any  usage  as  to  the  occupany  of  the  mortgaged  premises 
that  may  hitherto  have  existed  as  between  Mortgagor  and 
Mortgagee,  under  a  misapprehension  of  the  law.    The  principle 
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laid  down  in  Washh-urn  as  prevailing  in  the  three  last-  - 
mentioned  States  of  the  Union  as  to  the  mortgagees  right  to 
enter  the  mortgaged  premises,  is  supported  by  English 
authorities,  one  of  which  is  the  case  of  Doe  dem.  of  Roby  v. 
Maiaey,  8  B  &  C,  767,  in  which  Lord  Tenterden  says :  "  The 
mortgagor  is  not  in  the  situation  of  a  tenant  at  will,  or  at  all 
events  he  is  not  more  than  tenant  at  sufferance,  but  in  a 
peculiar  character  liable  to  be  treated  as  tenant  or  as  trespasser, 
at  the  option  of  the  mortgagee."  See  also  Fishery  5952,  and  the 
cases  therein  cited,  as  sustaining  the  principle  laid  down  in 
this  sase.  The  case  of  Lackey  v.  Holbrook,  11  Metcalfe,  458, 
is  a  very  strong  case  in  favor  of  the  defendant,  and  fully 
sustains  the  principle  laid  down  in  Doe  dem.  Roby  v.  Maisey. 
That  was  an  action  of  trespass  for  breaking  and  entering 
plaintifi's  dwelling-house  and  carrying  away  his  goods,  in 
which  it  was  proved  that  in  the  absence  of  the  plaintiff  and 
his  family,  defendant  Holbrook  entered  the  house  occupied  by 
plaintiff,  of  which  he  had  a  warranty  deed,  dated  before  such 
entry,  by  opening  the  outer  door,  and  that  the  other  defend- 
ant being  a  deputy  sheriff*,  and  having  a  writ  against  plaintiff 
in  favor  of  Holbrook,  attached  the  plaintiff  goods  mentioned 
in  the  writ,  by  direction  of  Holbrook.  The  defendant  gave 
in  evidence  a  mortgage  deed  of  the  house  made  by  plaintiff  to 
him  of  the  same  date  as  the  deed  to  plaintiff.  The  condition 
of  the  mortgage  did  not  appear  to  have  been  broken,  but  it 
contained  no  provision  that  the  mortgagor  (the  plaintiff)  was 
to  remain  in  possession,  and  it  was  contended,  as  in  the  present 
case,  that  the  defendant,  under  the  mortgage  deed,  had 
therefore  a  right  to  enter  at  any  time,  and  that  the  plaintiff 
could  not  maintain  the  action  against  him  or  against  the  other 
defendant,  who  acted  under  him.  The  Judge  at  the  trial 
ruled  that  the  mortgage  deed  gave  Holbrook  no  right  to  enter 
without  previously  giving  the  plaintiff  notice  to  quit,  and 
that  the  action  might  be  maintained ;  exceptions  were  taken 
to  the  Judge's  ruling  and  the  case  having  been  brought  under 
review  of  the  Supreme  Court  of  Massachusetts,  the  judgment 
of  that  Court  was,  that  a  mortgagee  had  a  right  to  immediate 
possession  of  the  mortgaged  premises  when  there  was  no 
agreement  that  the  mortgagor  should  retain  the  possession 
until  breach  of  the  condition  of  the  mortgage*    The  learned 
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Judge  who  delivered  the  judgment  remarked  that  the  doctrine 
then  expressed  was  so  well  established  by  repeated  decisions 
of  that  Court,  it  had  now  become  incorporated  in  the  statute 
law  of  the  commonwealth.  It  was  true,  he  said,  that  by  the 
entry  an  opportunity  was  afforded  to  the  officer  to  serve  a 
legal  process  and  xnake  an  attachment  of  the  goods  of  the 
plaintiff*,  but  that  did  not  affect  the  main  question,  namely, 
the  right  of  Holbrook  to  enter  upon  the  premises,  he  holding 
a  mortgage  of  the  same,  adding  that  this  right  of  entry  as 
moitagee  might  be  exercised  without  notice  to  quit  being 
previously  given.  See  Miner  v.  Stevens,  et  al.y  1  Cushing, 
484  ;  Keech  v.  Holly  1  Doug.  22.  The  cases  bearing  upon  the 
subject  shew  that  the  right  of  the  mortgagee  to  enter  upon 
and  take  possession  of  the  mortgaged  premises  when  there  was 
no  express  stipulation  or  agreement  to  the  contrary,  though  it 
may  not  be  in  practice,  nor  have  been  exercised  here,  is,  never- 
theless, a  right  too  well  established  as  well  by  English  as 
American  authorities  to  be  disputed.  This  doctrine  was  not 
in  fact  controverted  by  Mr.  Weeks,  counsel  for  plaintiff,  at 
the  argument,  who,  while  admitting  the  right  of  entry  of  the 
assignee  of  the  mortgage,  mainly  contended  he  had  no  right 
to  lease  the  mortgaged  premises  to  the  defendant,  and  that 
viewing  the  latter  as  a  lessee,  his  entry  as  such  was  unlawful, 
and  being  unlawful  he  was  necessarily  to  be  regarded  as  a 
trespasser.  The  case  of  Hungerford  v.  Clay,  9  Mod.,  1, 
referred  to  in  HiU  on  Mortgages,  at  page  176,  decides  that, 
before  foreclosure  a  mortgagee  cannot  lease  to  bind  the 
mortgagor  unless  from  necessity  and  to  avoid  an  apparent 
loss.  This  point  would  have  demanded  our  attention  had 
there  been  any  evidence  before  us  to  shew  that  the  defendant 
entered  the  premises  in  the  character  of  a  lessee,  but  the 
evidence  is  that  he  entered  by  the  authority  of  Hamilton,  the 
assignee  of  the  mortgage,  an  entry  which  is  therefore  to  be 
looked  upon  in  the  same  light  as  a  personal  entry  by  the 
assignee  himself,  so  that  the  objection  assuming  it  to  be  good 
is  not  one  that  can  prevail. 

I  am  of  opinion,  on  consideration  of  the  subject,  and  upon 
the  evidence  before  us,  that  Hamilton,  the  assignee  of  the 
mortgage,  standing  in  the  same  character  and  holding  the 
same  position  as  the  mortgagee  before  assignment,  had  a  legal 
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right  to  enter  upon  the  mortgaged  premises,  (there  being  no 
clause  or  stipulation  in  the  mortgage  restricting  that  right,) 
and  that  having  authorized  the  defendant  to  make  the  entry 
for  him,  the  latter  cannot  be  regarded  as  a  trespasser,  and 
consequently  the  plaintiff  is  not  entitled  to  recover.  The 
judgment  of  the  Court,  under  the  agreement  entered  unto 
between  the  parties  ought,  in  the  view  I  take  of  this  case,  to 
be  entered  for  defendant,  with  costs. 

It  is  po&sible  that  had  the  entry  of  the  defendant  been 
accomplished  by  violence  or  accompanied  with  destruction  of 
the  property,  a  different  rule  might  have  prevailed,  but  the 
acts  complained  of  appear  to  have  been  nothing  more  than 
were  necessary  for  taking  a  crop  off  the  land  which,  by  the 
agreement,  the  defendant  was  to  have,  abstaining  from  any 
further  trespass  or  medling  with  fences  until  judgment. 


HILL  u  CULMAN. 

Plaixtitp  sued  on  a  promissory  note  for  $70.25,  and  defendant  pleaded  the  usaal  pleas, 
denying  the  making,  oonsidanition,  he.  Plaintiff  applied  at  Chambers  to  haye  the  pleas  s^ 
as  false,  fririlous  and  vexatious,  and' in  opposing  his  motion  defendant  produced  an  aflSdavit  in' 
which  he  admitted  Indebtedness  to  the  amount  of  $42.72,  but  no  more,  and  all^;ed  that  his  pless 
was  not  pleaded  for  purpose  of  delay,  but  that  Justice  might  be  done.  The  Judge  at  Chambers 
set  the  pleaa  aside,  and  defendant  appealed. 

Ueldt  That  his  appeal  would  be  sustained  provided  the  $42.72  was  paid  into  Ooort  within 
ten  di^ys.    Otherwise  Plaintiff  should  retain  his  Judgment. 

DoDD,  J.,  now,  (March,  1873,)  delivered  the  judgment  of 
the  Court  as  follows  : 

This  was  an  appeal  from  an  order  at  Chambers  made  bj- 
Mr.  Justice  McCvlly,  setting  aside  the  pleas  in  the  cause  upon 
the  grounds  that  they  were  false,  frivilous,  and  vexatious 
The  action  was  on  a  promissory  note  made  by  the  defendant, 
dated  7th  S^ptembery  1871,  payable  to  the  plaintiff  or  order, 
for  $79.25,  one  month  after  date.  The  common  counts  were 
also  included  in  plaintiff's  writ.  The  defendant  pleaded  first, 
that  there  never  was  any  value  or  consideration  for  making 
the  note ;  secondly ,that  the  note  was  made  for  the  accommo- 
dation  of  the  plaintiff,  &c.,  and  that  the  same  was  not  stamped 
according  to  law ;  thirdly,  that  the  proper  stamps  were  not 
affixed  to  the  said  note  at  the  proper  time  and  by  the  proper 
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person;  fourthly,  that  he  never  made  the  note;  fifthly,  plea 
to  the  common  counts  that  he  never  was  indebted.  Upon  the 
affidavit  of  the  plaintiff  and  Thomas  Lunnan,  the  Chief  Justice 
granted  a  rule  nisi  to  set  aside  the  pleas  as  false,  Irivilous  and 
veiatious,  and  pleaded  solely  for  delay,  &e.,  unless  cause  to 
the  contrary  was  shewn  before  a  Judge  at  Chambers  on 
Tuesday,  the  24th  SeptembeVy  following.  The  plaintiff  in  his 
affidavit  shewed  that  the  defendant  cauve  to  him  with  Thomas 
Lannan,  and  of  his  own  free  will  and  without  solicitation, 
agreed  to  sign  and  did  sign  the  note  for  the  debt  due  by 
liim  to  deponent ;  that  Xhe  defendant  was  and  still  is  full}'^ 
•and  truly  indebted  to  deponent  in  the  sum  claimed  in  this 
suit.  That  the  debt  was  first  incurred  by  defendant  purchas- 
ing from  plaintiff"  lumber  and  building  materials,  and  that 
after  sending  the  said  Thomas  Lunna^i  several  times  to 
<lefendant  to  collect  the  said  -debt,  they  together  came  to 
plaintiff,  and  defendant  gave  the  said  note,  a^  before  stated. 
That  defendant  never  disputed  his  liability  for  the  said  note, 
and  never  gave  plaintiff  a  note  for  his,  the  plaintiff  s  accom- 
modation. That  the  stamps  were  affixed  to  the  note  when 
the  note  was  given.  The  affidavit  of  Ihomas  Lnnnan  states 
that,  under  the  directions  of  the  plaintiff  he  applied  several 
times  to  the  defendant  for  payment  of  the  debt  for  which  the 
note  sued  on  herein  was  given,  and  that  th^  defendant  on 
every  such  occasion  admitted  his  indebtedness,  and  appointed 
-several  periods  at  which  he  could  pay  the  amount.  That 
having  violated  all  his  promises  in  that  respect,  finally  pro- 
posed to  give  a  note  for  the  amount,  and  deponent  accompanied 
the  defendant  to  plaintiff^s  house  whei^  he  gave  the  note  sued 
A'>n  for  the  said  debt.  That  after  the  note  was  dishonored^ 
deponent  called  several  times  on  the  defendant,  and  that  upon 
four  or  five  occasions  he  p<-omised  to  pay  the  note  in  a  few 
days.  The  defendant,  at  the  hearing  of  the  cause,  produced 
an  affidavit  made  by  himself,  in  which  he  states  that  the  last 
account  received  by  him  from  the  plaintiff,  and  the  last  busi- 
ness transaction  he  had  with  him,  is  included  in  the  account 
annexed  to  his  affi  lavit,  and  that  the  sum  at  the  bottom  of 
«aid  account  written  $42.72,  was  the  only  sum  then  due  by  him 
to  the  said  plaintiff,  and  that  he  had  not  purchased  any 
articles  from  the  plaintiff  since  the  last  article  mentioned  in 
23* 
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said  account,  and  that  neither  the  plaintiff  or  Thomas  Lunnan 
have  ever  made  a  demand  on  him  for  any  other  sum  than  the 
said  $42.72  since  the  said  last-mentioned  charge.  That  his 
pleaded  were  not  false,  frivolous  and  vexatious,  nor  are  they 
pleaded  for  the  purpose  of  delay,  but  in  order  that  justice 
might  be  done  to  hiui. 

It  is  unnecessary  to  refer  further  to  the  affidavit  of  the 
defendant,  as  what  I  have  referred  to  appears  to  me  sufficient 
to  justify  a  trial  of  the  cause;  one  of  the  grounds  of  his 
appeal  from  the  decision  of  the  Judge  at  Chambers  is,  that 
the  defendant  does  not  owe  the  sum  claimed,  nor  any  sum 
under  the  writ  and  particulars  and  yet  in  his  affidavit  he 
admits  he  is  indebted  to  the  plaintiff  in  the  sum  of  $42.72.  I 
therefore  think  that  sum  should  be  paid  into  Court  for  the 
plaintiff,  and  that  the  cause  should  then  proceed  to  trial  for 
any  amount  due  beyond  the  sum  so  paid  in,  and  if  not  paid 
in  within  ten  days  from  the  date  of  this  rule,  then  the  appeal 
to  be  dismissed  and  the  plaintifi  to  retain  hi?  judgment. 


KERR    V.    DAVISON. 

Plaiktiff  W88  a  land  surveyor,  appointed  by  the  Government  of  the  PY-ovince,  and 
defendant  wrote  a  letter  to  the  Provincial  Secretary,  complaining  of  plaintiff's  conduct, 
and  making  certain  charges  against  him,  whereupon  plaintiff  proceeded  against  him  for  libel. 
Defendant  pleaded  that  his  letter  was  a  privileged  communication.  The  Commiaaioner  of 
Crown  Lands,  and  not  the  Provincial  Secretary  wa9  the  person  to  whom  the  letter  should 
properly  have  been  addressed.  The  learned  Judge  who  tried  the  cause  directed  the  Jury  that 
if  they  thought  the  letter  was,  in  view  of  plaintiff's  ofBcial  relation  to  the  Government  and 
the  Crown  Land  Department,  if  ritten  in  good  fuith  and  without  malice,  it  was  a  privileged 
communication.  The  Juiy  found  a  verdict  in  favor  of  the  plaintiff.  On  argument  of  the  rule 
to  set  the  verdict  aside, 

Held,  That  although  the  letter  should  strictly  have  been  addressed  to  the  Crown  Land 
Department,  yet  that  the  Judge's  direction  was  right,  so  rule  disclmrgecL 

McCuLLY,  J.,  now,  (March  10th,  1873,)  delivered  the  judg- 
ment of  the  Court : 

This  was  an  action  of  libel  tried  before  Mr.  Justice 
Wilkins,  at  the  October  Sittings,  at  Halifax,  1872,  resulting 
in  a  verdict  for  defendant. 

A  rule  nisi  was  taken  under  the  statute  to  set  the  verdict 
&side,  and  for  a  new  trial. 

Plaintiff  was  a  surveyor  of  land  in  the  County  of  Anna- 
poliSy  and  defendant  wrote  the  letter  complained  of,  addressed 
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to  the  Provincial  Secretary  of  the  Province — Hon,  W,  B, 
Vail — complaining  of  his  conduct,  and  making  certain  charges 
which,  unless  privileged  under  the  circumstances,  were  doubt- 
less libellous. 

Plaintiff's  declaration  contained  two  counts  substantially 
for  the  same  cause  of  action  as  alleged  by  defendant  and  not 
put  on  issue  or  denied. 

Defendant  pleaded  six  pleas  in  all,  but  relied  mainly  upon 
his  fourth  plea  at  the  a'-gument,  which  was  as  follows  :  "  That 
the  words  used  were,  under  the  circumstances  in  which  they 
were  written,  a  privileged  communication."  And  if  that  were 
so,  the  finding  was  clearly  right. 

The  letter  in  question  was  written,  addressed  to  the 
Provincial  Secretaiy  and  not  to  the  head  of  the  Crown  Land 
Department,  and  plaintiff  relied  upon  this  largely  as  an 
answer  to  the  plea.  The  case  of  Blagg  v.  Sturt,  10  Q.  B.,  899, 
was  cited  by  plaintiff's  counsel  and  stated  to  be  overruled  bj' 
defendant's  counsel,  but  it  doubtless  expounds  the  printiple 
correctly,  when  it  affirms  that,  '*  it  is  for  the  Judge  to  decide 
whether  a  publication  is  capable  of  the  meaning  ascribed  to 
it  by  the  innuendo,  and  for  the  jury  to  decide  whether  such 
meaning  ig  truly  ascribed."  But  the  defence  took  another  and 
very  different  line  on  the  trial,  and  the  case  of  Harrison  v. 
Bus/i,  5  El  and  Bl.,  344«,  was  relied  upon  by  defendant's  coun- 
sel as  applicable  in  this  case.  It  was  held  in  that  case  that 
"a  communication  made  bona  fide  upon  any  subject  matter  in 
which  the  party  communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contains 
criminating  matter  which,  without  the  privilege,  would  be 
slanderous  and  actionable,  and  this  though  the  duty  is  not  a 
legal  one  but  only  a  moral  or  social  duty  of  imperfect  obliga- 
tion." And  that  this  rule  applies  also  when  the  communica- 
tion is  made  to  a  person  not  in  fact  having  such  interest  or 
duty,  but  who  might  reasonably  be  and  is  supposed  by  the 
party  making  the  communication  to  have  such  interest  or 
duty. 

On  the  argument,  we  all  thought  that  the  communication 
in  this  case  fell  within  that  principle,  though  addressed  to  the 
Provincial  Secretary  when  it  should  perhaps  have  been,  strictly 
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speaking,  addressed  to  the  Commissioner  of  Crown  Lands. 
And  when  the  learned  Judge  who  tried  the  cause  directed  the 
jury  that  if  they  thought  the  letter  referred  to  was  written 
under  the  circumstances  in  proof,  and  in  view  of  plaintiff's 
official  relation  to  the  Government  and  the  Department  of 
Crown  Lands,  was  written  in  good  faith  and  written  without 
malice,  it  was  a  privileged  communication,  we  think  he  cor- 
rectly expounded  the  law  arid  that  his  direction  was  right. 

This  was  the  course  adopted  in  Cooke  v.  Wildes,  5  El,  •&  BL, 
329,  and  it  was  held  that,  where  in  an  action  for  libel  the 
defendant  insists  that  the  publication  is  privileged,  it  is  for 
the  Judge  to  rule  whether  the  answer  creates  the  privilege. 
If  the  answer  creates  the  privilege  but  there  is  evidence  of 
express  malice  whether  from  extrinsic  circumstances  or  from 
the  language  of  the  libel  itself,  the  question  of  *' express 
malice"  should  be  left  to  the  jury.  Exactly  what  was  done 
here,  and  malice  negatived  by  them. 

The  rule  nisi  must  be  discharged. 


BRUNDIGE    ET    AL.    V.    THOMPSON. 

Plairtifps,  aa  Trustees  of  a  School  Section,  had  occupied  since  1858  a  lot  of  land  reaerred 
for  them  by  S.  O.,  who,  Luwcver,  had  omitted  to  give  them  a  deed.  In  1871  defeiMlant 
obtained  a  deed  from  the  heirs  ef  S.  O.,  knoclced  down  the  fence  around  the  lot,  and  plouxtaed 
the  land.  Plainti£Fs  proceeded  agahist  him  fur  forcible  entry  and  detainer,  but  the  Judjre  pre- 
sidinjr  at  the  trial  ruled  that  in  the  absence  of  evidence  of  violence  and  terror,  the  oocupiaint 
could  not  be  sustained. 

Ileldy  That  his  ruling  was  oorrect. 

Sir  William  Young,  C.  J.,  now,  (March  10th,  1873), 
delivered  the  judgment  of  the  Court : 

This  case  has  arisen  out  of  a  dispute  among  the  Trustees 
of  School  Section  36,  at  Tidnisli,  in  Cumberland,  which  led 
to  the  School-house  being  burned  dow.n  by  an  incendiary  in 
Jtfay,  1871,  and  to  an  entry  on  the  land  by  the  defendant 
under  circumstances  that  are  quite  indefensible.  The  lot — 
one-eighth  of  an  acre — had  been  reserved  by  Oidey  and  occu- 
pied by  the  School-house  since  1853,  but  no  title  having 
passed  from  Oxley,  the  defendant  in  March,  1871,  took  a  deed 
from  the  heirs  of  Oxley,  which  I  think  they  had  no  power  to 
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g^ve.  the  possession  being  in  the  Trustees,  knocked  down  the 
fence  which  two  of  the  Trustees  (Bmrulige  and  Taylor)  put 
up  after  the  fire,  and  ploughed  the  land  with  the  sanction  of 
the  other  Trustee,  and  of  Steplien  Oodey — claiming  to  be  a 
Trustee,  which  sanction  they  had  no  right  to  give.  When 
Bi'wndige  forbade  him  to  take  possession  of  the  school  land 
he  said  he  would  take  it  and  was  going  to  build  a  rumshop  on 
it, — a  purpose  w^hich  he  did  not  deny  when  examined,  and  it 
is  well  for  him  that  he  did  not  carry  out. 

These  parties,  and  the  papers  on  file,  were  before  me,  when 
at  Amherst  last  term,  and  I  was  of  opinion  that  Briindige, 
Taylor,  and  ArfiOd  Thompson — father  of  the  defendant — were 
the  Trustees,  and  that  Oxley  was  not.  The  matter  was  tried 
before  my  Brother  DesBan'es,  on  a  complaint  against  the 
defendant,  under  chapter  140  of  the  Revised  Statutes,  for  a 
forcible  entry  and  detainer,  and  the  Judge  was  of  opinion 
that,  in  the  absence  of  violence  and  terror,  the  complaint 
could  not  be  sustained. 

This  question  came  before  us  in  2%e  Queen  v.  Murdoch,  in 
1862,  and  I  have  looked  at  the  authorities  in  1  Hawkins* 
Pleas  of  the  Crown,  ch.  64;  tisher's  Digest,  2449;  and 
WoodfaU  on  Landlord  and  Tenant,  935,  and  am  reluctantly 
obliged  to  acquiesce  in  my  Brother's  ruling,  the  merits  of  the 
case,  as  they  appear  on  the  papers,  being  all  the  other  way. 
I  trust  that  the  defendant  will  unite  with  Brundige  in  con- 
veying this  one-eighth  of  an  an  acre  adjoining  the  piece  now 
selected,  to  the  Trustees,  forming  a  good  site  for  the  school, 
and  I  express  this  hope  because  I  think  that  Oxley  wished 
well  to  the  school,  though  he  has  got  into  this  fight. 

The  rule  for  a  new  trial  must  be  discharged,  but  without 
costs. 
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HAGGARTY  v.   PRYOR.* 

Thb  Corporation  of  Halifax,  in  makhidr  certain  stmt  improvements,  palled  down  plalntifTK 
porch,  which  projected  across  the  line  of  side-walk,  whereupon  plaintiff  sued  defendant  for 
damages,  he  bein^  one  of  the  Aldermen  under  whose  direction  the  improvements  were  made. 
Defendant  pleaded  in  denial  and  Justification.  At  the  trial  he  sought  to  inteoduce  evidence  to 
show  that  previous  to  the  porch  being  pulled  down,  plaintiff  had  ajrreod  to  remove  it  when 
requested  by  the  city  authoritiee,  or  to  allow  them  to  remove  it  themselves.  Plaintiff  objected 
and  the  Judge  rejected  the  evidence.    Verdict  for  plaintiff  and  rule  to  set  it  aside. 

Heldt  That  there  being  no  plea  of  leave  and  licence,  the  evidence  was  properly  rejected 
and  the  verdict  should  be  upheld. 

McCULLY,  J.,  now,  (March  10th,  1873,)  delivered  the 
judgment  of  the  Court : 

This  was  an  action  of  trespass  with  counts  in  trover  for  con- 
version. The  plaintiff  charges  that  defendant  wrongfully  pulled 
down  his  porch,  situate  on  Pleasant  Street^  in  the  City  of 
Halifax.    This  is  the  real  gravamen  of  plaintiff's  ca.se. 

Defendant  pleaded  several  pleas,  all  of  which  either  deny 
the  commission  of  the  wrongs  alleged,  or  confess  and  avoid 
the  same.  Stephen,  in  his  late  edition  on  Pleading,  pro- 
nounces the  general  rule  to  be,  that  the  defendant  must  either 
demur  or  plead  by  way  of  traverse  or  by  way  of  confession 
and  avoidance,  7  Ed.,  p.  195.  The  parties  went  to  trial  on 
this  state  of  the  pleadings,  and  plaintiff  recovered  a  verdict 
for  $500  damages. 

A  rule  nisi  for  a  new  trial  was  taken  under  the  statute 
by  defendant,  and  duly  argued,  the  Court  confining  the  argu- 
ment to  the  single  point,  whether  or  not  the  learned  Judge 
who  tried  the  cause  had  rejected  evidence  tendered  upon  the 
part  of  defendant  that  ought  to  have  been  admitted. 

On  his  cross-examination  the  plaintiff,  who  was  a  witness 
for  himself,  was  asked  a  question  which  he  answered  as  fol- 
lows:— "  I  never,  either  in  1864-5  or  6,  promised  Mr,  Nash 
and  the  other  Aldermen,  to  remove  the  porch  when  requested, 
but  I  did  promise  if  the  porch  fell  down  I  would  not  put  it 
up  again.     I  offered  to  take  it  away  if  remunerated." 

On  the  defence  John  D,  Nash  was  called  as  a  witness  for 
defendant,  and  says,  line  98,  "  I  had  a  conversation  with  the 
plaintiff  respecting  the  obstruction  by  the  porch."  Here  the 
learned  Judge  makes  this  entry  in  his  minutes.     "  Here  the 


*  See  N.  8.  Decisions,  Vol.  2,  p.  532. 
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coansel  proposed  to  ask  the  witness  if  the  plaintiff  had  not 
agreed  to  remove  the  porch  when  requested  by  the  city 
authorities.  (Objected  to.)  And  I  think  the  question  could 
not  be  axked,  first  because  any  admission  by  plaintiff  as 
respects  title  should  be  in  writing  ;  and  secondly,  because  the 
plaintiff  htd  not  been  properly  examined  on  the  point  to  allow 
him  to  be  contradicted.** 

The  rejection  of  the  evidence,  which  the  answer  of  Mr. 
Nashy  it  is  alleged,  would  have  furnished,  is  the  groundwork 
of  the  present  application,  and  is  sufBciept,  as  defendant  con- 
tends, to  warrant  the  setting  aside  of  a  verdict  unexceptionable 
otherwise,  and  the  granting  of  a  new  trial. 

Now  I  think  the  true  way  in  which  to  regard  this  matter 
is  this.  Had  the  defendant's  counsel  not  interrogated  plaintiff 
at  all  upon  the  subject  of  pulling  down  the  porch,  or  removing 
it,  but,  in  opening  his  defence,  had  announced  his  intention 
to  call  witnesses  to  prove  that  plaintiff  had,  before  action 
brought,  promised  to  remove  "  this  porch  when  requested  so 
to  do,"  and  subsequently  proceeded  to  call  witnesses  to  prove 
his  opening,  would  he  have  been  permitted,  if  the  testimony 
were  objected  to  on  the  part  of  plaintiff,  would  he  have  been 
permitted,  under  the  jdeadingSy  as  they  stood,  to  prove  the 
fact  and  set  up  such  a  defence  ?  And  here  it  must  be 
remarked,  the  only  pleas  on  the  record  were  those  of  denial 
and  those  of  judication,  but  no  plea  of  consent,  or  leave  or 
licence,  which,  it  seems  to  me,  was  indispensable,  if  defendant 
intended  to  i^ly  upon  consent  given  by  plaintiff,  to  allow 
defendants  to  pull  down  the  porch,  or  that  the  plaintiff  would 
himself  reoiove  it  when  requested. 

In  actions  of  trespass,  Chiity  lays  it  down,  vol.  1  p.  528, 
Lib.  Ed.  p.  541,  that  a  licence  mxint  be  pleaded,  citing  8  East, 
308;  S  T.  B.,  WJS;  Hale,  174-5,  and  S  Mod.,  C  and  7.  If 
without  any  such  pleas  on  the  record,  defendant  could  have 
gone  into  proof,  that  defendant  had  consented  and  given 
him  leave  to  pull  down  the  porch,  it  seems  to  me  that  the 
traverse  taken  by  him,  with  justification  pleaded,  would  only 
operate  as  a  trap  or  a  snare  upon  plaintiff.  Because  by  no 
ingenuity  exercised,  could  counsel  for  plaintiff  be  supposed  to 
know  or  even  suspect  that  with  such  an  issue  as  that  described 
;and   handed   the  learned   Judge   who   tried  the  cause,  the 
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defendant  would  be  permitted  to  shelter  himself  under  an 
•alleged  "  consent "  on  the  part  of  plarntiflT  to  commft  the- 
alleged  trespass. 

The  learned  Judge  may  possibly  not  have  given  the  best;, 
or  the  only  legal  reason  for  rejecting  such  testimony  on  such 
a  state  of  pleading,  yet  if  the  conclusion  at  which  he  arrived,, 
and  the  decision  pronounced  was  sound  and  legal,  this  Court 
ought  not,  and  will  not  set  aside  the  verdict  obtained. 

Now,  assuming  as  I  do,  and  from  what  I  have  advanced,. 
I  feel  warranted  in  saying  that  the  question  asked  of  the 
plaintiff  on  his  cross-examination,  in  view  of  the  pFeadings, 
was  not  relevant  to  the  issue,  then  Taylor,  sec.  120Z,  lays  down 
this  proposition  broadfy,  "  That  no  question  respecting  any 
fact  irrelevant  to  the  issue  can  be  put  to  a  witness  on  cross- 
examination,  for  the  mere^  purpose  of  impeaching  his  credit 
by  contradicting  him,  and  if  any  scch  question  be  inadver^ 
tently  put  and  answered,  the  answer  of  the  witness  ivUl  be 
condusiveP  See  the  authorities  by  hfm  cited,  among  others 
that  of  Tenant  v.  Hamilton,  7  CL,  and  Fin.,  122,  where  on 
a  bill  of  exception,  the  ruling  of  the  learned  Judge  w^ho  tried 
cause,  was  confirmed  by  the  House  of  Lords. 

No  evidence  in  this  case  having  been  rejected  that  under 
the  pleadings  ought  to  have  been  admitted,  I  am  clearly  of 
opinion  that  defendant's  rule  for  a  new  trial  sliould  be  dis- 
charged, with  costs. 


TREMAIN  v:  HALIFAX  GAS  COMPANY. 

Tub  focto  were  the  same  as  in  Dodffe  v.  Halifax  Oas  Co.,  p.  SiS^  ante^  but  !n  this  case  the 
L>laintiff  was  the  teaant  of  the  home,  and  bis  claini  was  Iot  iujfurles  to  his  wife  and  damage  to 
his  own  goods,  resulting  from  an  explosion.  Some  further  evidence  was  introduced  to  sbuw 
that  plaintiff  had  drawn  the  attention  of  (iefendnDte'  servants  te  the  condition  of  the  pipes 
some  time  before  the  explosion,  and  that  they  had  assured  him  they  wore  all  right,  and  that 
there  was  no  danger.  The  evidence  of  contributory  negligence  on  the  part  of  plaintiff  waa 
stronger  than  in  Dodge^n  case. 

Held^  McCtjllt,  J.,  dinentieixtCy  TbaX  the  notiee  given,  even  if  as  contended:  for,  was  not 
sufflciant  to  bind  the  defendants,  and  that  the  verdict  for  plaintiff  musfa  be  sat  aside. 

Ritchie,  J.,  now,  (March  lOth,  1873,)  delivered  the  judg- 
ment of  the  majority  of  the  Court  : 

This  action  was  brought  against  the  [lalifax  Gas  Company 
by  Lewis  E.  Tremain,  tc>  recover  damages  sustained  by  liim 
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from  an  explosion  which  took  place  in  a  house  occupied 
by  him  as  tenant  of  John  H.  Dodge,  and  a  verdict  was 
obtained  against  the  Company,  to  set  aside  which  a  rule  nisi 
was  taken  under  the  statute.  The  building  in  which  the 
(explosion  occurred  wa*»  at  the  time  occupied  by  Mr,  Tremain 
as  part  of  his  dwelling  house,  and  it  had  formerly  been  used  as 
an  office  in  connection  with  a  factory  in  the  occupation  of  Wm, 
L.  Dodge  i:  Company  and  was  the  same  building  for  damage 
to  which,  by  the  san>e  explosion,  an  action  was  brought  against 
the  Company  by  John  H,  Dodge,  the  owner,  in  which  judg- 
ment has  just  been  delivered  by  me,  (ante,  p.  325.) 

It  is  not  necessary  for  me  to  repeat  the  circumstances 
which  led  to  the  explosion,  as  the  evidence  is  to  the  same 
effect  in  both  cases,  except  that,  on  the  pari  of  the  plaintiff, 
evidence  was  given  of  a  notice  to  a  servant  of  the  Company 
some  months  previous  to  the  introduction  of  gas  into  the 
premises,  which  the  plaintiff's  counsel  contend  was  notice  to 
the  Company,  and  should  have  led  them  either  to  have  closed 
the  open  pipe  by  which  the  gas  entered  the  office,  or  have 
given  the  plaintiff  notice  of  their  intention  to  introduce  the 
gas,  so  that  he  might  have  closed  it,  and  by  so  doing  have 
prevented  the  accident,  and  on  the  part  of  the  defendants  that 
the  evidence  was  stronger  in  this  case  to  show  want  of  due 
care  and  caution  and  contributary  negligence  by  the  plaintifi 
and  his  family. 

The  plaintiff,  when  he  went  into  the  possesiiion  of  the 
dwelling  house,  of  which  the  office  now  forms  a  part,  in  the 
end  of  April,  1871,  and  therefore  about  five  montlis  before  the 
explosion,  saw  the  end  of  the  pipe  in  the  office  through  which 
the  gas  escaped,  which  occasioned  it,  un-stopped,  and,  as  he 
saj's,  pointed  it  out  to  a  man  who  had  been  sent  by  defendants,, 
at  plaintiff's  request,  to  put  in  a  meter  for  him.  The  man 
said  to  him  not  to  be  alarmed,  it  was  secured  some  other  way» 
and  in  fact  the  pipe  referred  to  was  not  connected  with  the 
pipes  through  which  the  plaintifi  was  getting  gas,  or  with  the 
meter  the  men  were  then  putting  up,  and  this  the  plaintifi' 
said  he  himself  ascertained  by  going  into  the  office  where 
the  open  pipe  was  and  seeing  that  no  gas  escaped  when  gas 
was  turnoil  on  to  the  house.  It  is  also  in  evidence  that  on 
the  same  day  one  of  the  men  said  to  a  maid-servant  who 
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showed  him  the  open  pipe,  that  it  did  not  connect  with  the 
house  pipes.  These  two  men  were  examined  and  thej'  stated 
that  they  never  communicated  any  such  notice  to  the  Com- 
pany or  its  officers,  and  both  of  them  denied  that  any  such 
conversation  had  taken  place,  and  the  general  manager  of  the 
Company  denied  that  any  information  relative  to  the  state  of 
the  pipe  in  question  had  been  made  to  him. 

This  is  the  evidence  relied  on  as  notice  to  the  Company. 
It  is  not  necessary  to  3ay  what  the  effect  of  such  notice  would 
have  been  if  it  had  reached  the  Company  or  its  general  man- 
ager. In  my  opinion  an  intimation  such  as  that  testified  to 
given  to  a  workman  employed  to  do  a  particular  job  in  rela- 
tion to  a  matter  unconnected  with  that  job,  which  he  was 
not  called  upon  to  communicate  to  his  employer  at  the  time, 
and  which,  four  months  afterwards,  when  gas  was  introduced 
and  found  its  way  through  this  pipe,  he  may  and  probably 
had  forgotten  if  he  ever  received  it,  cannot  be  deemed  notice 
to  the  Company,  and  ought  not  to  bind  them.  Had  it  been 
connected  with  the  business  the  men  had  been  sent  to  do,  and 
affected  that  business,  it  might  have  been  otherwise. 

To  constitute  constructiv^e  notice  it  must  be  given  in 
relation  to  the  same  matter  which  the  party  receiving  it  is  at 
the  time  entrusted  to  do.  Story  on  Agency ,  section  140,  &c., 
&c.,  Story  says,  "  Unless  notice  of  the  fact  come  to  the  agent  in 
the  course  of  the  very  transaction,  and  while  he  was  concerned 
for  the  principal,  or  so  near  before  that  the  agent  must  be 
presumed  to  recollect  it,  it  is  not  notice  thereof  to  the  prin- 
cipal." If,  in  this  case,  notice  of  the  pipes  being  open  had 
been  notified  to  the  workmen  sent  to  introduce  the  gas  on  the 
2nd  October,  it  would  have  been  connected  with  their  job,  and 
ought  to  be  deemed  notice  to  the  Company.  The  principle  is 
well  laid  down  by  the  Lord  Chancellor  in  Wylie  v.  FoUen, 
32  L.  J.  Chan.,  782,  (1863.)  "The  doctrine  of  constructive 
notice,"  he  said,  "  oufjht  not  to  be  extended  ;  in  order  to  affect 
the  principal  with  notice,  the  knowledge  of  the  agent  must  be 
derived  by  him  in  the  particular  transaction,  or  be  shewn  to 
be  then  present  in  his  mind,  and  must  be  knowledge  of  some- 
thing which  was  material  to  the  particular  transaction,  and 
which  it  was  his  duty  to  communicate  to  his  principal." 


Digiti 


zed  by  Google 


MARCH,   1873.  363 

This  evidence,  in  my  opinion,  not  having  the  effpct  of 
varying  the  case  of  the  plaintiff  from  that  made  out  by  the 
plaintiff  in  Dodge  v.  The  Halifax  Gas  Company,  I  am  led  to 
the  same  conclusion  at  which  I  arrived  in  that  case  for  the 
same  reasons,  and  on  the  same  authorities,  to  which  I  refer 
now  without  again  repeating  them,  that  no  case  has  been 
made  out  by  the  plaintiff  to  enable  him  to  recover,  and  that 
the  verdict  should  be  set  aside. 

I  may  add  that  there  is  the  greater  difficulty  in  sustaining 
this  verdict,  inasmuch  as  there  is  evidence  of  contributory 
negligence,,  in  addition  to  allowing  the  broken  pipe  to  remain 
unrepaired  and  unstopped,  stronger  than  in  the  case  of  Dodge, 
to  which  I  have  alluded.  The  wife  of  the  plaintiff,  on  the 
afternoon  of  the  day  on  which  the  explosion  took  place,  per- 
ceived the  smell  of  gas  in  the  house  two  or  three  hours 
previous  to  the  explosion,  and  in  consequence  tried  the  burners 
with  a  match  to  see  if  gas  was  escaping,  she  shut  the  door  of 
the  oflSce  which  had  been  open,  and  also  the  window,  and  left 
the  house  and  remained  out  about  two  hours  ;  on  her  return, 
as  soon  as  she  opened  the  front  door,  she  smelt  the  gas  to  such 
an  extent  that  she  placed  it  open  to  let  in  the  fresh  air,  and 
went  herself  out  on  the  sidewalk  and  sent  for  a  neighbour. 
The  gas  in  the  hall  which  had  been  lighted,  she  turned  down 
to  agliminer;  before  going  out  in  the  afternoon  she  hdd  been 
in  the  office  and  smelt  the  gas  stronger  there  than  elsewhere. 
On  the  arrival  of  Dodge,  the  owner  of  the  house,  whom  she 
had  sent  for,  she  told  him  that  she  thought  the  gas  was  from 
that  room,  and  on  his  asking  her  if  she  would  go  in  with  him 
they  opened  the  door  and  went  together  into  the  room  to  see 
if  the  gas  was  escaping  from  the  pipe  which  she  knew  to  be 
unclosed,  as  she  said  she  had  observed  it  shortly  after  she 
went  to  the  house  ;  very  soon  after  their  entry  the  explosion 
took  place,  the  gas  having  escaped  through  the  open  door  to 
the  hall,  into  which  the  room  opened,  and  was  ignited  by  the 
light  there. 

Under  these  circumstances  it  is  difficult  to  say  that  the 
wife  of  the  plaintiff  has  not  contributed  to  the  misfortune  by 
want  of  due  carefulness  on  her  part,  and  her  negligence  and 
careless  conduct  has  the  same  bearing  on  the  case  as  if  it  had 
been  the  plaintiff  himself,  and  this  not  without  a  suitable 
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caution  from  the  defendants,  for  it  was  in  evidence  that  a 
gas-book  had  been  furnished  by  them  to  the  plaintiff  for 
keeping  the  account  of  gas  consumed  by  him,  which  contains 
this  entry,  "  Regulations  to  be  rigidly  observed  by  gas  con- 
sumers," and  among  these  regulations  is  the  following  in 
italics,  the  others  are  in  ordinary  print,  '  Whenever  any 
unpleasant  smell  from  the  ga«  is  perceived,  immediate  notice 
is  to  be  given  at  the  works,  and  every  precaution  used  to 
prevent  any  person  approaching  the  place  where  the  gas  is 
accumulating  with  a  lighted  candle,  especially  if  the  escape  is 
in  a  cellar  or  other  confined  place. 

The«ule  nisi  will  therefore  be  made  absolute. 

McCuLLY,  J.  dissentienfe, — This  was  an  action  brought  by 
plaintiff  to  recover  damages  for  injuries  sustained  by  his  wife, 
his  servant  and  his  dwelling-liouse,  in  consequence  of  an 
explosion  of  gas  which  occurred  in  the  month  of  October^ 
1871. 

Plaintiff  was  tenant  of  a  dwelling  house  rented  of  one 
Thomas  Mitcliell,  situate  on  Pleasant  Street,  in  the  City  of 
Halifax,  w^hich  was  supplied  with  gas  from  a  main,  the 
property  of  defendants,  who  are  an  incorporated  company  and 
supply  the  city  with  gas,  there  being  no  other  gas  manufac- 
tory except,  perhaps,  some  few  cases  where  gas  may  be 
prepai-ed  bj'  patent  machinery  for  individual  dwellings. 
Adjoining  plaintiffs  dwelling  there  was  a  lane  leading  from 
Pleasant  Street  to  a  factory  in  the  possession  of  Mr,  J.  A,  Dodge, 
which  was  situate  at  the  further  end  of  ths  lane  a  short  dis- 
tance from  plaintiff's  dwelling.  This  dwelling-house  and 
factory  had  formerly  belonged  to  one  W,  L.  Dodge,  who 
became  insolvent  and  gave  up  possession  of  both  factory  and 
house  some  nine  or  ten  months  before  the  explosion  referred 
to.  While  in  his  possession,  however,  and  before  his  insolv- 
ency, he  had  procured  the  defendants  to  lay  down  an  iron 
pipe  or  small  main  from  Pleasant  Street  along  and  under  the 
lane  referred  to,  and  to  the  factory,  which  supplied  it  with 
gas.  There  was  one  room  of  this  dwelling  of  plaintiffs 
adjoining  the  lane,  which  W,  L.  Dodge,  the  former  proprietor, 
had  used  as  an  office,  and  when  he  had  the  gas  introduced 
into  the  factory,  by  defendant  company,  by  a  short  branch 
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from  this  lane  pipe,  (which  he  also  procured  defendants  to 
lay  down  under  ground,  to  the  outside  wall  of  the  room  or 
office)  he  had  it,  by  a  short  bent  composition  pipe  coupled  or 
attached  to  the  iron  pipe,  and  passed  up  and  through  the  side 
of  the  dwelling  house  to  the  office  supplied  with  gas. 

In  the  autumn  of  1860  or  eaily  in  the  year  1870,  this 
W.  L.  Dodge  became  insolvent,  and  thereupon  on  the  20th 
Janitary,  1870,  defendants  entered  the  premises  and  removed 
all  the  gas  meters,  that  is  to  say,  the  meter  which  supplied 
the  house,  the  one  supplying  the  factory,  and  the  meter  sup- 
plying the  office,  and,  at  the  same  time  the  gas  was  turned  off" 
the  lane  pipe.  The  preuiises  were  sold  by  the  assignees  of 
TF.  L.  Dodge,  and  /.  A,  Dodge,  a  brother  of  W.L.Dodge, 
became  the  purchaser.  Jn  the  mean  time,  and  while  vacant, 
the  house  and  office,  so  called,  as  part  of  it,  was  let  by  one 
George  Mitchell  to  plaintiff  who,  on  the  28th  or  29th  day  of 
-4 2wif,  1871,  applied  to  defendants  to  turn  on  the  gas.  This 
was  done  by  a  street  stop-cock,  and  defendant's  workmen, 
Lawrence  and  Weymiss,  came,  bringing  one  of  their  meters, 
-which  was  attached  to  the  pipes  that  lighted  the  house,  all 
except  the  part  called  the  office,  plaintiff*  finding  his  own  fix- 
tures. The  office  had  at  some  previous  time  been  lighted  by 
the  same  meter  as  the  house,  but  for  reasons  not  explained 
nor  material,  a  change  had  taken  place  before  the  lane  pipe 
was  laid,  and  the  pipes  to  the  office  clo>>ed  and  soldered  up. 
When  plaintiff"  procured  defendants  to  put  in  their  meter  and 
C(>nnect  with  their  main  on  Pleasant  Street,  he  testified  to 
having  called  the  attention  of  one  of  the  company's  workmen 
to  the  condition  of  the  pipes  in  the  office, — one  in  the  ceiling, 
the  other  in  the  corner,  apparently  unsafe,  there  being  no 
stop-cock  inside,  and  exhibited  appearances,  it  would  seem,  of 
being  in  a  condition  to  let  gas  in.  The  workman  replied, 
*  not  to  be  alarmed  about  these,  they  were  secured  some  other 
way."  It  was  proven  that,  notwithstanding  defendaiits  when 
they  removed  the  meters  in  January,  1870,  had  closed  up  this 
pipe  in  the  corner,  the  ceiling  pipe  was  soldered  in  the  most 
safe  and  approved  manner,  yet,  in  the  interim,  and  while  the 
premises  were  vacant,  that  is,  between  November,  1870,  and 
April  29,  1871,  by  some  party  unknown,  the  composition 
pipe  within  the  office  had  been  jaggeJly  cut  and  wrenched  off^, 
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and  the  couplings  of  defendants,  and  the  pipe,  or  a  portion  of 
it  not  defendants',  detached  and  carried  awaj.  On  this  point 
a  Miss  Purdy — a  servant-maid  in  the  employ  of  plaintiff — 
also  testified  to  having  pointed  out  this  open  pipe  to  defend- 
ants' workman  while  engaged  attaching  the  meter  to  the 
house  pipes  proper,  substantially  as  sworn  to  by  plaintiff,  and 
with  the  reply  nearly  verbatim. 

The  evidence  of  plaintiff  and  his  witnesses  was  contro- 
verted by  defendants'  workmen,  and  there  were  discrepancies 
and  contradictions  between  them.  The  defendants,  when  they 
removed  their  meter  in  January,  1871,  loft  the  end  of  the 
pipe  in  this  office  as  safe  as  it  could  be  made,  there  is  no  room 
whatever  for  doubt.  But  they  did  more,  they  turned  off  the 
gas  on  Pleasant  Street  so  that  it  could  not  go  down  any 
longer  to  the  factory,  where  they  also  secured  the  pipes.  For 
reasons  hereafter  pointed  out  this,  I  think,  and  especially  their 
turning  it  on  as  they  did,  is  of  great  importance.  The  explo- 
sion took  place  on  2nd  October,  1871,  and  in  this  wise :  J,  A, 
Dodge,  the  present  owner  and  occupier  of  the  factory, 
purchaser  after  his  brother's  insolvency,  having  occasion  for 
gas  in  the  factory,  applied  in  the  usual  way  to  be  supplied. 
The  defendants,  having  made  their  arrangements  for  this  pur- 
pose by  supplying  a  meter,  etc.,  turned  on  the  gas  into  the 
lane  pipe,  and  the  branch  entering  plaintiff^s  house  being 
open  in  consequence  of  some  part}''  unknown  having  removed 
the  couplings  and  preventives  placed  there  on  the  previous 
January,  there  being  no  stop-cock  the  gas  rushed  into  the 
office,  and  when  plaintiff^s  wife  and  the  witness  /.  A.  Dodge 
were  searching  for  the  place  of  its  escape,  having  opened  a 
door  from  the  hall  of  the  house,  at  the  further  end  of  which 
hall  a  burner  turned  partly  down  was  lighted,  the  gas  escaping 
along  the  hall  ignited  and  exploded,  causing  the  injury  to 
plaintiff's  wife,  family  and  dwelling. 

The  question  in  this  case — taking  the  whole  of  the  evi- 
dence together — and  I  have  given  but  a  very  brief  abstract 
of  it — the  real  question  is,  were  the  defendants  justified  in 
turning  their  gas  upon  plaintiff^s  premises,  or  were  they  not 
guilty  of  negligence  ?  Was  there  evidence  sufficient  to  war- 
rant the  sending  of  the  case  to  a  jury  ?  If  there  was  not, 
the  plaintiff  should  clearly  have  baen  non-suited.     If  there 
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was,  then,  as  it  appears  to  me,  this  verdict  cannot  be  set  aside 
unless  for  excessive  damages.  It  would  be  a  contradiction  in 
terms,  to  commit  a  case  to  a  jury  on  sufficient  evidence,  and 
then  set  their  verdict  aside  on  the  ground  that  there  either 
was  no  misfeasance,  no  negligence,  or  that  the  misfeasance  or 
negligence  was  not  of  the  kind  or  character  that  warranted 
finding.  If  the  jury  erred  in  the  amount  or  extent  of  dam- 
ages found,  then  another  principle  intervenes,  and  that,  as 
remarked,  is  as  to  excessive  damages. 

With  these  observations,  I  now  proceed  to  examine  the 
law  and  decided  cases  applicable.  But  first  I  turn  to  a  text- 
book of  acknowledged  authority — Addison  on  TortSy  p.  244, 
where  he  treats  of  negligence,  and  groups  the  causes  of  a 
certain  class  of  injuries,  thus  :  "injuries  from  gunpowder  and 
explosive  substances,  explosions  of  gas''  and  adds :  "  whoever 
introduces  gunpowder  or  explosive  materials  into  a  building, 
is  responsible  for  damage  occasioned  by  the  introduction  of 
such  dangerous  substances." 

Now,  this  principle,  to  my  view,  underlies  and  decides  this 
action,  and  I  am  clearly  of  opinion  that,  in  proportion  as  any 
given  substances  is  dangerous,  explosive,  and  requiring  extra- 
ordinary care  in  its  manufacture  or  management,  so  those 
manufacturing  or  managing  it,  are  required  to  use  correspond- 
ing or  more  than  ordinary  care,  to  protect  themselves  from 
the  charge  and  consequences  of  negligence.  With  the  excep- 
tion of  the  case  of  Bui^^ows  v.  The  March  Gas  Go^ 
L.  R.,  7  Ex.,  8G,  and  Mose  v.  The  Hastings  Gas  Co,,  4  Fos. 
&  Fin.,  324,  Addison  has  collected  all  the  reported  English 
cases  bearing  on  the  subject  and  pithly  presents  them  at  page 
244. 

In  this  case  there  was  no  evidence — not  the  slightest,  that 
plaintiff  so  much  as  knew  or  had  ever  heard  of  the  existence 
of  the  lane  pipe  running  down  to  the  factory  from  Pleasant 
Street,  nor  of  the  branch  thende  to  his  dwelling  house,  and 
that  part  called  "  the  office."  Defendants  knew  it.  But  their 
defence  is  that  they,  on  the  20th  day  of  January,  1870,  had 
carefully  closed  the  aperture  when  they  removed  the  meter. 
If,  having  done  this,  and  having  also  turned  ofi  the  gas  at  the 
main  where  it  entered  the  lane  pipe,  (without  reference  to  the 
conversation  of  the  plaintiff  and  Miss  Purdy  with  the  workmen 
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and  their  alleged  pointing  out  the  open  pipe,  that  is,  suppos- 
ing no  such  conversation  to  have  existed,)  if  after  the  lapse  of 
tirae  between  January  and  October,  they  could  turn  on  the 
gas  into  the  lane  pipe  and  thnist  it  into  plaintiff's  premises, 
up  to  the  very  point  of  the  stop-cock,  supposing  it  still  to  be 
there,  without  his  consent,  without  informing  him  of  what 
they  were  about  to  do,  and  an  explosion  results  in  consequence 
of  the  absence  of  the  stop-cock,  and  3'et  not  be  guilty  of  such 
conduct  as  would  justify  the  case  being  put  to  a  jury,  then  I 
am  free  to  confess  that  I  may  have  misapprehended  the  law 
on  this  point.  The  only  evidence  of  negligence  on  their  part 
then  would  be,  if  the  jury  believed  the  plaintiff  and  his 
witness,  in  preference  to  Weymiss,  defendants  witness,  and 
Lawrence^  with  reference  to  the  alleged  conversation.  If, 
however,  there  was  no  evidence  for  the  jury  on  either  branch 
of  the  case,  as  already  remarked,  plaintiff  should  have  been 
nonsuited.  But,  in  the  case  of  Mose  v.  Hastings  and  Si. 
LeonavtVs  Gas  Co.,  as  referred  to  in  Fishers  Digest,  4192,  and 
for  which  Baron  Pollock  is  given  as  the  authority,  a  gas  Com- 
pany is  held  bound  to  keep  up  such  a  reasonable  inspection  of 
their  mains  and  pipes  as  may  enable  them  to  detect  w^hen 
there  is  such  an  escape  of  gas  by  fracture  or  imperfection  of 
pipes,  as  may  lead  to  danger  of  explosion.  This  imports  great 
watchfulness,  care  and  vigilance  where  no  skill  or  memory  is 
concerned. 

Had  the  defendants  not  turned  off  this  gas  at  the  main 
when  they  removed  their  meter,  the  gas  would  have  escaped 
the  moment  the  pipe  within  the  house  was  severed.  Bat 
having  turned  it  off  at  the  main,  at  that  time,  and  thus  with- 
drawn it  entirely  from  this  room  or  office,  they  had  no  right 
nor  authority,  as  it  seems  to  me,  to  turn  it  on  again,  and 
nolens  volens  introduce  it  upon  plaintiff's  premises  as  they 
did  do,  whereby  the  accident  occurred.  It  was  the  act  of 
defendants  that  was  the  immediate  cause  of  the  disaster,  and 
knowing  as  they  did,  and  were  bound  to  know,  that  gas 
turned  into  this  lane  pipe  could  and  would  pass  into  plaintiff's 
premises,  already  supplied  as  to  the  house,  by  themselves  with 
gas,  and  bearing  in  mind,  as  they  should  have  done,  that  gas 
let  on  at  the  iron  pipes  went  into  the  composition  pipe  as  far 
as  the  stop-cock,  had  it  remained  unremoved,  what  right  had 
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they  thus  to  flood  plaintiff's  pipes  without  his  consent  with 
their  gas  ?  So  far  from  requesting  it,  plaintiff  was  not 
aware  that  they  had  the  power  or  means  of  doing  what  they 
did.  And  then  having  done  an  act  clearly  unauthorized  by 
plaintiff,  which  brings  about  an  explosion,  unintended,  acci- 
dental, if  it  can  be  so  called,  is  the  plaintiff  to  suffer  and  have 
no  redress  ?  Suppose  plaintiff  had  been  in  the  act  of  repair- 
ing or.  removing  the  pipe  at  the  very  time,  had  he  not  the 
right?  And  had  defendants  just  then  turned  on  the  gas  and 
produced  the  explosion,  would  they  not  be  liable  ?  If  not,  why 
not?  Broom  in  his  Legal  Maxima,  p.  275,  says:  "A  man 
must  enjoy  his  own  property  in  such  a  manner  as  not  to 
invade  the  legal  rights  of  his  neighbor.  Sic  utere  tuo  ut 
alienam  non  laedas"  And  he  follows  it  up  with  cases  and 
illustrations.  Now,  that  is  exactly  what  defendants  did  not 
do,  use  their  own  g&s  without  injuring  their  neighbor,  for  they 
so  used  their  gas  that  they  invaded  the  legal  rights  of  plaintiff. 
They  caused  him  an  irreparable  injury — without  his  consent 
expressed  or  implied.  They  had  no  right,  I  maintain,  to 
invade  his  domicile  with  even  the  smell  or  scent  of  gas,  and 
still  less  his  gas  pipes  with  their  gas.  Broom  adds  :  "  In  all 
civil  acts  our  law  does  not  so  much  regard  the  intent  of  the 
actor  as  the  loss  or  damage  of  the  party  suffering.  In  Tress, 
qu,.  d.  fr.,  defendant  pleaded  that  he  had  land  adjoining 
plaintiff's,  close,  and  upon  it  a  hedge  of  thorns — that  he  cut 
the  thorns  and  they,  ipso  invitOy  fell  upon  plaintiff's  land, 
and  he,  defendant,  took  them  off  as  soon  as  he  could,  &c., 
which  was  the  same  trespass,  &c.  But  on  demurrer,  judg- 
ment was  given  for  plaintiff,  for  that  though  a  man  do  a 
lawful  thing,  yet  if  any  damage  befall  another  he  shall  be 
answerable,  if  he  could  have  avoided  it."  Here  defendants 
could  easily  enough  have  avoided  the  mischief  by  a  stop-cock 
at  the  side  of  the  same  pipe,  adding  "  if  a  man  top  a  tree  and 
the  boughs  fall  upon  another,  ipso  invito,  yet  an  action  lies. 
So,  if  a  man  shoot  at  a  butt  and  hurt  another  unawares,  an 
action  lies."  This  is  ancient  law  learning,  but  rich  in  sound 
reason,  nevertheless,  and,  as  it  seems  to  me,  it  entirely  covers 
the  question  in  controversy  in  this  case.  Defendants  could 
have  supplied  Dodge's  factory  with  gas  without  flushing  the 

pipes  of  plaintiff  with  the  dangerous  fluid.    At  any  point  of 
24* 

Digitized  by  CjOOQ IC 


370  TREMAIN    v.    HALIFAX    GAS    CO. 

the  three  or  more  feet  from  the  iron  pipe  leading  to  the 
factory  from  the  street  on  the  branch,  and  before  it  entered 
plaintiff's  premises,  they  could  have  stopped  the  flow  of  gas. 
Their  excuse  or  defence  for  turning  gas  into  plaintiff's 
pjemises  is,  that  if  they  had  remained  in  the  condition  left  by 
defendants,  in  the  previous  January,  no  accident  could  have 
happened.  But  to  use  the  language  of  Addison,  in  his  Text- 
book, p.  244,  "  A  thief  had  entered  in  the  absence  of  the 
tenant,  and  cut  and  carried  away  the  gas  pipe,  without  the 
knowledge  of  the  tenant,  or  against  his  will,  and  he,  the 
tenent  is,  therefore,  not  responsible  for  the  damage."  But 
trusting  or  speculating  upon  the  probability  that  this  gas 
pipe  entering  the  office  was,  in  October^  1870,  in  the  same  fiafe 
condition  they  had  left  it  in  in  Jonuary  of  the  same  year, 
defendants  turned  the  gas  on  the  lane  pipe,  knowing  at  the 
time  that  it  must  of  necessity  fill  the  plaintiff's  pipe,  if  as  so 
left,  and  by  accident  or  otherwise  not  being  so  as  left  it,  the 
gas  filled  the  room  and  exploded  within  plaintiff's  domicile. 

I  shall  now  turn  to  some  of  the  most  recent  English 
decisions  on  the  subject  of  negligence.  In  L,  jB.,  6  Q.  E.,  411, 
Kearney  v.  London  and  Brighton  Railway  Go,,  the  Court 
held  that  there  was  'prima  fade  evidence  of  negligence — ^a  brick 
having  fallen  from  defendants  railway  bridge  upon  a  passenger 
passing  along  a  highway,  although  there  was  no  special  negli- 
gence in  constructing  the  piers  imputed  to  defendants,  nor  in 
omitting  to  keep  them  in  proper  repair.  In  Sheppard  v.  The 
Midland  Railway  Co.,  25  L.  T.  Rep.,  879,  plaintiff,  while  wait- 
ing for  a  train  on  defendants'  railway,  was  walking  by  daylight 
in  December  up  and  down  the  platform  of  one  of  their  stations- 
A  strip  of  ice  near  by,  an  inch  thick,  extended  half-way  aeros.s 
the  platform,  and  plaintiff  slipping  on  the  ice,  fell  and  sus- 
tained injuries^  in  respect  of  which  he  now  sued  for  damages. 
The  presence  of  the  ice  was  unexplained.  Held,  there  was 
evidence  for  the  jury  of  negligence  on  the  pai*t  of  defendants. 
In  Welfare  v,  London  and  Brighton  Railway  Co.,  23-  L.  J., 
N.  S.,  712,  it  is  laid  down  that  a  question  of  negligence 
turning  upon  the  nice  distinction  of  what  is  and  what 
is  not  reasonably  safe,  is  one  emphatically  for  the  jury,  on 
all  the  evidence  before  it,  and  the  Court  will  not  disturb 
its  finding,     i.  21.,    6  C.  P.,  14;    ^  L.  /.,   N.  S.,   678, 
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wits  a  case  where  defendants'  servants  cut  grass  on  the 
banks  of  the  line  and  left  it  for  fourteen  days,  in  hot,  dry  wea- 
ther. Soon  after  passing  of  a  train  fire  broke  out  in  the  grass, 
extended  up  the  bank  to  a  bridge,  crossed  a  stubble  field  and 
road  to  plaintiff's  cottage.  A  high  wind  was  blowing,  and 
the  cottage  was  500  yards  from  where  the  fire  broke  out 
Held,  affirming  C.  P.,  that  there  was  evidence  of  negligence, 
and,  if  so,  it  was  no  answer  for  defendants  to  say  the  damages 
were  greater  than  could  be  anticipated. 

It  was  contended  on  the  argument  there  was  evidence  of 
contributory  negligence.  I  saw  none.  I  can  find  no  ground 
for  such  a  proposition.  Had  the  explosion  resulted  from  gas 
legitimately  supplied  by  defendants  to  plaintiff,  then  their 
blue-book  and  its  rules  might  possibly  apply.  In  the  present 
case  they  had  no  application,  for  obvious  reasons.  It  is  said 
the  damages  are  excessive.  They  are  large — more  than  I,  as 
a  juror,  probably  would  have  given  ;  but,  that  point  was  not 
pressed  much  at  the  argument.  Recent  English  decisions 
would  not  warrant  interference  on  that  ground.  Having  no 
right  to  turn  gas  into  plaintiff's  premises,  or  into  his  gas  pipes 
without  his  authority,  the  act  of  flushing  them  was,  in  the 
eye  of  the  law,  an  act  of  trespass.  If  defendants  could, 
unauthorized,  fill  a  foot  of  plaintifTs  pipe,  they  could  fill  a 
thousand ;  the  principle  is  the  same.  They  could  do  neither, 
to  my  mind;  and  do  it  at  their  peril.  Defendants'  contention 
was  that  plaintiff  should  have  closed  an  open  gas  pipe  within 
his  dwelling,  patent  to  his  eye ;  but,  if  he  was  not  aware  it 
connected  with  any  pipe  in  the  lane  or  elsewhere,  that  could 
cause  mischief  or  trouble,  and  he  does  not  do  it,  does  his  non- 
feasance justify  defendants  invading  his  (plaintifTs)  premises 
with  their  gas  ?  Supposing  it  was  an  act  of  trespass  to  do  so, 
as  I  think  it  was,  still  I  was  and  am  of  the  opinion,  as  I  told 
the  jury,  that  after  six  months  after  defendants  removed 
their  meter,  till  they  proceeded  to  turn  on  the  gas  in  the 
street,  a  careful,  prudent  manager  would  have  examined  the 
pipe  in  the  plaintiff^s  premises.  He  would  be  a  trespasser,  it 
was  said,  if  he  offered  to  do  so.  That  is  more  than  doubtful, 
for  he  went  there  unbidden,  for  ought  that  appears,  to  remove 
the  meter,  and  he  left  couplings  on  the  end  of  the  pipe  to  be 
used  in  case  of  the  meter  being  replaced. 
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But,  if  the  jury  believed  plaintifl  and  his  witness  in  pre^ 
ference  to  defendants  witnesses,  had  they  not  the  undoubted 
right  to  do  so  ?  In  that  case  defendants  workmen's  attention 
was  called  to  the  dangerous  condition  of  the  pipe  in  the  office 
in  May,  They  lulled* plaintiff  into  a  kind  of  fatal  security 
by  their  answer,  and  for  six  months  more,  the  results  justified 
their  reply  to  plaintiff  and  Miss  Purdy, 

But,  defendants  then  do  an  act  which  brought  down  ruin 
and  mischief  upon  plaintiff.  Addison  on  Torts,  979.  Now 
it  is  said,  notice,  if  given  to  these  workmen,  the  servants  of 
defendants,  whom  they  employ  at  the  very  kind  of  skilled 
work  which  was  required  to  close  the  open  pipe,  is  no  notice 
to  defendants.  The  current  of  authorities,  I  maintain,  is  all 
the  other  way,  and  if  it  were  not  so  in  these  days  when 
incorporated  companies  abound,  and  their  servants  only  are 
accessible  for  such  purposes,  all  would  be  a  sea  of  uncertainty. 
Respondiat  Superior,    Story  on  Agency,  sec.  308. 

But  upon  this  point,  if  doubt  existed,  I  found  on  reference 
to  defendants  original  Charter  of  Incoiporation,  passed  27th 
March,  1840,  and  the  16  th  section,  there  is  a  very  unusual 
clause  inserted  in  specifications,  fixing  upon  this  Company 
and  its  shareholders  all  the  "  responsibility,  duty  or  obligation 
of  common  law,  as  if  the  act  had  never  been  passed."  Their 
liability  as  a  corporation,  therefore,  is  precisely  the  liability 
of  every  man  in  the  community,  and  when  a  notice  to  his 
servant  in  his  employ,  touching  subjects  within  the  scope  of 
his  employment,  would  be  notice  to  the  master,  it  would  be 
so  in  the  present  case.  Reference,  therefore,  to  words  aa 
Corpoi'ations  on  that  view  as  authority,  is  needless. 

In  conclusion,  I  hold  these  defendants  are  clearly  proven 
to  be  the  proximate  and  immediate  cause  of  the  explosion,  by 
an  unauthorized  act  of  turning  their  gas  into  plaintifi's  pipes. 
And  here  this  case  differs  entirely  from  the  case  of  Holden  v. 
The  Liverpool  Oas  Co.,  3  C.  B.,  14,  They  there  turned  on  no 
additional  quantity  of  gas,  causing  the  mischief,  as  w€ls  the 
case  here..  Had  defendants  then  had  a  stop-cock  outside  on 
the  main,  and  turned  on  the  gas  causing  the  explosion,  then 
the  case,  I  admit,  would  be  largely  a  parallel,  and  the  decision 
an  authority.  But  without  these  there  is  no  similarity  that  I 
can  see  or  recognize  at  alL    The  distinction  between  the  cases 
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seems  to  me,  obvious.  Defendants  are  liable,  I  hold,  first,  as 
trespassers  in  throwing  down  along  his  own  pipes  a  dangerous 
combustible  fluid,  such  as  gas,  and  thence  into  plaintifl's  pipes, 
when  it  was  in  the  defendants  power  to  prevent  it, — whereby 
the  explosion  described  took  place,  and  plaintiff's  wife,  &c., 
was  injured.  Secondly,  they  are  liable  for  not  ascertaining 
before  turning  on  the  gas,  that  plaintiff's  pipes  were  safe,  so 
as  to  prevent  escape  into  his  dwelling,  by  this  old  branch 
from  the  lane  pipe,  which  they,  defendants,  had  introduced 
for  a  previous  proprietor,  though  safely  closed  in  Janv/iryj 
1870.  I  think  that  here  defendants  did  not  exercise  that 
careful  and  prudent  forethought  the  law  devolves  upon  them. 
And  thirdly,  with  the  contradictory  evidence  before  them,  if 
the  jury,  under  all  the  evidence,  chose  to  prefer  plaintiff"  and 
his  witness  to  defendants  witnesses,  I  think  it  was  their 
pi:progative  so  to  do,  and  for  these  and  other  reasons  I  need 
not  hero  repeat,  I  am  of  opinion  that  defendants*  rule  nisi 
should  be  ^discharged. 


THE  QUEEN  on  the  Relation  of  ROBT.  FRASER,  et  al. 

r. 

NEWELL  SNOW,  DAVID  A.  McDONALD  AND  THOMAS 

H.  HOWARD. 

Tbb  rekton  In  this  caM  sooght  to  have  »  leaae  granted  hy  the  Crown,  of  eertain  ip)ld 
mining  areas  set  aside,  on  the  ground  that  it  had  been  granted,  Improvidently  and  in  deroga- 
tion of  relators  rights.  Iliey  had  taken  out  a  lease  in  April,  1882,  but  were  in  arrears  for  rent 
thereon  in  February,  1868,  when  a  new  lease  ^ras  taken  out,  and  some  rent  paid  en  itsaooount, 
but  none  of  the  rent  then  orer-due  paid.  After  working  on  the  areas  for  a  month  all  operations 
were  discontinued,  and  in  Octeber  of  the  same  year  the  Gold  Commissioner  dedared  the  lease 
forfeited,  and  granted  the  areas  to  other  parties.  ThlB  leoBe  also  being  forfeited  another  lease 
was  granted  to  third  parties  In  1866,  and  in  1868  the  relaton  sought  to  have  this  lease  set 
aside,  alleging  that  they  had  been  misled  as  to  the  law  by  the  Deputy  Gold  Commissioner,  but 
this  was  contradicted. 

Held,  That  the  relators  had  not  shown  any  ground  for  the  lease  being  set  aside,  they 
having  forfeited  all  cUm  to  the  areas,  and  that  in  any  event  they  were  too  late  In  applying 
^or  relief. 

Ritchie.  J.,  now^May  19th,  1873,)  delivered  the  judgment 
of  the  Court : — 

The  information  in  this  case;  is  by  the  Atto'niey-GeneraZ, 
on  behalf  of  the  Queeri^  on  the  relation  of  Robert  Fraser  and 
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others,  members  of  an  incorporated  joint  stock  company 
known  as  the  Middle  River  Union  Odd  Mining  Company^ 
against  Newell  Sn^ow,  David  A.  McDonald  and  Thomas  H. 
Howard,  and  seeks  to  set  aside  a  lease  of  a  mining  area  at 
Sherbrookey  made  to  David  A.  McDonald,  Bxid  by  him  assigned 
to  jSfewM  Snow,  as  having  been  made  iraprovidently  and  in 
derogation  of  the  rights  of  the  relators  holding  an  equitable 
title  under  Her  Majesty,  which  Her  Majesty's  oflScers  were 
bound  to  respect. 

The  relators  found  their  rights  to  the  area  in  question  on 
an  application  made  in  April,  1862,  by  one  of  them,  Alex^ 
ander  Murray,  who  made  application  for  a  lease  of  it  in  his 
own  name,  but  on  behalf  of  the  Company,  and  paid  one 
quarter's  rent,  which  the  law.  required  to  be  paid  in  advance, 
and  then  entered  into  possession. 

The  Company  at  once  commenced  working  on  the  area, 
and  continued  to  do  so,  digging  and  crushing  quartz  and 
extracting  gold,  till  the  first  of  January  ensuing,  having  in 
the  meantime  put  up  a  small  building  on  it,  in  which  the  men 
lived. 

At  the  expiration  of  the  first  quarter,  the  Company  paid 
a  second  quarter's  rent,  after  which  no  further  payment  was 
again  made  on  this  application,  either  as  rent  or  royalty.  On 
the  6th  February,  1863,  application  was  made  for  the  same 
area  by  James  Reed  and  Alexander  McLean,  with  the  con- 
carrence  of  Alexander  Murray,  designating  it  on  the  applica- 
tion as  formerly  '*  Aleocander  Murray's!*  The  arrear  of  rent 
was  not  then  paid,  but  a  quarter's  rent  in  advance  was  paid 
by  the  applicants.  Reed  and  McLean. 

The  area  was  worked  by  the  Company  throughout  the 
month  of  February,  1863.  At  the  end  of  that  month  they 
stopped  work,  as  they  found  it  was  not  paying.  From 
Februai'y  to  May  or  June,  1864,  no  work  was  done  on  the 
area,  no  returns  made,  and  no  rent  or  royalty  paid.  There 
had  been  a  meeting  of  the  Company  on  the  27th  January, 
1863,  when  it  was  resolved  that  the  work  should  be  carried 
on  for  a  month,  of  which  there  is  an  entry  in  the  book  of  the 
Company,  but  after  the  discontinuance  of  the  work,  though 
there  are  said  to  have  been  meetings,  no  record  of  them  or 
minutes  of  what  took  place  at  them  appear  in  the  book. 
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Robert  Fra»er^  one  of  the  Company,  testifies  that  about 
the  last  of  September,  or  about  the  1st  of  October,  1863,  he  saw 
a  notice  which  had  been  posted  up  at  Renfrew,  calling  upon 
parties  to  take  out  their  leases  by  the  30th,  or  they  would 
forfeit  their  right  to  them  ;  .this  he  communicated  to  some 
members  of  the  Company,  and  he  was  by  them  sent  to  8her^ 
brooke  to  comply  with  the  terms  of  the  notice,  and  on  his 
applying  to  Mr.  Pye,  the  Deputy  Gold  Commissioner,  he  was 
told  that  the  right  to  the  area  had  been  forfeited,  and  that  it 
had  been  applied  for  by  other  parties.  This  was  in  the  early 
part  of  October.  Application  was  then  made  to  the  Gold 
Commissioner  for  a  lease  without  success.  Subsequently  the 
Legislature  was  petitioned  for  redress,  but  none  was  afiorded. 

Murray,  in  May  or  June,  1864,  went  upon  the  area  and 
commenced  to  work,  notwithstanding  the  resistance  of  the 
then  lessees,  and  took  out  $175  worth  of  gold,  after  which  it 
was  left  and  nothing  fui-ther  was  done  by  the  Company,  with 
the  exception  of  another  unsuccessful  application  to  the 
Legislature,  till  this  information  was  filed  in  December,  1868. 

It  was  not,  and  indeed  could  not  have  been,  contended 
that  the  relators  complied  with  the  requirements  of  the  law, 
on  their  several  applications  for  a  lease,  and  if  a  lease  had 
been  actually  granted  to  them  it  would  have  become  liable  to 
forfeiture,  but  it  was  contended  that  they  had  been  misled  by 
the  Deputy  Gold  Commissioner,  who  had  informed  them  that 
he  would  give  them  notice  if  the  area  should  become  liable 
to  forfeiture  by  any  change  of  the  law  or  otherwise,  and  that 
when  they  had  applied  for  a  lease  before  a  default  on  their 
part,  it  could  not  be  obtained,  and  though  they  might  not 
have  had  a  strictly  legal  right  to  a  lease,  they  had  such  an 
equitable  one  as  the  Deputy  Gold  Commissioner  should  have 
respected. 

Mr,  Pye,  the  Deputy  Gold  Commissioner,  substantially 
denies  the  statement  of  the  relators  who  testify  on  this  point. 
He  says  the  lease  could  have  been  obtained  by  the  applicants 
on  going  to  his  oflice  and  signing  it,  which  they  never  did. 
He  says  that  one  of  the  members  of  the  Company,  in 
Febn'uai^,  lb(}S,( McLean)  asked  him  if  there  was  any  danger 
of  the  area  becoming  forfeited  before  his  return  to  resume 
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work,  and  he  told  him  they  were  just  then  enacting  laws  on 
the  gold  mines,  and  if  the  area  became  forfeited  before  the  1st 
Jxjune  under  the  provisions  of  the  new  law,  he  would  give  him 
a  written  notice,  the  reply  to  which  was  that  he  or  some  one 
would  be  back  before  that  time  to  look  after  the  lot  and 
commence  work,  and  Mr,  Pye  says  he  told  McLean  the  lot 
would  be  forfeited  on  the  1st  June  unless  the  quarters  rent 
was  paid,  provided  there  was  no  change  in  the  law. 

Printed  notices  had  been  posted  at  GoldenviUe  and  Sher- 
brooke,  calling  upon  parties  to  make  the  returns  as  required 
by  law  before  the  1st  September,  and  on  the  Ist  October,  1863, 
application  was  made  for  a  lease  of  the  area  in  controversy 
by  Alexander  and  D.  McDonald  and  Harvey  Howard,  which 
was  granted,  and  they  held  under  it  two  years.  As  these 
parties  did  not  comply  with  the  provisions  of  the  law  for  the 
second  year,  David  A.  McDonald  applied  for  and  obtained 
the  area  on  20th  November,  1865,  and  it  having  become  liable 
to  forfeiture  for  non-performance  of  the  required  amount  of 
work,  he  put  in  a  new  application  on  the  8th  December,  1866, 
and  obtained  a  lease,  which  is  that  now  sought  to  be  set 
aside  as  having  been  improvidently  granted. 

On  the  4th  July,  1867,  Newell  Snow  made  a  purchase  of 
part  of  the  area  from  David  A,  McDonald,  on  behalf  of  the 
Wellington  Gold  Mining  Co,,  of  which  he  was  agent,  the 
other  part  of  it  having  been  previously  sold  to  the  Rockwell 
Gold  Mining  Co,  Subsequently,  under  arrangements  between 
the  two  last-mentioned  companies,  the  lease  to  McDonald 
was  surrendered  and  a  lease  was  taken  oat  by  the  WeUvngton 
Gold  Mining  Co,  on  the  1 2th  October,  1867,  and  the  part 
purchased  by  the  Rockwell  Co,  was  subsequently  transferred 
to  them ;  so  that  both  these  companies  now  hold  under  this 
grant. 

There  is  nothing  in  the  evidence  to  indicate  that  the  title 
so  acquired  was  acquired  otherwise  than  in  the  strictest  good 
faith,  and  we  are  now  to  consider  whether  the  relators  have 
shown  such  a  right  to  the  area  as  will  warrant  the  Court  in 
deciding  it  should  be  invalidated  as  having  been  obtained 
illegally  and  in  derogation  of  their  just  rights. 

If  a  lease  were  given  to  a  person,  after  a  prior  application 
had  been  duly  made  by  another  who  had  fulfilled  all  the 
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requirementss  of  the  law,  such  lease  would  have  been  made  in 
derogation  of  the  rights  of  the  prior  applicant ;  but  where 
such  prior  applicant  has  failed  to  comply  with  the  provisions 
of  the  law  he  has  no  right,  legal  or  equitable,  to  claim  a  lease. 

The  relators,  when  they  made  a  second  application  for  the 
area  in  question,  owed  three  quarters'  rent  on  their  former 
application,  which  they  have  never  paid.  They  paid  a 
quarter's  rent  on  the  second  application,  and  before  the  area 
was  granted  to  other  parties  they  had  both  failed  to  pay  rent 
or  royalty  and  to  make  the  necessary  returns  as  required  by 
law.  On  their  renewed  application,  they  were  therefore,  in 
my  opinion,  not  in  a  position  to  insist  on  a  lease  being  granted 
to  them. 

If  the  evidence  of  the  relators  relative  to  the  statements 
and  promises  of  Mr.  Pye,  upon  which  their  case  mainly  rested* 
had  been  uncontradicted,  I  should  still  have  felt  bound  to  hold 
that  the  present  lessess  would  not  have  been  affected  by  them 
They  have  acquired  rights  under  the  law,  having  acted  in  all 
respects  in  accordance  with  its  provisions,  and  these  rights 
could  not,  in  my  opinion,  be  affected  by  the  claims  of 
parties  who  admit  that  they  have  failed  to  comply  with  such 
provisions,  and  who  do  not  pretend  to  have  a  legal  right  but 
a  merely  equitable  one  arising  out  of  their  alleged  ignorance 
of  the  law,  and  of  their  having  been  misled  by  the  verbal 
statements  and  promises  of  the  Deputy  Gold  Commissioner, 
of  which  the  subsequent  lessees  had  no  knowledge. 

It  is  important  to  advert  to  the  delay  on  the  part  of  the 
relators  in  taking  legal  proceedings  to  assert  their  rights* 
If  they  had  any  their  course  should  have  been  at  once  to 
proceed,  by  information  or  otherwise,  to  have  the  lease  granted 
to  Alexandei"  and  D.  McDonald  and  Howard,  in  October, 
18G3,  set  aside,  instead  of  waiting  for  five  years,  till  several 
successive  leases  had  been  granted,  and  in  December,  1868, 
ask  the  Court  to  set  aside  a  lease  granted  in  1866,  which  had 
been  surrendered  previously  to  the  filing  of  their  information, 
and  a  lease  of  the  area  in  question  had  been  granted  to  the 
Wellington  Gold  Mining  Co.,  not  a  party  to  these  proceedings, 
under  which  it  is  now  held,  and  which  last-mentioned  lease  is 
not  sought  to  be  set  aside  as  having  been  improvidently 
granted. 
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Mr.  Jarnes,  at  the  argument,  relied  much  on  the  objection 
that  the  lease  to  Alexander  and  D.  McDonald  and  Harvey 
Howard  was  void,  as  having  been  made,  as  he.  contended, 
while  the  relatoi*s  were  in  possession  of  the  area.  I  am  not 
prepared  to  say  that  where  a  party  had  made  an  application 
and  paid  the  required  rent  in  advance,  but  had  not  taken  out 
a  lease,  and  had  subsequently  left  because  the  mine  was  not 
found  to  pay,  and  had  neither  paid  rent  nor  royalty,  the 
Gold  Commissioner  would  not  have  been  justified  in  leasing 
the  area,  though  there  might  be  left  a  building  on  it  of  the 
character  described  in  the  evidence  in  this  case,  but  whatever 
consideration  that  objection  would  have  been  entitled  to  if  the 
proceedings  had  been  taken  to  set  aside  the  lease  to  the 
McDonalds  and  Howard  in  1863,  it  can,  I  think,  have  none 
on  the  lease  made  to  D.  il.  McDonald  in  1866  and  to  the 
Wellington  Gold  Mining  Co.  in  1867,  as  the  Crown  had 
acquired  full  possession  of  the  area  before  they  were  given. 

I  think  the  relators  have  altogether  failed  to  show  that 
the  prayer  of  the  information  should  be  granted. 
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C.  b«ing  largely  iodebtcd  to  plaintiff,  an  affreeinent  was  entered  into  in  December,  1800, 
that  on  or  before  May  3  at,  1870,  all  aooounta  should  be  settled  and  adjusted  between  them, 
and  that  then  C.  should  p«y  to  plaintiff  the  full  amount  found  due  to  him  on  such  adjustment 
in  three  and  six  months  from  the  said  May  1st.  It  was  further  stipulated  in  the  agreement 
that  in  event  of  C.  fkiling  to  adjust  and  settle  the  accounts  on  or  before  the  day  mentioned, 
then  plaintiff  might  cause  an  adjustment  to  be  made  by  cue  F.  by  May  15th,  or  as  soon  there- 
after as  the  same  could  be  completed,  which  adjustment  should  be  as  binding  upon  the  parties  aa 
if  made  by  them  in  person,  and  the  amount  found  due  thereon  to  be  paid  as  before  stipulated. 
The  performance  of  this  agreement,  on  the  part  of  C,  waa  guaranteed  by  the  defendanta 
without  any  limit  being  stated  as  to  their  liability  thereunder.  No  adjustment  of  the 
aooounts  being  made  in  December,  1809,  C.  and  one  of  the  defendants  sought,  in  April,  1870,  to 
effect  a  settlement  with  plaintiff,  but  could  not  succeed  owing  to  plaintiff's  conduct,  and  on 
May  10th  the  whole  matter  was  handed  over  by  plaintiff  to  F.  who,  however,  was  prevented 
from  giving  his  hnmediate  attention  to  it,  and  did  not  make  his  award  until  December  2Snd, 
1S70,  when  he  fonnd  that  there  was  due  to  plaintiff  the  sum  of  $10,024.00.  Plalntlfl  having 
sued  defendants  on  their  guarantee,  they  pleaded  fraud  and  misrepresentation,  and  that  plain- 
tiff  bad,  by  his  own  conduct^  released  them  from  their  liability.  In  support  of  the  first 
defence  they  introduced  strong  evidence  to  prove  that  at  the  time  of  the  signing  of  the 
guarantee  plaintiff  had  largely  underestimated  the  amount  of  C.'s  indebtedness  to  him,  in 
order  te  induce  them  to  enter  Into  the  guarantee.    This  plaintiff  denied. 

Held^  That  whether  or  not  plaintiff  had  deceived  them  as  to  the  amount  of  C.'s  indebted- 
ness to  him,  they  were  relieved  from  all  liability  under  the  guarantee,  because  he  had  by  hia 
own  conduct  so  delayed  the  adjustment  between  himself  and  C.  as  to  materially  alter  their 
position,  the  agreement  being  that  on  the  amount  being  ascertained  C  should  pay  plaintiff  In 
three  and  six  months  from  May  1st,  whereas  F.'s  award  was  not  made  until  more  than  the 
six  months  had  fully  expired,  and  this  delay  discharged  the  defendanta. 

The  declaration  was  so  framed  as  to  allege  that  defendants,  as  sureties,  were  liable  to  pay 
to  plaintiff  In  one  sum,  on  the  22nd  December,  what  by  the  agreement  declared  upon,  and 
whose  performance  they  had  guaranteed,  C,  their  principal,  was  bound  to  pay  in  two  sums  on ' 
1st  <A  August  and  ist  of  November,  respectively.  It  also  contained  a  oount  on  an  account 
stated.    Defendants  demurred  to  the  whole  declaration. 

Held^  That  there  should  be  Judgment  for  the  defendanta  on  the  first  count,  and  for  the 
plaintiff  on  the  second. 

Young,  C.  J.,  now,  (December  20th,   1873,)  delivered 
the  judgment  of  the  Court : — 

This  case  wa.s  argued  before  us  during  the  last  Term  on  a 
demurrer  to  the  declaration  and  on  a  rule  nisi  for  a  new  trial. 
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The  defendants  are  sureties,  and  a  verdict  passed  against  them 
at  Amhei'st  for  the  fall  amount  of  the  plaintifTs  claim,  being 
the  sum  of  $10,924.60  awarded  to  him  under  an  agreement 
made  between  the  plaintiff  and  Oeorge  W.  Cutter,  for  the 
performance  of  which  by  Cutter  the  defendants  gave  a  con- 
temporaneous guarantee  in  writing.  The  plaintiff  was  the 
agent  of  Cutter  at  Portland,  in  the  State  of  Maine,  for  the 
disposal  of  his  grind  stones,  and  in  December,  1869,  the  plaintiff 
claiming  a  considerable  sum  to  be  due  to  him,  attached  certain 
property  of  Cutter*  in  Maine,  and  in  Boston,  which  he  surren- 
dered on  the  agreement  and  guarantee  being  entered  into. 
The  agreement,  after  reciting  these  facts,  and  that  the  plaintiff 
would  discount  half  of  the  compensation  due  him  for  a  certain 
defined  period,  provides  as  follows : 

"  That  he  the  said  Cutter,  on  or  before  the  first  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy, 
will  adjust  and  settle  all  the  mutual  accounts  pertaining  to 
the  aforesaid  business  between  himself  and  said  Adams, 
including  interest  and  services  and  expenses,  taking  the 
annexed  statements  of  disbursements  and  collections  as  correct 
to  this  date,  and  will  pay  to  the  said  Adam^  his  executors, 
administrators,  or  assigns,  the  full  amount  that  shall  be  found 
due  to  him  the  said  Adams,  upon  such  adjustment  and  settie- 
ment  of  accounts  as  aforesaid,  less  one-half  of  the  amount 
for  his  said  Adams'  services  since  January  l^t,  A.  D.  1868, 
as  ascertained  and  computed  on  such  adjustment  in  three  and 
six  months  from  said  firat  day  of  May,  A.  D.  1870,  with 
interest." 

It  then  stipulates  for  the  giving  up  of  certain  acceptances 
to  Adams,  on  which  no  question  arises,  and  proceeds  thus : 

"  And  the  said  Critter,  in  consideration  of  the  premises, 
further  contracts  and  agrees  to  and  with  the  said  Adams,  his 
heirs  and  administrators,  that  in  case  he  the  said  Cutter  shall 
neglect  or  fail  to  comply  with  or  perform  his  aforesaid  con- 
tract and  agreement  to  adjust  and  settle  the  accounts  afore- 
said, on  or  before  the  first  day  of  May,  A.  D.  1870,  then  the 
said  Adams  may  cause  a  statement  and  adjustment  of  the 
said  accounts  to  be  made  by  Daniel  W,  Fessenden,  of  Portland, 
by  the  fifteenth  day  of  May,  A.  D.  1870,  or  as  soon  thereafter 
aa  the  same  can  be  completed,  who  shall  proceed  without  other 


Digiti 


zed  by  Google 


DECEMBER,    1873.  381 

notice  to  him  the  said  Cviter,  and  whose  adjustment  shall  be 
as  binding  upon  the  parties  hereto  as  if  made  by  them  in 
person ;  and  that  he  the  said  Cutter  will  pay  or  cause  to  be 
paid  to  said  AdaTASy  his  executors,  administrators,  or  assigns, 
the  amount  found  to  be  due  on  such  adjustment,  less  the 
discount  on  the  amount  due  for  services  rendered  since 
January  1st,  A.  D.  1868  as  aforesaid,  in  three  and  six  months 
from  said  first  day  of  May,  A.  D.  1870,  with  interest  from 
that  date." 

Adams  then  agrees  as  follows  : 

"  And  the  said  Adavia,  in  consideration  of  the  premises 
and  of  the  guaranty  of  the  performance  of  said  Cutter's  elore- 
said  contract  and  agreement  by  Alexander  McFarlane  and 
A.  W.  Masters  &  Co.,  to  use  all  due  and  reasonable  diligence 
in  the  collection  of  any  sums  now  remaining  unpaid  for  stone 
sold  by  him  as  agent  aforesaid  and  to  pass  the  amount  received 
to  the  credit  of  said  Cutter,  and  to  produce  all  his  books  and 
accounts  as  aforesaid,  and  to  surrender  his  said  agency,  and 
does  hereby  relinquish  his  said  attachment  of  the  property  of 
said  Cutter,  and  discontinue  his  aforesaid  action  at  law  against 
said  Cutter,  and  surrender  and  give  up  his  lien  upon  all  grind- 
stones and  other  chattels  of  said  Cutter,  now  in  the  hands  or 
under  the  control  of  him  the  said  Adams!'  Upon  the  same 
day,  the  15th  December,  1869,  the  following  guarantee  was 
signed : — 

**  In  consideration  of  the  within  consideration  and  agree- 
ment for  the  settlement  of  the  affairs  and  mutual  accounts 
between  George  W.  Cutter  and  Sumner  Adams,  we  hereby 
guarantee  to  said  Adams,  his  executors  and  assigns,  the 
performance  of  all  and  singular  the  promises  and  agreements 
within  contained  on  the  part  of  said  Cutter  to  be  done  and 
performed ;  hereby  waiving  all  demand  and  notice  to  us  or 
either  of  us. 

In  witness  whereof  we  have  hereunto  subscribed  our 
names  this  fifteenth  day  of  December,  A.  D.  1869. 

(Sgd.)        A.LEX.  McFarlane, 
(Sgd.)        A.  W.  Masters  &  Co. 


Witness,  (Sgd.)  W.  Webb." 
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The  suit  was  brought  27th  January,  1871,  and  came  on 
for  trial  before  Mr.  Justice  Ritchie,  2l8t  August,  1871,  when 
the  plaintiff  Adams,  Calhoun  and  McFarlane^  two  of  the 
defendants,  and  Gutter  were  examined,  and  the  papers  put  in 
evidence.  The  fifth  plea  alleges  that  the  guarantee  was 
obtained  from  the  defendants  by  the  fraud  and  misrepresenta- 
tions of  the  plaintiff,  and  this,  as  appeared  upon  the  trial, 
turned  chiefly  upon  the  amount  of  his  claim.  He  alleged  that 
he  stated  the  amount  at  the  time  as  about  313,000,  and  that 
the  balance  of  $2,500,  as  made  out  from  the  books,  and 
appearing  in  the  annexes  to  the  agreement,  excluded  some  of 
the  most  material  items,  and  included  stone  sold  but  not  paid 
for.  He  denies  that  he  ever  told  the  defendants  or  OuMer 
that  the  balance  due  him  was  not  more  than  $3,500,  or  at  the 
outside  $4,000,  but  on  the  contrary  he  told  Calhoun  before 
the  security  was  signed  that  there  would  be  $13,000  due  him 
on  a  full  settlement  In  all  this  he  is  expressly  contradicted. 
Calhoun  took  the  statement  of  $2,515  from  the  plaintiffs 
books,  which  both  the  plaintiff  and  Cutter,  he  says,  admitted 
to  be  correct,  and  understood  that  it  was  not  to  be  substantially 
varied.  He  asked  plaintiff  what  he  thought  the  full  amount 
would  be,  and  plaintiff  said  he  thought  not  more  than  $3,500 
or  $4,000.  Plaintiff  made  the  same  statement  to  McFarlane^ 
who  said  :  "  If  you  do  not  think  the  amount  will  be  greater, 
then  we  will  guarantee  it."  The  amount  of  $6,000  or  $8,000, 
uncollected  for  stones  sold,  Calhoun  never  heard  of  till  plain- 
tiff stated  it  in  Court.  On  his  cross-examination  Calhoun 
says  he  told  plaintiff  he  would  advise  Cutter  rather  than  have 
further  trouble  to  pay  him  $5,000.  Calhoun  mentioned  this 
to  Cutter,  who  said  no — there  was  no  such  amount  due.  Cutter 
confirms  this  as-  his  estimate,  and  never  heard  plaintiff  claim 
$13,000  or  any  larger  sum  as  the  probable  amount  due  him. 
McFarlane  testifies  that  plaintiff  told  him  he  thought  from 
$3,000  to  $4,000  was  due  to  him.  McFarlane  said  that  at 
any  rate  that  amount  would  cover  it.  The  plaintiff  said  yes. 
McFarlane,  before  signing,  said  to  plaintiff:  "  If  the  amount 
does  not  exceed  the  amount  you  name  I  will  sign."  He  adds 
that  the  whole  amount  of  stone  handed  over  did  not  meet 
Adams'  acceptance — he  never  received  one  dollar — ^had  to  pay 
A  draft  for  $1,600,  and  has  received  nothing  since. 
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It  will  be  seen  from  this  evidence  that  the  extent  of  the 
guarantee  is  a  very  material  inquiry,  to  which  I  shall  hereafter 
revert. 

It  appears  farther  from  the  minutes  that  no  adjustment  of 
the  accounts  having  taken  place  in  December,  Cutter  and 
Calhoun  returned  to  Portland  in  Ajyi^l,  1870,  with  the 
expectation  of  eflFecting  a  settlement,  but  did  not  succeed. 
There  is  contradictory  evidence  also  upon  what  Calhoun  did 
at  this  time.  Adams  says  that  Cutter  and  he  could  not  come 
to  a  settlement,  and  were  engaged  at  it  a  great  part  of  two 
days.  Calhoun  says  that  they  asked  plaintifi  for  the  accounts 
over  and  over  again  and  could  not  get  them.  They  remained 
two  days,  and  plaintiff  said  he  thought  the  matter  would  have 
to  go  to  Fesaenden.  Cutter  says  they  made  every  exertion  in 
their  power  to  get  the  account  adjusted,  but  could  not. 

Finally  the  whole  matter  was  handed  over  by  Adams  lo 
Mr.  Fessenden  about  the  10th  of  May.  He  (Fessenden)  was 
prevented  by  his  official  duties  and  the  illness  of  his  family 
from  taking  it  up,  although  repeatedly  urged  to  do  so  by 
plaintiff,  and  at  length,  after  having  been  attended  upon  by 
Adams  and  Cutter  and  their  counsel,  made  his  award  in  favor 
of  plaintiff  for  the  sum  of  $10,924.60. 

This  award  having  been  made  after  hearing  Cutter  and  his 
counsel,  and  apparently  in  good  faith  may  be  binding  on  him. 
The  question  is  whether^it  is  also  binding  on  the  defendants, 
considering  the  period  at  which  it  was  made  and  the  amount 
so  largely  exceeding  what,  as  they  have  testified,  they  were 
led  to  expect. 

The  balance  that  should  be  found  due  by  Cutter  on  the 
adjustment  was  to  be  paid  by  him  in  three  and  six  months 
from  May,  1870,  with  interest  from  that  date,  and  these  were 
the  two  payments  guaranteed  by  the  defendants.  But  on  Ist 
August  and  1st  November,  1870,  when  they  were  to  have  been 
made,  no  adjustment  had  taken  place. 

The  agreement  provided  that  the  adjustment,  if  it  went  to 
Fessenden,  was  to  be  made  "  by  the  15th  day  of  May,  1870, 
or  as  soon  thereafter  as  the  same  can  be  completed."  Does 
this  extend  to  the  22nd  of  Decemher,  1870,  with  a  continuing 
liability  of  the  defendants,  whose  relations  to  Cutter  and  his 
own  position  and  circumstances  may  in  the  meanwhile  have 
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entirely  changed  ?  Then  again  did  the  plaintiff  fulfil  his 
duty  to  the  sureties,  and  is  he  in  any  way  responsible  for  the 
delay  ? 

With  a  view  to  these  inquiries  let  us  look  at  some  of  the 
principles  and  cares  in  this  branch  of  the  law.  In  construing 
the  guarantee,  as  is  the  rule  with  other  instruments  in  writing, 
we  must  look  to  the  surrounding  circumstances,  to  the  subject 
matter  which  the  parties  had  in  contemplation  when  the 
guarantee  was  given — not  for  the  purpose  of  altering  the  terms 
of  the  guarantee  by  words  of  mouth  passing  at  the  time,  but 
as  part  of  the  conduct  of  the  parties,  in  order  to  determine 
w^hat  was  the  scope  and  object  of  the  instrument  given. 
Heffi^dd  V.  Meadows,  4  L.  R.  C.  P.  590.  "  We  ought  to  look," 
says  Bayley,  B.,  *'  at  the  surrounding  circumstances  to  see 
what  the  contract  really  was."  Simpson  v.  Renton,  2  N.  &  M., 
52.  If  the  language  of  the  surety  is  ambiguous,  it  is  to  be 
taken  most  strongly  against  himself.  Broom's  Maxims,  575  ; 
Fraighton  y.Ryerson,  decided  in  this  Court  in  1870 ;  6  Bing., 
244.  The  contract  being  stricti  juris,  or  as  some  jurists 
declare  it,  being  strictissimi  juris,  has  to  be  examined  with 
reference  to  the  subject  or  amount  for  which  the  surety  makes 
himself  liable,  the  persons  for  whom  and  to  whom  he  engages 
to  be  liable,  and  the  time  during  which  he  engages  to  continue 
liable.  Burge  on  Suretyship,  46.  The  contract  is  to  be 
construed,  if  not  strictly,  accurately.  Parsons  on  Conira^, 
I.,  495.  .Now  for  a  few  of  the  cases.  Ba,con  v.  Cheaney, 
1  Stark.  R.,  192,  per  Lord  Elienhorough  :  "  The  claim  against 
a  surety  is  strictissimi  juHs,  and  it  is  incumbent  on  the 
plaintiff  to  show  that  the  terms  of  the  guarantee  have  been 
strictly  complied  with,"  and  in  a  note  thereto,  per  Buller,  J., 
"  As  against  a  surety  a  contract  cannot  be  carried  beyond  the 
strict  letter  of  it."  Straton  v.  RastaU,  2  T  R,  370 ;  also  Olyn  v. 
Hertel,  in  the  same  w^ords  per  Dallas,  J.,  8  Taunt.,  208;  Evans  v. 
WyMe,  5  Bing.,  485,  Best.,  C.  J. :  "  Guarantees  ought  to  receive  a 
strict  construction,  and  they  should  be  so  drawn  up  as  to 
embrace  in  terms  the  dealing  intended  to  be  guaranteed."  HoU 
V.  Eadley,  5  Bing.,  54.  Evidence  that  according  to  the  custom 
of  the  trade  the  plaintiff  delivered  coal  to  NaOi.  Eadley  daily, 
and  that  at  the  end  of  every  month  he  gave  a  bill  payable  at 
two  months.    The  defendant's  guarantee  was  for  the  payment 
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t>f  coals  to  be  delivered  to  If.  H.  at  a  credit  of  two  months 
irom  the  delivery.  Held  not  sufficient.  *^  With  every 
•anxiety,"  said  Best,  C.  i.^ "  to  get  rid  of  the  noasuit  in  this 
x»tse,  we  ere  of  opinit>n  it -cannot  be  set  aside.^' 

"  The  plain  a.nd  manifest  intent,"  says  Dallas,  J.,  *'  is 
^always  to  be  look<ed  to."  Now,  what  was  the  plain  and  mani- 
fest intent  bene  ?  The  defendants  have  signed  a  guarantee 
without  limiting  the  amount — an  imprudence  which  throws 
the  onus  of  attacking  it  on  thetn,  and  although  the  jury, 
•induced  perhaps  by  the  deposition  of  TF^bbthat  AdcLmaoev&ni 
times  stated  his  claim  in  the  presence  of  the  other  parties,  at 
^16,000,  have  found  for  the  plaintiff  on  the  issueof  fraud  and 
misrepresentation,  still,  I  must  confess,  looking  to  the  sur- 
rounding drcurastances  and  to  the  evidence  of  both  the 
•defendants  and  CuUer,  that  I  should  have  been  better  satisfied, 
had  a  question  as  to  the  amount  they  intended  and  agreed  to 
guarantee  been  submitted  to  the  jury  in  express  terms. 

We  must  recollect,  too,  that  an  immense  power,  and  that 
^f  an  unusual  kiufl.  was  io  be  entrusted  to  Mr.  Feaaenden,  ' 
"in  case  Cutter  should  neglect  and  fail  to  comply  with  and 
perform  his  contract  and  agreement  to  adjust  and  settle  the 
4u;counts,  on  or  before  the  Ist  daj'  of  May,  1870."  Now,  if 
the  plaintiff  was  in  fault  betwt^en  December^  1869  and  May^ 
1870,  in  neglecting  to  render  his  accounts,  and  especially, 
<luring  the  two  days  in  April,  1870,  when  Caf^r  and  Calhoun 
were  in  Portland,  he  cannot  avail  himself  of  his  own  wrongs 
It  is  obvious,  from  the  language  of  the  charge,  that  this  was 
the  Judge  s  opinion,  and  I  cannot  but  concur  with  it.  There 
was  a  condition  here  to  be  performed  by  Adams  as  well 
as  by  Ciitter,  and  the  rule  is  that  if  the  continued  liability 
of  the  surety  is  made  dependent  upon  the  ob^tervance  of 
certain  terms  and  conditions  by  the  creditors,  these  terms 
must  be  strictJy  observed,  or  the  surety  will  be  discharged. 
Addison  on  Contracts^  575. 

The  case  of  WcUts  v.  ShwiOewoHh,  5  H,  &  N.,  247,  affirmed 

by  the  Exchequer  Chamber,  5  L.  T.  R.,  58,  is  very  instructive 

upon  this  head.    Pollock^  C.  B.,  said ;  *"  The  rule  in  Equity 

seems  to  be,  that  if  tike  party  guaranteed  does  any  act  injurious 

to  the  surety  or  inconsistent  with  his  rights,  or  if  he  omits  to 

do  anything  which  his  duty  enjoins  him  to  do,  and  the  omis^ 
25* 
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?>ion  proves  injurious  to  the  surety,  the  latter  will  he 
discharged/*  He  then  cites  Stoi'ey'a  Equity  J  ariapvudence, 
and  the  case  of  Pearl  v.  Deacon,  24  Beavan,  186-191,  where  the 
Master  of  the  Rolls,  approving  of  the  decision  in  14  Ves.,  164, 
says,  that  the  rights  of  a  surety  depend  rather  on  principles 
of  equity  than  upon  the  actual  contract — that  the  right  of  the 
surety  depends  on  the  equitable  relation  of  the  parties. 

Hence,  it  is  laid  down  in  Ovren  v.  Homan,  3  McN.  &  Gordon, 
378-*-396,  that  the  creditor  must  make  a  full,  fair,  and  honest 
communication  to  the  surety,  of  all  circumstances  connected 
with  the  transaction  to  which  the  suretyship  is  to  be  applied, 
which  are  calculated  to  influence  the  discretion  of  the  surety 
into  entering  into  the  required  obligation.  It  is  true  that  this 
last  is  an  eqitable  case,  and  that  in  Watts  v.  ShuUleworth  there 
was  an  equitable  plea,  which  there  is  not  here ;  but,  the 
doctrine  in  the  two  courts  cannot  essentially  differ.  Putting 
the  amount  of  the  award  altogether  aside,  it  is  cleai  that  the 
liability  of  the  sureties,  whether  foi*  a  larger  or  lesser  sum, 
was  to  be  ascertained  by  the  first  day  of  May,  1870,  or  by  the 
15th  at  all  events,  or  as  soon  thereafter  as  the  adjustment 
could  be  completed,  and  the  sum  so  ascertained  was  to  be 
paid  in  equa>  halves,  with  interest,  as  I  have  said,  on  the  1st 
of  August  and  November  thereafter.  Was  it  a  reasonable 
delay,  then,  which  postponed  the  adjustment,  without  the 
consent  of  the  sureties,  till  December,  or  was  it  such  a  delay 
as  sustained  their  3rd  and  6bh  pleas,  and  discharged  them  of 
liability  ?  The  learned  Judge,  with  some  hesitation,  treated 
this  as  a  question  for  the  jury ;  but  I  think  it  a  question  of 
construction  for  the  Court,  to  be  determined  in  the  light  of 
all  the  circumstances  in  proof. 

Turning  again  to  Equity,  I  refer  to  the  case  of  Tucker  v, 
Laivg,  2  Kay  &  Johnson,  745,  where  it  is  said  that  it  is  not 
every  alteration  of  the  position  of  a  surety  by  the  act  of  the 
ci  editor,  that  discharged  the  surety.  To  have  this  eftect,  the 
alteration  must  be  such  as  interferes  for  a  time  with  his 
remedies  against  the  principal  debtor.  Now,  the  defendant's 
remedies  against  Cutter,  although  practically  they  might  have 
been  worth  little,  were  to  have  accrued  on  their  payment  of 
the  first  moiety  on  the  1st  of  August.  The  delay,  therefore, 
did  interfere  with  their  remedies  and  came  within  the  rule. 
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There  is  another  view  of  this  cjase,  which,  although  it  was  not 
mooted  at  the  argument,  it  may  be  well  to  notice.  In  the 
agreement  it  is  said,  "That  Cviter  is  indebted  to  Adams  in 
an  amount  which  in  as  yet  unliquidated,''  and  Cutter,  as  we 
have  seen,  "contracts  that  on  or  before  the-  1st  day  of  May, 
1870,  he  will  adjust  and  settle  all  the  mutual  accounts  per- 
taining to  the  business  between  him  and  Adams,  and  will  pay 
to  Adams  the  full  amount  that  shall  be  found  due  to  him 
upon  such  adjustment  and  settlement  of  accounts."  The  pay- 
ment, therefore,  was  to  depend  upon  the  adjustment,  and  it 
appears  from  the  evidence  that  the  adjustment  was  hindered 
and  ultimately  defeated  as  between  Adams  and  Cutter,  by 
the  delays  of  Adams  himself.  It  is  for  this  reason,  perhaps, 
that  Cutter's  failure  to  adjust  and  P&y  the  balance  before  the 
reference  to  Fessenden,  although  charged  in  the  declaration 
as  the  cause  of  ihat  reference,  is  not  charged  as  a  ground  for 
the  claim  of  damages,  which  are  put  at  the  full  sum  awarded 
by  Fessenden.  If  damages  would  be  recovered  under  the 
above  clauses  for  the  alleged  failui'e  of  Cutter  to  adjust  and 
settle  before  the  Is  oft  May,  they  could  only  be  unliquidated 
damages  on  a  declaration  differently  framed.  It  would  be 
impossible,  I  think,  on  such  a  claim,  to  sustain  a  verdict  for 
the  sum  awarded  by  Fessenden,  as  against  the  defendant^ 
depriving  them  of  the  protection  th^  agreement  afforded  them 
in  point  both  of  adjustment  and  of  time.  ^  For  these  combined 
reasons — that  Fessenden's  award  was  not  made  in  time — that 
the  delay  has  discharged  the  defendants,  as  sureties,  and  that 
the  full  amount  cannot  be  recovered  from  them  as  unliquidated 
damage.^,  I  think  that  the  verdict  in  favor  of  the  plaintiff  for 
that  amount  should  be  set  aside. 

Our  judgment  on  the  demurrer  will  depend  chiefly,  if  not 
altogether,  upon  technical  grounds.  The  first  count  sets  out 
the  agreement  of  December  15th,  18G9,  with  a  material  omis- 
sion, however,  as  we  now  learn,  affecting  the  whole  contract, 
but  which,  of  course,  we  cannot  consider  in  this  part  of  our 
judgment.  The  agreement  must  now  be  looked  to  as  it  is 
represented,  not  as  it  was  ;  but  the  count  sets  out  the  promise 
by  Cutter  to  adjust  and  pay  the  amount  found  to  be  due  to 
plaintiff  on  such  adjustment  in  one  and  six  months  from  said 
first  of  May,  with  interest.    It  then  alleges,  on  Cutter's  failure 
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to  adjust  and  settle  the  accoants,  the  award  by  Fesaenden 
bearing  date  the  22nd  of  December,  1870,  and  the  guarantee 
by  defendants,  in  consideration  of  the  agreement  to  the 
plaintiff,  for  the  performance  by  Cutter  of  his  promise,  and 
the  defendants  liability  to  pay  the  plaintiff  the  sum  awarded 
. hy  Feasenden,  with  interest,  ftom  May  1st,  on  the  22nd  of 
Deceml)er.  1870 — that  is,  the  sureties  are  charged  as  liable  to 
pay,  in  one  sum,  on  the  22nd  of  December^  1870,  without 
demand  or  notice,  what  Cutter  had  bound  himself  to  pay,  and 
the  defendants  had  guaranteed  that  he  would  pay  in  equal 
moieties,  on  the  first  days  of  August  and  Novembei\  Here 
arises,  on  the  face  of  the  account,  notwithstanding  the  omission 
I  have  noted,  the  same  incongruity,  the  same  alteration  in  the 
position  of  the  principal  apd  sureties  that  I  have  already 
insisted  on  rendering,  as  I  think,  this  first  count  bad  in  sub- 
stance. 

The  second  count  is  an  account  stated,  and  the  demurrer 
being  to  the  whole  declaration,  it  cannot,  of  coui-se,  as  to  that 
count,  be  sustained.  By  the  modem  rule,  the  plaintiff,  where 
one  or  more  of  the  counts  demurred  to  are  good,  is  no  longer 
entitled  to  a  judgment^  on  the  whole  demun-er  as  being  too 
large.     Bullen.  Jk  Leake,  823  ;  Briscoe  v.  HiU,  10  M.  &  W.,  735. 

The  question  raised  on  the  first  count  turns  upon  a  very 
nice  point  of  pleading.  If  Cutters  neglect  in  the  first  instance 
to  adjust  and  settle  was,  of  itself,  a  ground  of  action,  the 
defect  in  that  count  wa.s  the  want  of  a  specific  breach  thereon, 
and  I  have  not  found  any  case  precisely  in  point.  The  nearest 
approach  to  it  is  the  case  of  Marsh  v.  BidteeU  5  B.  &  Alo.,  507. 
See  also  CJiarnley  v.  Winstarley,  5  East.,  26C,  and  Head  v. 
Baldrey,  6  A.  &  E.,  459  ;  Stephen  on  Pleading,  9th  American 
Edition,  145.  According  to  our  practice,  I  am  of  opinion  that 
the  defendants  are  entitled  to  our  judgment  on  the  first  count, 
and  the  plaintiff  to  our  judgment  on  the  second. 
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Is    Re    SWORD'S  LEASE. 

A  LBABi  of  certain  ooal  areas  granted  to  S.  wtw  dedarod  forfeited  hy  the  CommiaBioner 
of  Mines,  on  the  (cround  that  the  areas  had  been  abanaoned,  and  not  effectively  and  con- 
tinually worked  for  the  space  of  one  year.  S.  was  abttent  from  the  Prorinoe  at  the  time  the 
prooeediugs  were  Uken,  and  the  only  notice  given  him  was  by  means  of  a  paper  posted  upcn 
a  cliff  near  the  sea-shore,  the  areas  being  under  water.  This  notice  was  defective  for  want  of 
definitenen  as  to  the  <diarge8  against  S.,  aud  moreover,  there  was  no  evidence  given  before  the 
Commissioner  that  the  Sheriff  who  posted  the  notSoe  had  made  any  enquity  to  ascertain 
whether  there  was  any  agent  or  person  employed  in  connection  with  the  premises  upon  whom, 
in  the  absence  of  S.,  the  notice  could  h«ve  been  served,  nor  was  any  evidence  given  as  to  the 
loAlity  of  the  cliil  upon  which  the  paper  was  posted,  or  its  contiguity  to  the  areas  in 
question. 

Held,  That  the  prelkninary  notice  being  deficient  in  so  many  points,  all  proceedings 
founded  upon  it  were  void,  and  therefore  the  forfeiture  must  be  set  aside. 

DesBabres,  J.,  now,  (Deceinbei-  22nd,  1873,)  delivered 
the  judgment  of  the  Couit : 

This  case  was  argued  before  us  at  the  last  term,  under  a 
rule  nisi  granted  by  this  Court  to  set  aside  and  cancel  an 
order  or  judgment  of  forfeiture  made  and  given  by  the  Hon, 
Robeiii  Roheriaon,  late  Commissioner  ot  Public  Works  and 
Mines,  of  a  lease  executed  on  the  part  of  the  Crown  on  the 
first  of  June,  1867,  to  William  Swoi^d,  since  deceased,  of  a 
coal  mining  area  situate  on  the  shore  in  the  County  and 
Island  of  Cape  Breton. 

The  grounds  set  forth  in  the  rule,  upon  which  it  is  sought 
to  set  aside  the  order  of  forfeiture  are,  first,  Tliat  the  order  or 
judgment  and  all  proceedings  on  which  it  is  founded,  is  and 
are  illegal,  irregular,  and  not  in  confoimity  with  the  statutes ; 
and,  secondly,  Because  there  waf*  no  notice  given  to  the  lessee, 
William  Stvord,  as  required  by  law,  and  that  th«  Commis- 
sioner of  Mines  had  no  authority  to  make  the  order  and 
pronounce  the  judgment. 

It  appears  from  the  papers  sent  up  to  this  Coui-t  under 
the  writ  of  certiorari  issued  in  this  case,  that  the  proceedings 
in  it  were  instituted  by  the  Commissioner  of  Mines,  at  the 
instance  of,  and  on  a  repi^sentation  in  writing  made  to  him 
by  John  B.  Gampbelt,  dated  15th  September,  1H69,  ujarked 
"  A,"  calling  the  attention  of  the  Commistjioner  to  the  fact 
thsit  Sword^b  lease  was  forfeitable  "  under  section  109  of  the  Act 
consolidating  the  statutes  lelating  to  Mines  and  Minerals,  he 
iiAving  failed  to  comply   with  the  conditions  of  his  lease.'* 
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Acting  on  that  representation,  the  Commissioner  of  Mines,  on 
the  5th  of  May,  1870,  addressed  a  notice  to  WUHam  Sicord, 
marked  •*  B."  to  the  following  eflect :  "  It  has  been  represented 
to  me  that  you  have  failed  to  comply  with  the  provisions  of 
the  lease  granted  to  you  by  Her  Majesty  the  Queen,  of  a  coal 
area  near  Olace  Buy,  in  the  County  of  Cape  Breton,  dated 
June  1st,  1867,  and  that  you  have,  for  the  space  of  one  year, 
abandoned,  and  have  not  effectively  and  continually  worked 
the  said  area.  I,  therefore,  a8  per  clause  109  of  the  Act  relating 
to  Mines  and  Minerals,  give  notice  that  on  Wednesday,  the  first 
day  of  June,  1870,  at  ten  o'clock  in  the  forenoon,  I  will  hold 
a  Court  in  my  office,  in  Halifax,  to  investigate  the  said 
representation,  and  you  will  govern  yourself  accordingly." 
This  paper,  as  appears  from  an  affidavit  of  Charles  W,  Hill, 
was  on  the  12th  May,  1870,  by  him  placed  on  the  edge  of  a 
cliff  at  the  sea,  shore  between  Bridgeport  and  Glace  Bay,  in 
the  County  of  Cape  Breton,  as  a  notice  to  William  Swoi^ 
of  the  investigation  intended  to  be  made  by  the  Commissioner 
of  Mines  for  the  violation  of  the  provisions  of  the  lease  under 
the  section  named.  The  Court,  presided  over  by  the  Commis- 
sioner of  Mines,  met  pursuant  to  the  notice,  at  the  time  and 
place  appointed,  and  on  that  day  the  representation  contained 
in  the  letter  of  Mr,  Campbell  to  the  Commissioner  of  Mines, 
marked  "  A,"  was  produced  and  put  in,  together  with  the 
affidavit  of  Mr.  Hill  of  the  service  of  notice  upon  William 
Sword,  as  therein  described.  The  Court  met  for  the  third 
time  on  the  4th  June,  1870,  and  upon  that  occasion  John 
Rutfterfoi^l,  Inspector  of  Mines,  was  examined  as  a  witnes.^ 
and  testified  that  he  was  acquainted  with  the  property,  saw  it 
last  fall,  visited  it  officially  then  and  observed  that  the  area 
in  question  had  not  any  work  done  on  it ;  that  all  returns 
from  coal  mines,  according  to  the  course  of  business  in  the 
office,  passed  through  his  hands,  and  no  returns  from  this  area 
had  ever  been  made  to  the  Commissioner  of  Mines  and  Works 
office,  and  nothing  had  been  done  on  this  area  from  the  time 
of  the  application  to  the  time  of  the  obtaining  the  lease  of 
the  area  by  William  Sword. 

Upon  this  evidence  alone  the  Commissioner  of  Mines,  on 
the  first  of  July,  1870,  pronounced  judgment  on  the  question 
involved,  to  the  effect  that  after  a  full  investigation  of  the 
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diargas  made  by  Jijihn  B,  CampbdZ  against  Wiliiam  Svxyi^d 
for  non-fulfilmeiit  of  the  conditions  of  the  lease,  he  had 
decided  that  the  charges  were  fully  sustained,  and  therefore 
declared  the  lease  forfeited. 

On  the  4th  AugiUt,  1870,  the  copy  of  a  notice  dated  €tli 
J}dy  of  that  year,  addressed  to  WiUiam  Sword  and  signed 
by  the  Commissioner  of  Mines,  announcing  hid  judgment  of 
forfeiture,  and  declaring  it  to  be  under  the  provisions  of  chap, 
i,  section  110,  of  32  Viet.  (18G9),  was,  as  it  appears  from  the 
affidavit  of  CharU%  W.  Hill,  posted  in  a  conspicuous  place  at 
the  sea  shore  between  Bridgeport  and  Olace  Bay,  in  the 
County  of  Cape  Breton,  on  the  land  near  the  areas  leased, 
the  same  being  covered  with  water.  In  this  affidavit  it  was 
stated  by  Jl/n  Hill  that  no  person  known  to  him  was  in  pos- 
session of  the  property  or  interested  therein,  upon  whom 
service  could  be  made. 

These  are  the  facts  upon  which  we  are  to  form  our 
opinions  as  to  the  legality  or  illegality  of  the  proceedings  had 
before  the  Commissioner  of  Mines,  and  on  which  he  pro- 
nounced the  lease  in  question  to  be  forfeited  to  the  Crown, 
That  he  possessed  the  power  under  chaptw  1,  section  110,  of 
32  Vi4st^  io  inquire  into  and  adjudicate  upon  the  question 
involved  in  this  case,  there  can,  it  appears  to  me,  be  no  doubt ; 
but  the  question  for  our  consideration  is,  whether  he  exercised 
the  large  poweis  entrusted  to  him  consistently  with  the 
requirements  of  the  law,  all  of  which  must  be  strictly 
observed  in  a  case  like  this. 

The  facts  testified  to  by  Ruthen^ord,  who  was  the  only 
witness  called  before  the  Commissioner  of  Mines,  were  not 
controverted  hy  the  lessee,  no  person  having  appeared  before 
the  Commiesioner  to  protect  his  interest  in  the  lease;  but 
although  the  evidence  of  this  witness  shews  the  mining  area 
had  not  been  worked  upon,  it  appears  from  the  affidavit  of 
Mr,  H-endry,  the  administrator  of  the  estate  of  the  lessee, 
who  is  now  seeking  to  cancel  the  judgment  of  forfeiture,  that 
so  far  from  having  any  intention  to  abandon  this  property, 
the  lessee,  aware  that  a  large  expenditure  of  money  would  be 
required  to  develope  it,  had,  with  that  view,  proceeded  to 
Greai  Britain  to  solicit  the  aid  of  capitalists,  and  had,  as  he 
was  informed,  entei*ed  into  arrangements  with  the  proprietor 
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of  certain  iron  works,  for  the  manufacture  of  certain  expensive- 
machinery  to  enter  upon  the  work ;  that  while  he  was  so- 
engaged,  Mr.  Campbell  caused  proceedings  to  be  taken  for  the 
forfeiture  of  the  lease,  which  resulted  in  a  jucigment  being 
pronounced  against  btni  by  the  Commissioner  of  Mines. 

The  proceedings  in  thit^i  case  having,  as  it  appears,  been 
conducted  in  the  absence  of  the  lessee,  one  of  the  principal 
grounds  on  which  the  judgment  of  the  Oommissioner  is  com- 
plained of  is,  that  no  notice  of  the  proceedings  was  ever 
personally  or  consti-activeiy  served  upon  him,  and  no  oppor- 
tunity afforded  him  of  resisting  the  charges  made  against  him 
to  procure  a  forfeiture  of  the  lease.  This  is  an  important 
objection,  demanding  the  most  careful  consideration,  and  one 
which,  if  sustained,  must  of  it-self  render  the  judgment  void. 

In  my  view,  the  legality  of  the  proceedings  iiMist  depend 
on  the  character  and  sufficiency  of  the  preliminary  notico 
required  to  be  served  on  the  lessee,  etc.  As  that  is  the  foun- 
dation on  which  the  decree  of  forfeiture  rests,  and  if  that 
notice  is  defective  either  in  point  of  form  or  service,  though 
the  second  and  last  may  be  good,  no  subsequent  proceedings- 
had  under  it  can  atfect  the  rights  of  the  lessee,  for  no  persoi^ 
can  or  ought  to  be  deprived  of  his  property  by  the  judgment 
of  any  Court,  without  notice  of  the  grounds  on  which  this  is 
sought  to  be  done.  By  section  110  of  chapter  J,  32  Vict^ 
(Act  of  1869)  it  is  declared  that,  "  where  it  shall  be  represented 
to,  or  come  to  the  knowledge  of  the  Chief  Commissioner  of 
Mines,  that  any  mines  or  minerals  claimed  »nder  a  lease  from 
the  Crown  or  under  a  lease  granted  pursuant  to  this  act,  have- 
been  abandoned  for  the  space  of  one  yenXr  or  have  not  been 
effectively  and  continuously  worked,  etc.,  the  Chief  Commis- 
sioner of  Mines  shall  cause  a  notice  to  be  personally  served 
upon  the  lessee  or  his  agent,  or  person  principally  employed 
on  the  premises,  or  shall  cause  such  notice  to  be  posted  up 
upon  the  premises  leased,  where  no  person  can  be  found  to 
make  service  thereof,  informing  him  of  such  charge  and 
appointing  a  time,  to  be  not  less  than  fourteen  days  after  the 
service  or  posting  of  such  notice,  and  also  a  place  for  the 
investigation  thereof/'  The  notice  contemplated  by  thi» 
section  of  the  act  of  1869  is  the  first  step  which  the  Com- 
missioner of  Mines  is  required  to- take,  and  as  thia  notice,  as  i 
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read  ifc,  was  evidently  intended  to  have  the  eflTcet  and  supply 
the  place  of  a  writ  of  siummons  or  process  to  bring  the  party 
complained  of  before  the  ContniissioneT  of  Mines  to  answer 
the  charges  made  against  hini,  it  fcillows  as  a  necessary  con- 
sequence that  the  charges  so  made  must  be  plain  and  explicit^ 
so  as  to  give  to  such  party  all  the  information  necessary  to 
enable  him  to  prepare  for  and  make  his  defence. 

Now  the  complaint  or  charge  made  by  Mr,  Cam'pbelt 
'against  the  lessee  is  of  a  very  general  and  indefinite  character^ 
It  professes  to  be  a  charge  for  violating  the  provisions  of  nee- 
tion  100  of  an  act,  the  chapter  of,  or  the  year,  or  reign  in 
which  it  was  passed  is  not  given.  But  the  notice  of  the  .5th 
May^  addressed  hy  th^  Commissioner  of  Mines  to  ithe  lessee^ 
is  not  founded  on  section  109  of  the  act  of  lb(i9,  (if  that  is 
the  section  to  which  Mr,  Cav^iybeirn  charge  is  meant  to  apply) 
it  is  based,  though  not  so  expressed,  on  section  1 10,  chapter  1, 
of  that  act,  while  it  professes  to  be  under  section  100.  The 
charge  made  by  Mr.  Campbell,  and  that  contained  in  the  first 
or  preliminary  notice  addressed  by  the  Commissioner  of  Mines 
to  the  lessee,  are  inconsistent  with  each  other,  and  do  not 
give  the  lessee  the  information  it  was  intended  he  should 
have.  Taken  together,  these  charges  were  calculated  to  per- 
plex and  mislead  the  lessee,  and  leave  him  in  doubt  as  to  the 
true  nature  of  the  charge  he  was  called  upon  to  answer.  It 
Avas  therefore  an  indefinite  and  insufficient  notice  on  the  face 
of  it,  and  not  such  as  I  think  the  act  required.  But  there  is 
another  serious  objection  to  it  upon  another  ground,  and  that 
is,  that  it  was  not  served  in  conformity  with  chapter  1,  section 
8,  of  33  Vict,  (1870)  made  in  amendment  of  chapter  1  of  the 
act  of  1869,  which  declares  that  where  notices  are  to  be 
posted  on  the  premises  under  the  act  hereby  amended,  or  of 
any  of  the  sections  thereof,  and  the  areas  in  respect  of  which 
the  notices  are  to  be  posted  shall  be  covered  with  water,  the 
notices  may  be  posted  on  the  land  as  near  as  conveniently 
vuiy  be  to  the  areas  so  covered  with  water,  Mr,  Hill,  in  his 
affidavit  marked  "B,"  states  that  he  posted  a  copy  of  the 
notice  on  the  edge  of  the  clifi*  at  the  sea  shore,  between 
BHdgeport  and  OUice  Bay,  in  the  County  of  Cape  Breton,  as 
a  notice  to  the  lessee.  He  does  not  state  the  particular 
locality  of  the  cliff,  or  that  it  was  contiguous  to  or  near  the 
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area  leased,  nor  does  it  appear  from  the  report  of  the  Com- 
missioner of  Mines,  that  any  evidence  whatever  was  produced 
before  him  as  to  the  locality  of  the  cliff  in  reference  to  the 
mining  area  inclu'led  in  the  lease,  or  that  there  was  any  evi- 
dence to  .shew  that  any  inquiry  had  been  made  to  ascertain 
whether  there  was  any  agent  or  person  employed  in  connec- 
tion with  the  premises  upon  whom  the  notice  could  have  been 
served.  It  seems  to  me  impossible,  therefore^  to  hold  that  the 
posting  of  the  notice  on  a  cliff  at  the  sea  shore  between 
Bridgeport  and  Glace  Bay,  in  the  County  of  Cape  Breton^ 
the  position  of  which  cliff  was  not  proved  to  be  near  the 
mining  area  in  question,  was  a  service  in  conformity  with 
section  3  of  the  act  of  1870,  which  I  consider  it  was  absolutely 
essential  to  prove  in  order  to  legalize  and  give  effect  to  the 
juvlgment  of  forfeiture  pronounced  in  this  ease  by  the  Com- 
missioner of  Mines. 

For  these  reasons,  and  on  consideration  of  all  the  circum'- 
stances  of  this  case,  I  am  of  opinion  that  the  order  or  judgment 
of  forfeiture  cannot  be  sustained,  and  that  the  rule  for  setting 
it  aside  must  be  made  absolute. 


WOODWORTH  v.  CUTTEN. 

DEP8!n>A!tT,  'A'fainst'whom  a  ]nd.rm6nt  by  default  bud  been  regularly  entered  up,  applied 
within  a  year  to  hire  ttie  Judjnuent  eet  p-^de,  and  to  be  allowed  to  come  in  and  defend,  dis- 
eloeing  a  defence  on  the  nierita.  Plaintiff  v«wj  allowed  to  controvert  the  moritorlousncw  of 
tills  application,  but  the  Judge  decided  to  grant  it  on  terms. 

Ueld,  That  having  to  exercised  hia  diaerBtion,  Judge's  dedalon  would  oot  be  lataifered 
with. 

SemjbU.  It  is  not  a  matter  of  rl.fht  for  plaintifr  to  reply  by  afllldavit  to  applications  of  thin 
kind,  and  where  be  is  {lermitted  to  d»  so,  he  sbeuld  eonflaa  himself  to  the  estabUsbinfr  of  vatA 
«tber  facts,  exclusive  of  merits,  as  might  be  ooosiderod  suffldeiii  to  defeat  the  applicatioo. 

McCuLLY,  J.,  now,  (December  22nd,  1873,)  delivered  the 
judgment  of  the  Court : —  ^ 

This  is  an  appeal  from  a  Judge's  order  by  plaintiff;  who 
had  marked  a  default  regularly  for  want  of  appearance  and 
plea.  The  application  to  remove  this  default  was  made 
within  a  year  after  final  judgment,  upon  affidavits  accounting 
for  defendant'^  non-appearaaee,  and  disclosing  a  defence  upon 
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the  merits,  with  the  particular  grounds  thereof,  under  section 
26  of  the  Revised  Statutes,  chapter  134.  The  plaintiff  was 
allowed  to  reply  and  controvert  the  meritoriousness  of 
defendant's  application.  This,  so  far  as  I  am  aware,  is 
contrary  to  the  practice  heretofore  established.  It  is  not  a 
matter  of  right  for  the  plaintiff  to  reply  by  affidavit  in  this 
class  of  ca.ses.  And  where  a  Judge  or  a  Court  grants  leave  it 
has  been  held  that  he  should  confine  himself  to  the  establishing 
of  such  other  facts,  exclusive  of  merits,  as  might  be  considered 
sufficient  to  defeat  the  defendant's  application.  His  affidavits 
have,  however,  been  again  read. 

After  a  careful  perusal  of  the  affidavits  filed  and  read, 
whether  regarded  from  one  standpoint  or  the  other,  that  is  to 
say,  as  showing  that  defendant  was  not  entitled  to  the  relief 
sought,  in  not  complying  with  the  requirements  of  the 
statute,  or  on  a  question  of  meiits,  I  am  unable  to  arrive  at 
the  conclusion  that  the  learned  Judge,  in  making  the  qualified 
order  for  letting  defendant  in  to  defend  the  suit  on  terms, 
exercised  an  unwise  or  an  unsound  discretion. 

In  a  case  decided  so  recently  as  November  14th,  1873, 
IV.  iJ.,  vol.  22,  p.  61,  Martin,  B.,  had  made  an  order  requiring 
defendant  to  attend  to  answer  orally  to  questions  not 
sufficiently  answered  by  affidavits,  &c.  Denman,  J.,  there, 
among  other  things,  remarks  :  "  The  Court  is  always  slow  to 
interfere  mth  a  Judge's  discretion."  The  statute  under  which 
the  Judge  acted  is  confessedly  one  of  that  class  known  in  the 
law  as  remedial,  and,  therefore,  per  Lord  Kenyon,  Turtle  v. 
HaHwell,  6  T.  R.,  429,  the  Courts  will  extend  the  remedy  so  far 
as  the  words  will  admit.  The  rule  ni%i  must  be  discharged 
with  costs. 
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Plaintiff  shipped  a  cai^o  conid8tinv  of  dry  and  piokled  fish,  pork.  oat«,  peu,  &&,  to 
pemerara,  part  of  th«  cMjgo  belnjf  «>n  deck,  and  Insured  it  with  defendants.  By  the  policy  the 
Utter  were  uot  to  be  liable  (or  psirtial  loss  or  paHiciilar  average,  unless  amouatinir  to  five  per 
cent.,  and  as  to  the  oats  and  dry  flsh,  to  be  free  from  average  unless  general.  On  the  way  the 
voesel  enooantered  very  heary  weather,  lost  all  her  deck'load,  spranjr  a  le&k,  sustained  damaice 
to  her  rigging,  and  so  was  eompelled  to  put  in  to  Barbtkdoes  for  repairs,  where  the  cargo  was 
landed,  and  after  survey  sold  by  the  mAater.  The  cargo  was  all  more  or  less  injured  by  water, 
sad  according  to  the  evidence,  the  flsh,  if  reshlpped,  would  have  been  of  little  value  when  it 
reached  its  destination.  The  plaintiff  knea-  nothing  of  what  had  been  done  until  ho  received 
the  account  sales  of  the  cargo,  with  the  protest  and  survey,  and  these  he  at  once  sent  to  the 
defendants.  He  olaimed  for  a  total  toss.  Defendants  contended  that  the  loss  was  only  partial, 
and  that  the  cargo  ought  to  have  been  forwarded.  From  the  evidence  it  did  not  cleoxly 
appear  that  the  cargo  was,  upon  the  whole,  so  injured  as  that  If  forwarded  to  its  destination 
the  expense  wouki  have  exoeeded  its  value  on  arrival  there.  There  was  no  question  bat  that 
the  master  acted  in  good  faith,  and  just  as  a  prudent  uoinsured  owner  would  have  done  uuder 
the  circumstances. 

Ueldt  That  in  the  absence  of  conclusive  evklence  that  the  cargo  might  not  have  been  sent 
on  to  its  destination  at  an  expense  less  tlian  its  probib'e  value  there,  the  lo3S  must  be  con- 
sidered partial,  and  the  defendants  liable  only  for  general  average  thereon,  Mrith  the  exception 
of  the  deck-load,  which  was  a  total  loss. 

The  proper  test  in  respect  to  goods  which  have  been  sea-damaged  and  taken  to  an  Inter- 
mediate port,  whether  memorandum  articles  or  not,  Is  not  whether  an  uninsured  owner  would 
have  sold  them  there,  but  whether  they  can  be  sent  on  to  their  destination  at  a  Ices  expense 
than  their  value  on  arrival  there,  for  w^hen  the  whole  er  any  part  of  the  caigo  can  be  sent  on, 
the  master  has  no  authority  to  sell,  nor  can  the  aanired  recover  for  a  total  loss. 

Ritchie,  E.  J.,  now,  December  22nd,  1873,  delivered  the 
judgment  of  the  Court : — 

A  case  having  been  agreed  upon  by  the  partias  to  this 
suit,  was  submitted  to  the  Court  for  its  decision. 

The  plaintifi*  sliipped  in  the  brigantine  Six  Freres,  on  a 
voyage  fioiu  Halifax  to  Demerara,  a  cargo  of  merchandize, 
consisting  of  dry  fish  in  casks  and  boxes,  invoiced  at  $7,501.50 ; 
fifty  barrels  of  pork  at  $1,075  ;  twent}'  casks  of  oats  at  SKH  ; 
one  hundred  barrels  of  mackerel  at  $800  ;  split  peas  at  $45.50 ; 
hay  at  $4*0.69;  lumber  at  $15;  shingles  at  $18.75;  and 
twenty -five  barrels  of  herrings  at  $li2.50,  amounting,  with 
the  charges  of  shipment,  &c.,  to  $11,119,  besides  a  deck  load 
invoiced  at  $l7i.41,on  the  former  of  which  the  defendants 
insured  the  sura  of  $6,000,  and  on  the  latter  $150.  By  the 
policy  the  defendants  were  not  to  be  liable  for  partial  loss  or 
particular  average  unless  amounting  to  five  per  cent.,  and  by 
the  usual  memorandum  the  oats  and  dry  fish  were  warranted 
by  the  assured  free  from  average  unless  general. 

After  leaving  Halifax  the  brigantine  encountered  very 
heavy  weather,  she  sprung  a  leak,  was  thrown  on  her  beam 
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ends,  and  part  of  the  deck  load  was  thrown  overboard,  the 
remainder  having  been  washed  away  ;  besides  serious  damage 
to  the  rigging  and  spars  of  the  vessel,  her  deck  was  broken 
open  by  one  of  the  spars  falling  on  it. 

On  account  of  this  damage  the  vessel  put  into  Barhadoes 
for  repairs,  where  the  cargo  wa^  landed  and  after  survey  was 
sold  by  the  master.  It  appears  frotn  the  evidence  refen'ed  to 
in  the  ca.se  that  the  dried  fish  were  found  more  or  les« 
damageil  bj'^  sea  water,  as  well  as  the  bay  and  oats ;  that  so!ne 
of  the  fish  were  in  a  putrified  state,  and  the  pickled  fish 
deteriorating,  some  of  the  mackerel  having  become  tainted ; 
that  the  lumber,  shingles  and  pork,  not  being  of  a  perishable 
nature,  might  havfe  been  re-shipped,  and  it  was  possible  that 
(ome  of  the  pickled  fish  might  have  been  re-shipped,  but  the 
witness  would  not  undertake  to  say  what  ita  state  would  have 
been  on  its  arrival ;  the  witnesses  concurred  in  thinking  that 
as  all  the  fish  was  deteriorating,  it  would  be  worth  very  little 
when  the  vessel  was  repaired  and  ready  for  sea ;  that  it  would 
have  been  folly  to  have  sent  the  rotten  fi.sh  on  another 
voyage,  or  to  have  sent  the  vessel  on  with  so  inconsiderable  a 
portion  of  the  cargo  as  the  lumber  and  pork  ;  that  a  trading 
schooner  could  have  been  found  to  forward  the  cargo  to  its 
destination,  but  as  the  last-men tiotied  articles  were  the  only 
portions  of  the  cargo  fit,  in  their  opinion,  to  be  re-shipped  or 
kept  in  store,  the  sale  of  the  whole  was,  they  considered,  njost- 
for  the  interest  of  all  concerned,  and  a  sale  took  place  in 
accordance  with  their  recommendation.  A  general  average 
statement  was  made  at  Barhadoes^  which  settled  the  amount 
to  be  contributed  by  the  plaintiff  or  his  in.^ui'ers  at  $1,079.54. 
The  plaintiff  heard  nothing  and  knew  nothing  of  the  damage 
to  the  vessel  and  lass  until  he  received  the  account  of  sales  of 
the  cargo,  with  the  protest  and  surveys,  which,  he  at  once 
enclosed  to  the  defendant's  agent,  furnishing  him  thereby 
with  proof  of  loss  and  interest,  as  required  hy  the  policy. 

The  plaintiff  claims  for  a  total  loss  of  the  whole  cargo,  as 
well  that  under  deck  as  that  above.  The  defendants  contend 
that  the  loss  was  only  partial,  and  that  part  of  the  goods  were 
free  from  partial  loss  under  the  memorandum,  and  that  the 
cargo  was  in  a  condition  to  have  been  forwarded  to  its 
destination,  and  ought  to  have  been  forwarded. 
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If  the  Court  should  decide  ihat  plaintiff  in  entitled  to 
recover  for  a  general  average,  actual  or  constructive  total  lo»s, 
and  total  loss  of  deckload,  judgment  to  be  entered  for 
IP2,986.65,  with  interest  from  31st  May,  1871,  and  costs.  If 
the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  for  a  general  average,  or  particular  loss,  or  loss  of 
deckload,  then  the  defendants  to  have  judgment  with  casts. 
The  policy,  the  declaration  and  pleas,  the  evidence  taken 
under  commission,  and  the  invoice  of  the  goods  to  be 
considered  part  of  the  case. 

There  are  no  grounds  whatever  for  contending  that  the 
defendants  are  not  liable  for  a  total  loss  of  the  deckload, 
which  was  insured  separately  for  a  specific  sum,  and  was 
entirely  lost  by  the  perils  insured  against ;  indeed,  the 
contention  on  this  point  w*as  abandoned  on  the  argument 
The  important  questions  for  our  consideration  are  whether 
the  sale  of  the  cargo  at  Barbadoea,  by  the.  master,  was 
justifiable  under,  the  circumstances,  and  if  so,  whether  the 
plaintiff  can  recover  for  a  total  loss  without  notice  of 
abandonment. 

If  we  should  arrive  at  the  conclusion  that  the  sale  of  the 
cargo  was  justifiable,  the  plaintiff  would  not,  I  think,  be 
precluded  from  claiming  for  a  total  loss  from  the  want  of 
notice  of  abandonment.  An  abandonment  implies  that  there 
is  something  to  abandon,  which  is  to  be  transferred  to  the 
insurer,  in  which  case,  if  the  owner  means  to  claim  for  a  total 
loss,  he  must  give  notice  of  abandonment  in  a  reasonable  time 
after  intelligence  of  the  disaster,  but  where,  before  receiving 
such  intelligence,  the  goods  insured  have  been  sold,  and  he 
receives  at  the  same  time  information  of  the  disaster  and  of 
the  sale,  then,  if  the  sale  was  justifiable,  there  was  nothing  to 
abandon,  apd  an  abandonment  could  be  of  no  avail.  In 
Famworth  v.  HydCj  18  C.  B.  N.  S.,  835,  this  point  came  up, 
and  it  was  held  that  notice  of  abandonment  was  not  necessary 
when  the  information  of  the  loss  and  of  the  sale  of  the  cai^o 
reached  the  assured  at  the  same  time.  The  question  was  very 
much  discussed  in  Potter  v.  Rankin,  first  in  the  Common 
Pleas,  then  on  appeal  in  the  Exchequer  Chamber,  and  finally 
in  the  House  of  Lords.  L.  R.,  3  C.  P.,  662  ;  L.  R.,  4  0.  P.,  76  ; 
L.  R.,  5  C.  P.,  518 ;  L.  R.,  6  E,  &  L,  App.  83.    Mr.  Justice  Brett, 
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in  the  last-mentioned  report,  p.  102,  says :  "  It  seems  to 
me  to  be  a  proposition  without  foundation  of  reason  to 
say  that  there  must  be  an  abandonment  when  there  is 
nothing  to  abandon.  If  the  case  of  Knight  v.  Faith,  15 
Q.  B.,  649,  decided  the  contrary,  I,  with  deference,  think 
it  a  wrong  decision.  The  view  of  the  Court  of  Common 
Pleas,  in  Farmvorth  v.  Hyde,  not  overruled  on  this  point 
in  the  Court  of  Error,  seems  to  me  to  be  correct.  I  venture 
to  affirm  that  it  is  a  correct  proposition  of  insurance  law 
to  say  that  no  abandonment  is  necessary  and  no  notice  of 
abandonment  is  required  where  there  is  nothing  to  abandon 
which  can  pass  to  or  be  of  value  to  the  undfi-writers."  Mr. 
Justice  Bladcbui^,  on  page  121,  says,  "where  the  assured  could 
not  learn  that  his  ship  bad  got  into  difficulties  at  a  distant 
place  till  long  after  the  disaster,  and  the  underwriters  could 
only  send  out  orders  which  would  arrive  later  still,  under  such 
circumstances,  a  notice  of  abandonment  was  often  a  very  idle 
ceremony,  and  in  my  opinion  unnecessary  if  the  facts  did 
amount  to  a  total  loss,  inoperative  if  they  did  not ;  if  there 
was  nothing  they  could  do,  no  notice,  I  think,  is  required." 
This,  I  apprehend,  is  the  principle  of  Cambi*idge  v.  Anderton, 
2  B.  &  C,  691 ;  Roux  v.  Salvador,  3  Bing..  N.  C,  266,  and 
Fameworth  v.  Hyde ;  for  as  has  often  been  observed,  a  sale 
by  the  master  is  not  one  of  the  underwriters*  perils,  and  is 
only  material  as  shewing  that  there  is  no  longer  anything 
which  can  be  done  to  save  the  thing  sold  for  whom  it  may 
concern.  It  conclusively  determines  that  neither  assurers  nor 
assured  can  do  anything,  and  consequently  that  a  notice  of 
abandonment  would  be  but  an  idle  form  on  which  nothing 
could  be  done,  and  which  therefore  ia  unnecessary.  Lord 
Chelmsford,  p.  157,  referring  to  Farvsivorth  v.  Hyde,  said  : 
^  This  case  seems  to  place  the  rule  as  to  notice  of  abandonment 
OB  a  reasonable  foundation ;  no  prejudice  can  possibly  arise 
to  the  underwritera  from  withholding  a  notice  where  it  is 
wbollj'  out  of  their  power  to  take  any  steps  to  improve  or 
better  their  position."  Lord  Hatherly  and  the  other  Judges 
concurred  in  these  views,  and  they  are  so  applicable  to  the 
case  before  us  that  we  can  have  no  hesitation  in  coming  to 
the  conelusioOr  in  accordance  with  them,  that  if  otherwise 
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entitled  to  recover^  t.lm  plaintiff  is  not  precluded  from  doing 
HO  from  the  want  of  notice  of  abandonment 

I  would  not  have  it  to  be  inferred,  however,  that  if  an 
abandonment  had  been  nece^isary  what  was  done  in  this  case 
tlid  not  amount  to  it;  a  ciaiiu  for  a  total  loss  may  not 
necessarily  imply  an  abandonment,  but  it  may  be  so  made  as 
to  convey  as  plain  an  implication  as  if  made  by  express 
words;  a  letter  to  theunderwriters  containing  a  statement  of 
the  loss,  and  enclosing  an  account  of  sales,  and  claiming  the 
balance  of  the  amount  insui*ed,  after  giving  credit  for  the 
salvage,  (tantamount  to  what  was  done  in  this  case)  was  held 
to  be  a  sufficient  abandonment.  Paiapaco  Insvuranoe  Co.  v, 
Southgate,  5  Peters,  N.,  004 ;  and  in  Gnri'y  v.  Bombay  Native 
Ins.  Co,y  L  R.,  3  P.  C,  72,  information  of  the  wreck  of  the 
vessel  and  claim  on  the  underwriters  for  payment  of  the 
amount  of  the  policy  on  the  cargo  was  held  to  be  sufficient 
notice  of  the  abandonment.  In  PhiL  Ina^y  p.  1682,  the  author 
says :  "  The  rule  dispensing  with  any  particular  form  of 
al>andonDient  amountds  substantially  to  the  rule  that  it  is 
^sufficient  for  the  assured  to  signify  distinctly  that  he  al^andons, 
and  he  cannot  signify  this  more  distinctly  than  by  claiming  a 
total  loas.  I  therefore  conclude/'  he  goes  on  to  say,  "  that  the 
claiming  of  a  total  loss  is  a  sufficient  expi*ession  of  an  intention 
to  abandon." 

But  have  tlie  goods  insured,  by  the  defendants  sustained 
such  an  amount  of  sea  damage  as  juKtified  the  sale  of  them  at 
Barbadoes,  and  entitle  the  plaintiff  to  oiaim  a  total  loss  ? 

If  the  rule  in  relation  to  an  insured  cargo  were  the  same 
as>  that  recognizetl  xn  the  case  of  a  ship,  that  when  damaged 
and  taken  to  an  intermediate  port,  a  sale  by  the  master  would 
be  justifiable  and  bind  the  insurers  when  made  boiui  fide  and 
under  such  circumstances  as  would  have  induced  a  prudent 
uninsured  owner  to  have  adopted  that  course,  we  might  on 
that  test  decide  this  case  in  favor  of  the  plaintiff,  bat  the 
proper  test  in  respect  to  goods  which  have  been  sea  damaged 
and  taken  to  an  intermediate  port,  whether  memorandum 
articles  or  not,  is  not  whether  an  uninsured  owner  would  have 
sold  them  there,  but  whether  they  can  be  taken  or  sent  on  to 
their  port  of  destination  at  a  less  expense  than  their  value  on 
their  arrival  there,  for  when  the  whole  or  any  part  of  the 
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cargo  can  be  sent  on,  the  master  has  no  authority  to  sell  nor 
the  assured  to  recover  for  a  total  loss.  I  do  not  mean  to  say 
that  where  the  portion  of  the  cargo  saved  is  so  trifling  in 
amount  as  that  it  would  be  manifestly  unreasonable  to  have  it 
sent  on  or  to  expect  the  vessel  to  resume  her  voj'age  to  take 
it,  the  master  may  not  and  ought  not  to  decline  further 
expense  in  prosecuting  an  adventure  which  could  be  of  no 
practical  advantage  to  the  owners,  and  might  be  very 
detrimental  to  their  interest. 

In  the  case  before  us  some  of  the  property  insured  has 
been  shown  to  have  been  in  a  very  damaged  state;  but  a 
considerable  portion  of  it  was  but  partially  injured  and 
capable  of  being  taken  on  in  the  vessel  or  of  being  re-shipped, 
and  the  means  of  re-shipping  were  at  hand,  the  lumber  and 
pork  were  uninjured  and  capable  of  being  stored  at  Barbadoes 
or  sent  on  to  Demerara.  There  is  nothing  in  the  evidence  or 
in  the  case  to  lead  to  the  inference  that  the  pickled  flsh  had 
sustained  any  very  serious  damage.  We  are  told  that  some 
of  them,  we  are  not  told  what  quantity,  might  have  been 
re-shipped,  and  as  regards  that  part  of  the  cargo  consisting  of 
dried  fish  which  had  sustained  the  most  damage  the  evidence 
is  most  unsatisfactory.  It  is  described  as  all  more  or  less 
damaged,  some  of  it  being  in  a  putrified  state  and  very 
offensive,  and  all  of  the  witnesses  said  it  would  have  been  an 
insane  act  to  have  sent  that  rotten  fish  for  another  sea  voyage. 
This  is  strong  language,  as  shewing  the  opinion  of  the 
witnesses  as  to  the  advisability  of  selling  it  at  Barbadoes 
rather  than  sending  it  on  to  Demerara;  but  though. a  part  of 
the  dried  fish  unquestionably  was  very  bad,  have  we  evidence 
that  such  was  the  character  of  the  whole  lot,  and  are  we  to 
infer  this  when  we  find  that  it  brought  at  Barbadoes  nearly 
as  much  as  its  invoice  price,  and  are  we  justified  in  assuming 
4  that  even  this  part  of  the  cargo  would  have  been  utterly 
worthless  on  its  anival  at  Demerara  w^ithout  the  testimony 
of  a  single  witness  that  such  in  his  opinion  would  have  been 
the  case  ? 

We  have  no  statement  or  evidence  what  would  have  been 

the  probable  value  of  the  cargo  on  its  arrival  at  Demerara,  or 

what  would  be  the  expense  of  trans-shipping  and  sending  it 

on,  and  we  are  left  in  ignorance  as  to  the  extent  of  repairs 
26* 
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required  for  the  vessel,  or  the  time  which  would  be  occupied 
in  fitting  her  for  sea,  without  this  information,  which  it  was 
for  the  plaintiff  to  supply.  We  are  not  in  a  condition  to  say 
that  he  has  made  a  case  which  entitles  him  to  recover  for  a 
total  loss. 

Roux  V.  Salvador  was  mach  relied  on  for  the  plaintiff  at 
the  argument,  but  that  case  differed  materially  from  this. 
The  Court  there  had  the  evidence  which  we  have  not.  Lord 
AbingeVy  C.  J.,  speaking  of  perishable  goods,  said  :  "  If  goods 
once  damaged  by  the  perils  of  the  sea  and  necessarily  landed 
before  the  termination  of  the  voyage  are  by  reason  of  that 
damage  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  re-shipped  into  the 
same  or  any  other  vessel,  if  it  be  certain  that  before  the 
termination  of  the  original  voyage  the  species  itself  would 
disappear  and  the  goods  assume  a  new  form,  losing  all  their 
original  character,  the  loss  is  total ;  the  existence  of  the  goods 
or  a  part  of  them  in  specie  is  neither  conclusive  nor  in  many 
cases  a  material  circumstance.  The  jury  have  found  that  the 
hides  were  so  far  damaged  that  they  never  eould  have  arrived 
in  the  form  of  hides,  fermentation  and  putrefaction  had 
commenced,  and  a  total  destruction  of  the  hides  before  their 
arrival  became  as  inevitable  as  if  they  had  been  lost  into  the 
sea  or  had  been  destroyed  by  fire." 

In  Roaetto  v,  Gumey,  11  C.  B.,  176.  it  was  laid  down  that 
where  the  whole  or  the  pari  of  a  cargo  is  practically  capable 
of  being  sent  on,  the  master  cannot  sell.  If  the  ship  can  be 
repaired,  the  master  must  carry  it  on;  if  she  cannot  be 
repaired  he  is  empowered  to  send  it  on,  and  he  cannot  sell  so 
as  to  affect  the  underwriters  with  a  total  loss  if  he  can  send 
it  so  that  on  its  arrival  it  will  be  worth  more  than  the  freight 
and  expenses  connected  with  it. 

In  previous  cases  a  similar  doctrine  had  been  held.  In 
Revmer  v.  Ringroaey  6  Exch.,  263,  a  cargo  was  insured  free 
from  average  from  Dantzic  to  HuU.  In  the  course  of  the 
voyage  the  vessel  and  cargo  sustained  damage,  and  the  vessel 
put  into  a  port  in  Norway.  The  corn  was  found  to  be 
damaged,  and  taken  out  for  the  purpose  of  drying  it  and 
repairing  the  vessel.  The  master,  finding  the  com  had 
received  considerable  damage,  called  in  advice  and  resolved  to 
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'^eil  it,  and  it  was  sold  partially  dried  as  damaged  corn.  The 
Judge  left  it  to  the  jury  to  say  whether,  if  the  ship  had 
proceeded  on  her  voyage  with  the  corn  partially  dried,  it 
would  have  arrived  as  corn  or  rubbish,  and  he  told  them  that 
the  proper  question  was  not  whether  a  prudent  uninsured 
owner  wouid  have  so  acted,  that  if  indeed  the  corn,  wh^n 
brought  home,  would  not  have  sold '  for  an  amount  exceeding 
the  cost  of  drying  and  bringing  it  home,  that  wouid  have 
been  a  total  loss.  The  jury  found  that  the  corn  would  have 
arrived  in  England  as  corn.  It  had  been  contended  -on  the 
trial  that  the  loss  would  be  total  if  the  corn  da  its  arrival  in 
England  was  not  a  merchantable  article,  and  if  the  sale  was . 
hanafide  and  made  under  such  circumstances  that  a  prudent 
uninsured  owner  would  have  so  acted.  The  Court  held  that 
in  that  case  such  an  owner  would  have  sold  at  the 
intermediate  port,  but  that  was  not  the  question.  It  would 
have  been  a  total  loss  if  the  corn  had  been  in  such  a  state  at  the 
intermediate  port,  as,  when  brought  to  its  destination,  it  could 
•not  have  been  sold  for  an  amount  exceeding  the  expense  of 
drying  and  bringing  home,  and  if  that  point  had  been  made 
out  at  the  trial  it  ought  to  have  been  left  to  the  jury.  And  in 
Jfavone  v,  Huddon,  9  C.  B.,  43,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  case  agreed  upon.  A  cargo  of  81  bales 
of  silk  was  insured,  warranted  free  of  average.  The  ship, 
having  sustained  damage,  put  into  an  intermediate  port,  when 
it  was  found  that  44  bales  had  sustained  no  damage,  and 
these,  with  11  bales  slightly  damaged,  were  sent  on.  The 
rest  were  saturated  with  sea  water,  greatly  heated,  partly  in  a 
state  of  putridity,  and  emitted  an  intolerable  stench,  and  if 
♦re-shipped  would  have  arrived  spoiled  and  perished,  and 
wholly  valueless,  and  would  have  destroyed  other  perishable 
parts  of  the  cargo,  that  no  part  could  have  been  properly 
re-shipped,  and  that  no  endeavour  to  prepare  the  silk  for 
re-shipment  would  have  been  successful,  and  that  a  loss  had 
been  sustained  on  what  had  been  purchased  and  sent  to 
England.  On  the  other  }^nd  it  was  in  evidence  that  the  silk 
could  have  been  sent  to  England,  and  there  washed  and  dealt 
with  as  to  retain  the  character  of  silk.  Marie,  J.,  after 
pointing  out  the  principle  on  which  Rotix  v.  Salvador  was 
decided,  said   the  loss   there  was  clearly  total.    Here  the 
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cargo  was  much  damaged,  but  not  to  such  an  extent,  as  to 
prevent  its  being  carried  as  silk  to  its  destination.  A  partial 
loss  cannot  be  turned  into  a  total  loss,  because  those  who  have 
the  control  of  the  goods  may  act  prudently  in  selling  them  at 
an  intermediate  port  rather  than  incur  the  expense  of  cleansing 
and  re-shipping  them.  It  may  be  a  prudent  owner  would 
have  done  so  and  not  have  gone  further  with  them,  but  that 
does  not  make  the  loss  total,  and  Creawell,  J. :  "  There  are 
some  exceptions  to  the  rule  laid  down  by  Lord  Mansjidd, 
(Cooking  v.  Freae.)  Still  if  the  goods  are  in  such  a  state  that 
they  are  capable  of  being  forwarded,  however  they  may  be 
deteriorated,  the  loss  is  not  total."  In  the  csLseoiFarr8VH>rth 
V.  Hyde.Jj,  R.,  2  C.  P.,  204,  the  doctrine  in  Rosetto  v.  Ghi/mey, 
the  last  in  point  of  time  of  the  cases  I  have  referred  to,  was 
distinctly  recognized  by  the  whole  Court  as  correct,  and  it 
was  held  that  where  goods  are  lying  damaged  at  a  port  short 
of  their  destination,  in  order  to  ascertain  whether  there  is 
constructive  total  loss,  the  jury  must  determine  whether  it  is 
practically  possible  to  carry  them  on,  that  is,  whether  to  do  so 
will  cost  more  than  they  are  worth. 

We  have  every  reason  to  believe  that  the  master,  acting 
on  the  advice  of  those  whom  he  consulted,  sold  the  cargo  of 
the  Six  Freres  in  good  faith,  in  the  belief  that  to  do  so  would 
most  subserve  the  interest  of  the  owners,  yet  though  that 
belief  may  have  been  and  probably  was  well  founded,  it  does 
not  follow  that  the  underwriters  are  liable  for  a  total  loss, 
and  without  evidence  to  justify  us  in  coming  to  the  conclusion 
that  the  cargo  or  such  parts  of  it  as  were  undamaged  or  but 
slightly  damaged  might  not  have  been  sent  to  its  destination 
at  an  expense  less  than  its  probable  value  there,  we  must  hold 
the  loss  to  be  but  partial,  and  that  the  defendants  are  only 
liable  for  a  total  loss  of  the  deckload  and  for  a  general  average 
on  the  rest  of  the  cargo,  while  they  are  entitled  to  judgment 
with  costs. 
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Plaiktifp  itm  Bub-contractor  to  defendant,  who  vras  «ngasad  in  the  erection  of  a  laijpe 
hollding.  Defendant  was  under  agreement  with  the  o«'ner  of  the  building  to  have  it  finished 
irithln  a  certain  time  or  to  |>ay  a  penalty  for  each  week  thereafter,  and  when  contracting  with 
plainUff  it  was  agreed  up«.>n  between  them  that  if  the  penalty  should  be  incurred  through  the 
^ilatoriness  of  the  plaintiff,  the  amount  of  the  penalty  should  be  deducted  from  the  sum  to  be 
paU  by  defendant  to  plaintiff  under  the  sub-contract.  The  completion  of  the  building  was 
delayed  for  several  weeks,  and  the  defendant,  alleging  that  this  was  the  fault  of  the  plaintiff, 
withheld  the  amount  of  the  penalty  when  settling  up  with  him,  and  upon  being  sued  therefor 
pleaded  that  ftet,  to  which  plaintiff  replied  that  the  delay  was  not  caused  by  his  dilatoriness, 
%ut  by  defendant  lequiring  him  to  do  extra  wojk,  and  also  by  defendant  not  being  ready  for 
liim  when  he  began  to  work.    The  Jury  found  for  the  plaintiff  on  all  the  issues  thus  raised. 

Held,  That  the  venlict  should  not  be  disturbed.  \ 

McDonald,  J.,  now  (December  22nd,  1873,)  delivered  the 
judgment  of  the  Court : — . 

In  this  cause  the  plaintiff  sued  the  defendant  upon  the 
common  counts,  among  which  were  a  count  for  work,  labour 
and  materials,  and  one  upon  an  account  stated. 

The  defendant  pleaded  never  indebted,  payment  and 
satisfaction,  and  a  special  plea  setting  forth  that  he  the 
defendant  had  contracted  with  Sarah  Howard  and  Henry 
Howard  to  erect  a  building  for  them  and  to  finish  the  same 
on  or  before  the  15th  day  of  August,  1868,  and  that  he 
further  agreed  with  them  that  he  would  forfeit  the  sum  of 
jEIO  for  every  week  that  the  completion  of  the  work  would 
be  delayed  beyond  the  time  mentioned ;  which  forfeiture 
should  be  deducted,  as  liquidated  damages,  from  the  amount 
to  be  paid  him  by  the  Howards  for  the  work.  He  then 
alleged  in  the  same  plea  that  the  plaintiff  agreed  with  him  to 
do  the  carpenter  work  of  the  same  building  in  the  manner  and 
within  the  time  mentioned  in  the  agreement  between  him  and 
the  Howards ;  and  that  the  plaintiff  also  agreed  that  if  the 
forfeiture  mentioned  in  th«  first  agreement  would  be 
enforced  through  the  dilatoriness  or  otherwise  of  the  plaintiff, 
the  amount  of  the  enforced  penalty  fshould  be  deducted  from 
the  sum  agreed  to  be  paid  by  the  defendant  to  the  plaintiff 
upon  the  sub-contract;  and  he  averred  that  the  completion  of 
the  building  was,  in  fact,  delayed  for  upwards  of  seven  weeks 
owing  to  the  dilatoriness  and  fault  of  the  plaintiff,  and  that 
the  Howards  having  exacted  from  him  the  amount  of  the 
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forfeiture,   ($280,)   the   plaintiff  became   liable   to  him,  the 
defendant,  for  the  sane; 

Upon  these  several  pleas  the  plaintiff  by  his  first  replication 
joins  issue  ;  and  also  pleaded,  by  way  of  a  special  replication,, 
among  other  things,  that  the  agreement  entered  into  between 
the  plaintiff  and  defendant  had  been  afterwards  abandoned 
by  an  oral  agreement  and  a  new  bargain  made ;  that  the 
delay  mentioned  was  occasioned  by  the  plaintiff's  having  had 
to  perform  extra  work  far  the-  defendant,. and  that  the  penalty 
referred  to  never  attached. 

Although  there  is  considerable  evidence  for  the  jury  under 
this  special  replication,  I  think  that  the  evidence  as  a  whole 
is  not  less  applicable  to  the  other  issues  raised  by  the  pleadings. 
If  the  defendant's  allegation,  in  his  third  plea,  that  the  delay 
was  caused  by  the  dilatoriness  and  fault  of  the  plaintiff,  has 
not  been  sufiiciently  proved^  then  there  is  no  defence-to  this, 
action,  and  the  plaintiff  having,  by  his  fi'ret  replication,  denied 
that  allegation,  the  onus  of  proving  it  clearly  rests  upon  the 
defendant.  It  is  said  that  such  a  denial  should  not  have  been 
pleaded  with  the  special  replication,  but  that  question  is  not 
now  for  our  consideration.  It  would  be  as  correct  to  say  that 
the  special  replication  should  not  have  been  pleaded  with  that 
denial.  If  it  was  improperly  pleaded,  which  I  do  not  say  it 
was,  the  defendant  could  have  got  rid  of  it  in  the  ordinary 
way.  He  did  not  do  so,  and  the  question  now  for  our 
consideration  is  whether  the  finding  of  the  Jury  should  be 
upheld  under  the  evidence  and  the  issues  as  they  appear  upon 
the  record.  The  written  agreements  and  other  evidence 
prove  the  defendant's  third  plea  beyond  a  doubt,  except  the 
simple  question  of  fact,  namely,  whether  the  work  was  or  was 
not  delayed  through  the  dilatoriness  and  fault  of  the  plaintiff 
The  defendant  and  Busch  certainly  gave  strong  evidence  on 
that  point  for  the  defence,  but  the  plaintiff,  corroborated  by 
McGregor,  also  gave  strong  evidence  to  the  contrary.  He 
maintains  that  the  delay  was  occasioned,not  by  his  dilatoriness 
or  fault,  but  by  the  fault  of  the  defendant,  and  says  :  "  I  had 
to  wait  for  plastering  and  drying.  I  had  to  put  men  on  extra 
work  that  I  required  on  work  not  extra.  But  for  extra  work 
required  I  could  .have  the  building  finished  in  time.  The 
second  delay  was  to  be  referred  to  the  rafters  and  cornice  not 
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being  prepared  then.  Delay  arose  from  Busch  and  the 
defendant  not  having  their  work  ready  for  me."  He  says 
that  he  refused  to  undertake  the  extra  work  till  he  was 
promised  an  extension  of  time  ;  which  is  not  contradicted,  and 
says :  "  Delay  for  one  hour  was  not  occasioned  by  my 
dilatoriness."  McGh^egar,  after  corroborating  the  plaintiff's 
evidence  generally,  says :  "  But  for  extras  would  have  been 
finished  by  middle  of  August." 

It  was  said  at  the  argument  that  no  extra  work  was  done 
involving  delay,  that  the  only  change  made  in  the  first 
agreement  between  the  plaintiff  and  defendant  was  the 
substitution  of  furring  for  lining,  and  that  that  change  would 
not  involve  delay,  but  the  contrary.  I  do  not  think  that  was 
the  case.  The  plaintiff  says  that  before  ffoward  went  home 
he  wanted  extras  done ;  that  the  defendant  and  Biuach  ordered 
all  extras ;  that  he  got  $200  for  extra  work  and  materials 
from  the  Howards^  and  that  he  compromised  with  them  for 
that  sum.  Ebenezer  Howard  produced  a  receipt  from  the 
plaintiff  and  testified  that  $60  additional  were  paid  him  for 
extras,  and  the  defendant  himself  says :  "  No  extra  work 
except  laying  the  cellar  floor  was  done  by  my  directions." 
If  it  be  true  that  the  Howards^  by  their  agent  or  otherwise, 
got  the  plaintiff  to  do  extra  work  which  involved  delay,  and 
if  the  defendant  knew  that  fact,  as  can  scarcely  be  doubted, 
and  if  they,  without  the  knowledge  or  consent  of  the  plaintiff, 
undertook  to  settle  between  themselves  an  amount  which  they 
called  a  penalty  for  delay,  with  a  view  to  saddle  the  plaintiff 
with  the  payment  of  it,  under  what  they  conceived  to  be  a 
legal  liability,  they  were  guilty  of  very  unfair  dealing,  to  say 
the  least  of  it 

It  was  also  contended  at  the  argument  that  the  plaintiff, 
by  his  agreement  with  the  defendant,  was  bound  in  law  to 
finish  the  work,  under  any  circumstances,  within  the  time 
limited  in  the  first  agreement,  but  I  do  not  think  that  is  law. 
Whatever  construction  may  be  put  upon  the  agreement 
between  the  defendant  and  the  Howards,  it  does  not  follow 
that  the  plaintiff  is  liable  to  the  extent  of  Brnnton's  liability. 
The  defendant  undertook,  without  any  condition  and  under 
all  contingencies,  to  pay  the  forfeiture  if  the  work  were  not 
finished  by  the  time  limited.    The  plaintiff  undertook  to  pay 


Digiti 


zed  by  Google 


408  SCOTT    u    BRUNTON. 

it  only  in  case  the  work  were  delayed  beyond  that  time 
through  his  dUatoriness.  The  defendant  undertook  to  do  the 
whole  of  the  work,  and  nothing  was  to  be  done  by  the 
Howards.  The  plaintiff  undertook  to  do  but  a  part,  and  that 
part  could  only  be  done  after  the  defendant  had  done  other 
work.  If  the  rule  of  law  contended  for  on  behalf  of  the 
defendant  were  to  be  upheld,  it  would  follow  that,  in  case  he 
delayed  his  own  work  for  any  cause,  whether  it  bo  inability 
to  perform-  it  or  design,  so  that  the  plaintiff  could  not  perform 
his  sub-contract,  he  could  still  indemnify  himself  against  the 
consequences  of  his  own  wrong  at  the  expense  of  the  plaintiff. 
The  case  of  Moon  v.  Whitny  Union,  (Quardiana,)  reported 
in  3  Bing.  W.  C,  814,  and  5  Scott,  1,  and  referred  to  in  Fisher's 
Digest,  vol.  5,  p.  9118,  is  very  much  in  point.  Ther^  "the 
defendant  employed  an  architect  to  draw  a  specification  of  a 
building,  and  he  employed  the  plaintiff  to  make  out  the 
quantities.  The  plaintiff's  work  was  to  be  paid  for  by  the 
successful  competitor  for  the  building  contmct,  but  a  dispute 
having  arisen  between  the  architect  and  the  defendants,  they 
refused  to  go  on  with  the  work ;  upon  which  the  architect 
sent  in  his  bill  for  making  out  the  quantities.  The  defendants 
paid  the  architect's  account  only.  Held  that,  as  the  defendants 
had,  by  their  own  act,  rendered  it  impossible  that  the 
successful  competitor  should  defray  the  plaintiff's  charges, 
according  to  the  understanding,  they  were  liable  to  him  for 
the  amount  of  his  charge." 

The  other  issue  which  remains  to  be  referred  to  is  that 
taken  by  the  defendant  upon  the  count  for  an  account  stated. 
By  the  particulars  endorsed  upon  the  plaintiff^s  writ  of 
summons,  he  claims  $523.05,  amount  of  account  stated,  and 
gives  credit  for  $243  subsequently  paid,  leaving  a  balance  of 
$280.05.  The  plaintiff  produced  in  evidence  an  account 
handed  him  by  the  defendant,  dated  the  22nd  day  of 
Feh^uary,  1869,  endorsed  2lst  Februaty,  1869,  and  corres- 
ponding with  his  version  of  the  transaction.  No  mention  is 
made,  on  the  face  of  that  paper,  of  any  charge  for  a  forfeiture, 
but  the  forfeiture,  if  it  ever  accrued  at  all,  must  have  accrued 
a  considerable  time  before  that  date,  as  Busch  gave  a  certificate 
of  finish  in  Decembei^  and  the  Howards  were  in  poaseasion  of 
the  building  shortly  afterwards.     The  plaintiff  was  told  in  the 
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previous  summer  that  the  penalty  would  be  enforced  against 
him,  and  he  replied  that  if  such  were  attempted  he  would 
hold  the  building.  The  defendant  could  not  have  forgotten 
it,  and  if,  so  late  as  the  22nd  day  of  February,  1869,  in  view 
of  these  facts,  still  intending  to  charge  the  plaintiff  with  the 
forfeiture,  he  handed  the  latter,  as  he  must  have  done,  the 
paper  referred  to,  without  any  reference  upon  the  face  of  it  to 
the  penalty,  he  did  a  very  foolish  act,  which  one  can  scarcely 
suppose  he  would  have  done.  The  plaintiflF  and  defendant 
are  at  variance  as  to  the  conversation  which  took  place  at  the 
time  of  the  alleged  accounting,  and  the  latter  says  that  at  that 
time  he  thinks  he  had  not  settled  with  the  Howards.  That 
statement  would  have  been  more  weighty  if  his  other  state- 
ment, to  the  effect  that  the  account  was  delivered  in 
December,  had  been  borne  out  by  the  facts ;  but  it  is  not  so, 
unless  it  was  delivered  long  before  its  date,  which  is  incredible. 
The  plaintiff  says  that  the  building  ,was  in  possession  of  the 
Howards  over  a  month  before  the  adjustment,  and  the  date  of 
the  account,  coupled,  with  the  other  evidence,  proves  that  he 
even  underestimated  the  time.  Some  weight  has  been  attached 
to  the  statement  made  by  the  plaintifi  that  the  defendant 
never  acknowledged  a  balance  of  $280  as  due,  but  he  could 
not  have  made  such  acknowledgment,  as  the  balance,  if  any, 
admitted  as  due  to  the  plaintiff  was  not  $280  but  $523.05, 
reduced  by  subsequent  payments  to  $280.  I  think  that  there 
was  evidence  enough  to  justify  the  jury  in  finding  for  the 
plaintiff  under  the  issues  raised  by  the  pleadings,  and  that  it 
is  not  for  the  defendant  to  ask  that  the  verdict  should  be  set 
aside  on  the  ground  that  the  plaintiff  only  got  half  the  amount 
of  his  claim. 
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McKlNNON    AND    WIFE    v.    BRODIE. 

R.  H.,  in  1885,  conveyed  a  portion  of  his  land  to  his  sons  W.  ft  K.,  and  about  the  same 
time  allowed  them  to  enter  into  poesession  as  tenants  at  will  of  the  balance  of  his  propertj 
Including  the  house  In  which  he  had  realdcd.  R.  M.  died  in  1844,  leaving  several  children,  of 
whom  the  plaintiff  was  the  younirest.  In  1817,  the  rest  of  the  heirs,  including  plainas,  who 
was  then  under  age,  conveyed  to  W.  and  K.  all  their  interest  in  the  property.  In  1870  the 
plaintiff  brought  suit  for  a  portion  of  the  lands  in  question,  alle^n;;  that  the  deed  being 
executed  during  her  minority,  was  absolutely  void  and  of  no  effect. 

Held^  that  although  the  possession  of  W.  and  K.  must  be  deemed  to  be  adverse  from  the 
year  1847,  when  the  heirs  united  in  giving  them  a  deed,  and  that  therefore  plaintiff's  right  was 
barred  on  that  ground,  yet  that  under  Section  0  of  29  Vtct.,  Chap.  12,  having  brought  ber 
action  in  1870,  and  therefore  within  five  years  from  1806,  she  was  entitled  to  recover. 

DesBarres,  J.,  now,  January  12tb,  1874,  delivered  the 
judgment  of  the  Court: 

This  was  an  action  of  ejectment  to  recover  the  undivided 
share  and  interest  of  plaintiff's  wife  in  the  land  described  in 
the  writ.  The  cause  came  on  to  be  tried  before  Mr.  Justice 
Ritchie,  in  June  term  last,  at  Baddeck,  when  the  jury  found 
a  verdict  for  one-eleventh  part  of  fifty  acres,  and  a  rule 
having  been  granted  to  set  it  aside  as  being  contrary  to  law 
and  evidence  and  the  charge  of  the  learned  Judge,  it  was 
argued  before  us  during  the  present  term,  and  now  remains 
for  the  judgment  of  this  Court. 

It  appears  from  the  evidence  that  lots  Nos.  10  and  11, 
adjoining  each  other,  and  comprehending  from  three  hundred 
and  sixty  to  four  hundred  acres  in  the  whole,  were,  on  the  5th 
May,  1820,  granted  to  Roderick  McKenzie,  who,  on  the  5th 
May,  1835,  conveyed  to  his  sons  William  and  Kenneih  the 
lower  or  southern  one  hundred  acres  of  lot  No.  10.  Up  to 
that  time  he  had  resided  on  the  upper  or  northern  part  of  lot 
No.  11,  and  occupied  both  lots.  He  then  removed  from  this 
block  of  land  to  land  about  a  mile  away  from  it,  leaving  his 
sons  Williamfh  and  Kenneth  in  possession,  who  both  resided  in 
the  house  their  father  had  left,  and  occupied  both  the  house 
and  land  in  common.  The  old  man  RodeHck  died  in  1844, 
leaving  eleven  children  him  surviving,  of  whom  Hannah,  the 
plaintiif's  wife,  was  the  youngest,  being  then  fourteen  years 
of  age.  Kenneth  and  William,  after  their  father's  death, 
separated  from  each  other,  and  occupied  three  hundred  acres 
of  the  block  of  land,  being  the  whole  of  lot  No.  10  and  part 


Digiti 


zed  by  Google 


JANUARY,    1874.  411 

of  lot  No.  11,  William  taking  one  hundred  and  fifty  acres  on 
the  south  part  of  the  lot  and  Kenneth  one  hundred  and  fifty 
acres  to  the  north  of  it.  In  J847,  the  rest  of  the  heirs, 
including  Hannah  who  was  then  seventeen  years  of  age, 
agreed  to  convey,  and  did  by  deed  dated  31st  May  of  that 
year,  convey  for  £100  to  Kenneth  and  William  McKenzie^ 
their  respective  shares  and  interests  in  and  to  one  hundred 
acres  of  lot  No.  10  and  the  southern  or  upper  one  hundred 
acres  of  lot  No.  11,  of  which  their  father  died  seized.  In 
1858,  Hannah,  being  then  twenty-eight  years  of  age,  married 
Allan  McKinnon,  the  plaintiff,  and  the  present  action  was 
brought  in  Octobei\  1870,  to  recover  the  land  now  in  possession 
of  defendant,  that  was  conveyed  by  herself  and  the  other 
heirs  of  Roderick  McKevzie  to  her  brothers  Kenneth  and 
William,  by  deed  of  1847,  being  part  of  lot  No.  40,  alleging 
that  this  deed,  having  been  executed  during  her  minority, 
passed  no  title,  and  was,  as  respects  herself,  absolutely  void 
and  of  no  effect. 

The  learned  Judge  before  whom  the  cause  was  tried, 
instructed  the  jury  that  though  the  deed  executed  by  Hannah 
to  her  brothers  could  not  convey  the  estate  or  interest  she  had 
in  the  land  to  them,  yet  he  thought  that  from  the  time  of  the 
giving  of  that  deed  in  1847,  the  possession  of  William 
McKenzie  was  to  be  deemed  adverse,  what^ever  might  have 
been  the  character  of  his  posses.sion  of  the  one  hundred  and 
fifty  acres  anterior  and  subsequent  to  his  father's  death,  and 
his  possession  having  been  adverse  at  the  time  of  the  passing 
of  the  act  of  29  Vict,  chapter  12,  (Acts  of  1866),  that  act 
applied,  notwithstanding  five  years  had  not  expired  from  its 
passage  before  the  action  was  brought,  and  as  William,  had 
been  in  possession  upwards  of  twenty  years  before  it  was 
commenced  and  his  title  was  conveyed  to  defendant,  he 
thought  the  plaintiff^  could  not  recover,  notwithstanding  the 
verbal  recognition  of  the  rights  of  Hannah  to  a  portion  of 
the  land  was  attempted  to  be  established  by  the  evidence. 

Upon  these  instructions  of  the  learned  Judge,  and  in 
view  of  the  evidence  as  to  defendant's  possession,  we  are  now 
called  upon  to  give  judgment,  and  decide  whether  the  verdict 
found  in  this  case  can  be  sustained.  The  first  section  of  the 
act  of    29  Vict,  chapter  12,  enacts,  "  that  from  and  after  the 
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31st  day  of  December,  1866,  no  person  shdl  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent  but 
within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  some  person  through  whom  he  claims, 
or  if  such  right  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same."  Considering  the  deed  of  1847  as  a  deed 
of  no  validity  so  far  as  Hannah  was  concerned,  and  as  passing 
no  title  from  her  in  the  land  thereby  conveyed,  it  having 
been  executed  during  her  minority,  the  question  is,  whether 
retaining  her  title,  her  right  of  entry  is  barred  by  the  act  of 
1866.  The  acknowledgment  made  to  her  by  her  brother 
William,  to  the  effect  that  she  had  a  right  to  a  portion  of  the 
land  claimed,  not  being  in  writing,  as  required  by  section  8 
of  that  act,  did  not  in  any  way  change  the  nature  and 
character  of  his  possession  or  strengthen  her  title  to  the  land. 

It  appears  from  the  evidence  that  KeuTieth  and  WiUiam, 
the  brothers  of  Hannah,  entered  fnto  possession  of  lots  Nos. 
10.  and  11  by  the  permission  of  their  father,  as  tenants  at 
will,  and  held  and  occupied  the  property  together  as  such 
tenants  up  to  the  time  of  his  death,  and  they  and  those 
claiming  under  them  have  ever  since,  up  to  the  time  of  the 
bringing  of  the  present  action,  held  and  occupied  the  land 
without  payment  of  rent 

The  case  of  Doe  d.  Dayman  v.  Moore,  9  Adol.  &  K  (Q.  B.) 
(N.  S.)  555,  decided  in  1846,  is  very  similar,  to,  and  must,  I 
think,  govern  the  present.  It  appeared  in  that  case  that  one 
Peter  Dayman,  in  1800,  was  seized  in  fee  of  the  properiy  in 
question.  In  that  year  his  daughter  Jane  married  the 
defendant.  In  1801  Peter  Dayman  put  his  daughter  and 
defendant  in  the  possession  of  the  property,  and  the  two  con- 
tinued to  occupy  it  uninterruptedly,  without  paying  any  rent, 
up  to  the  death  of  Peter  Dayman,  which  took  place  in 
February,  1837.  Defendant  continued  to  occupy  the  property 
from  the  death  of  Peter  Dayman  to  the  death  of  Jane  Moore, 
which  took  place  in  March,  1843,  and  thenceforward  to  the 
bringing  of  the  action  defendant  continued  in  possession*    No 
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rent  had  been  paid  since  the  death  of  Peter  Dayman,  It 
was  contended  on  behalf  of  defendant  that  the  action  was 
barred  by  the  statute  of  3  and  4  Wm,  IV.,  chap.  27,  and  it 
having  been  left  to  the  jury  to  say  whether  defendant  had 
occupied  adversely  to  Peter  Dayman^  or  as  tenant  at  will, 
they  found  that  he  had  occupied  as  tenant  at  will.  There  wa9 
a  verdict  for  plaintiff,  and  leave  was  given  to  enter  a  nonsuit. 
Lord  Denman,  in  delivering  the  judgment  of  the  Court,  said : 
"  Let  it  be  assumed  that  by  this  j-tate  of  things  the  defendant 
was  tenant  at  will  to  Peter  Dayman,  then  the  seventh  section 
of  the  statute  (the  same  as  the  third  section  of  the  act  of 
1866)  applies ;  for  although  in  Doe  d.  Evans  v.  Pa>ge,  5  Q.  B., 
767,  that  section  was  held  not  to  be  retrospective,  yet  it  cer- 
tainly applies  where  there  has  been  no  express  act  done  to 
determine  the  tenancy  at  will  up  to  the  time  of  the  passing 
of  the  statute.  By  the  seventh  section,  therefore,  coupled 
with  the  second  (the  same  as  the  first  section  of  the  act  of 
1866),  more  than  twenty  years  had  elapsed  since  the  expira- 
tion of  the  year  from  the  commencement  of  the  tenancy,  and 
Peter  Dayman's  right  of  tenancy  was  gone,  except  so  far  as 
it  was  saved  by  the  fifteenth  section  (the  same  as  section  9 
of  the  act  of  1866).  Peter  Dayman  did  not  avail  himself  of 
that  clause.  He  sufficed  things  to  continue  as  they  were  till 
his  death,  in  1837.  His  heir,  he  says,  might  have  entered 
within  the  five  years,  but  he  did  not,  and  all  benefit  of  the 
fifteenth  section  to  any  one  was  at  an  end." 

In  this  case,  as  in  that,  there  was  no  express  act  to 
determine  the  tenancy,  and  by  the  third  section  of  our 
act  of  1866,  coupled  with  the  first,  more  than  twenty 
years  had  elapsed  since  the  expiration  of  a  year  from  the 
commencement  of  the  tenancy,  and  Hannah's  right  of  entry 
as  heir  was  gone,  except  so  far  as  saved  by  the  ninth  section 
of  the  act  of  29  Vict,  chap.  12,  or  for  five  years  after  the 
31st  December,  1866.  Having,  however,  brought  her  action 
within  five  years  after  the  passing  of  this  act,  I  think  she 
was  entitled  to  recover  in  this  suit,  and  that  the  verdict  found 
in  her  favor  cannot  be  disturbed. 
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MTiife&B  plaintiff  repieried  certain  log*  from  defendants  under  a  bill  of  nale,  and  amolk^ 
thoee  rightfully  belonging  to  him  were  a  number  belonging  to  defendants,  which  the  latter  had 
mixed  up  with  them  under  the  belief  that  they  were  all  their  own. 

Beld,  that  there  should  be  a  new  trial,  t  n  order  that  defendants  might  have  an  oppor- 
tunity of  provinfT  what  part  belonged  to  them,  and  what  to  the  plaintiff. 

Sir  William  Young,  C.  J.,  now,  January  12th,  1874, 
delivered  the  judgment  of  the  Court: 

The  logs  replevied  in  this  case  were  cut  by  the  defendants 
over  the  landf;  in  the  Smith  and  Esaon  grants,  dated  2nd 
AuffuM,  1871,  which  comprehended  the  land  in  the  Nain 
grant;  dated  15th  August,  1801.  This  was  known  as  the 
Cockle's  land,  having  been  conveyed  to  TTm.  Cockle  in  1802, 
and  passed  by  a  succession  of  deeds,  on  the  17th  Decewhery 

1871,  to  Chas.  W,  Cockle,  who  conveyed  it  to  the  plaintiff  by 
deed  dated  20th  March,  1872.  The  defendants'  cutting  com- 
menced 18th  Jidy,  1871,  and  ceased  about  the  25th  February, 

1872.  The  extent  of  the  cutting  on  the  Cockle'a  lot  did  not 
appear.  About  two-thirds  of  the  lot  were  culled  over. 
Upwards  of  2000  spruce  stumps  were  counted,  all  cut  within 
a  year,  six  and  a  half  of  which  would  make  a  thousand  feet 
of  lumber.  All  the  logs  were  on  the  lot  in  April — none  of 
them  appear  to  have  been  moved  till  May.  They  were  hauled 
on  to  the  ice  on  Cockle's  Lake,  which  is  within  Cockle's  grant 
Defendants  men  cut  on  other  land  all  round.  Some  were 
landed  with  those  cut  from  Cockle's  lot — about  2000  were  so 
landed.  These  were  mixed  together  in  the  river.  It  was 
impossible  to  tell  the  logs  when  in  the  water,  which  were  cut 
on  the  Cockles  lot,  and  which  elsewhere.  The  logs,  When 
replevied,  were  nearly  all,  if  not  altogether  within  the  limits 
of  Cockle's  grant.  The  Sheriff  returned  on  the  writ  that  be 
had  replevied  to  the  plaintiff  600,000  feet  of  lumber  in  logs, 
800,000  feet  of  lumber  in  logs  being  claimed  in  the  writ 

On  the  20th  April,  1872,  Charles  W.  (7ocik2€  executed  a  bill 
of  sale  to  the  plaintiff  of  all  the  logs  which  had  been  cut 
upon  the  land  and  were  upon  such  land  at  the  time  of  said 
conveyance.  Under  these  circumstances,  what  were  the  rights 
of  the  plaintiff  when  he  took  out  the  writ  of  replevin,  on  the 
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29th  April,  1872  ?  The  cutting  on  the  lot  had  ceased  before 
his  title  accrued,  and  the  trees  cut  became  by  the  severance,  in 
"whole  or  m  part,  the  property  of  Chae.  W.  Cockle,  holding 
under  the  older  grant.  He  alone  could  have  maintained  an 
action  of  trespass  against  the  defendants,  but  it  was  contended 
at  the  argument  that  the  property  in  the  trees  lying  on  the 
ground  and  within  the  lot  passed  to  the  plaintiff  by  the  deed 
of  20th  March,  1872.  This  contention  it  would  have  been 
difficult  to  support  by  authority,  nor  is  it  necessary  for  the 
plaintiff  to  rely  on  it,  his  title  to  the  trees  being  strengthened 
by,  if  not  originating  in,  his  bill  of  sale  of  18th  Ajyi'il  before 
action  brought.  This  bill  of  sale  singly,  or  at  least  in 
combination  with  his  deed,  gave  him,  in  my  opinion,  a  right 
to  the  logs  and  enabled  him  to  maintain  replevin  under  our 
statute. 

But  the  evidence  clearly  shews  that  along  with  the  logs 
cut  from  his  own  land,  he  has  replevied  logs  cut  by  the 
defendants  from  other  lands  and  mixed  with  his.  The  law 
on  this  subject  is  to  be  found  in  Z  Blackstone'a  Coni.,  by 
Stephen,  85,  under  the  head  of  confusion  of  goods,  where  those 
of  two  persons  are  so  intermixed  that  the  several  portions  can  be 
no  longer  distinguished,  and  here  the  English  law  partly  agrees 
with  and  partly  differs  from  the  civil.  If  the  intermixing  be 
by  consent,  it  seems  that  by  both  laws  the  proprietors  have 
an  interest  in  common  in  proportion  to  their  respective  shares. 
But  if  one  wilfully  intermixes  his  n:oney,  coin,  &c.,  with  that 
of  another  man,  as  in  this  case,  the  English  law,  contrary  to 
the  civil,  gives  the  entire  property  to  him  whose  original  right 
has  been  invaded.  Where,  however,  the  quality  of  the  articles 
is  uniform  and  the  original  quantities  are  known  or  are  capable 
of  proof,  the  party  by  whose  act  the  confusion  took  place, 
would  still  be  entitled,  as  it  seems,  to  claim  his  proper  quantity. 
This  is  Lord  Eldon's  construction  of  the  old  law,  Lupton  v. 
White,  15  Ves.,  442.  If  the  articles  were  of  different  value  or 
quality,  and  the  original  value  not  to  be  distinguished,  the 
party  injured  takes  the  whole.  It  is  for  the  party  guilty  of 
the  imprudence  or  the  fraud  to  distinguish  his  own  property 
satisfactorily  or  to  lose  it.  No  court  of  justice  is  bound  to 
make  discrimination  for  him.  iS  Kent's  Com.,  9th  Edition, 
365,  and  cases  there  cited.    "If  a  man,"  said  Lord  Ellen- 
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borough,  "  puts  coin  into  my  bag,  in  which  there  is  before 
some  coin,  the  whole  is  mine ;  because  it  is  impossible  to 
distinofuish  what  was  mine  from  what  was  his."  ColwiU  v. 
ReeveSy  2  Camp.,  576.  On  these  authorities  I  am  of  opinion 
that  the  nonsuit  should  be  set  aside  and  a  new  trial  granted, 
that  the  defendants  may  have  an  opportunity  of  proving,  if 
they  can,  what  part  of  the  lumber  replevied  belongs  to  them, 
and  what  to  the  plaintiff. 


BANK  BRITISH  NORTH  AMERICA    v.    HARVEY. 

Plaintiffs  were  holders  of  a  note  made  by  R.  C.  &  Co.,  and  endersed  by  M.  R.  &  Co. 
M.  R.  d&  Go.  becaiDQ  Insolvent,  and  effected  a  composition  at  fifty  cents  on  the  dollar,  indodiflg 
their  endorsement  for  R.  G.  &  Co.  R.  C.  &  Co.  also  beceminfi^  Insolvent,  the  plaintiffs  sought 
to  prove  against  their  estate  for  the  full  amount  of  the  note. 

Held,  that  they  could  only  prove  for  the  balance  after  deducting  the  composition  reoeived 
from  U.  R.  &  Co. 

McCULLY,  J.,  now,  (January  12th,  1874,)  delivered  the 
judgment  of  the  Court : — 

The  question  to  be  disposed  of  in  this  case  arises  as 
follows  : — Messrs.  Riissdl,  Cochran  S  Co.  made  an  assignment 
under  the  Insolvent  Act,  1864,  on  24th  September,  1872,  to 
defendant.  Plaintiffs  proved  their  claim  against  Russell  Jh  Go's 
estate  11th  December,  1872,  on  a  promissory  note  made  by 
RusseU  Jk  Co,,  aihd  endoi'sed  by  Mowbray,  Reeves  &  Co.  They 
(M ,  R,  Jk  Co,,)  stopped  payment  in  September,  1872,  and  by 
deed  of  composition  dated  27th  September,  1872,  were  released 
by  the  creditors,  the  plaintiffs  and  others,  on  the  payment  of 
50  cents  on  the  dollar.  This  composition  included  their 
endorsement  for  Russell,  Cochran  <t  Co,  Plaintiffs,  as  holders, 
now  claim  to  rank  on  the  estate  of  Russell,  Cochran  <b  Co.  for 
the  full  amount  of  the  note,  without  deducting  the  composition 
paid  by  Mowbray  <fc  Co,  Defendant  claims  that  plaintiffs, 
having  been  paid  one  half  the  amount  of  their  debt  by  the 
endorsers  before  proof  of  debt  made  against  Russell,  Cochran 
d;  Co.,  can  only  rank  on  the  estate  of  the  latter  for  the  balance. 

The  question,  I  apprehend,  is  not  whether  the  payment  by 
an  endoraer  to  a  holder  releases  the  endorser  of  a  note. 
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Assuming  that  the  Insolvent  Act  of  1869  had  never  passed,  of 
that  it  has  no  bearing  on  the  case,  I  am  not  to  bo  understood 
as  saying  that  the  holder  may  not  resort  to  the  maker  in  a 
case  like  the  present.  But  the  Insolvent  Act  introduces  a 
new  and  important  principle,  I  apprehend,  which  otherwise 
might  not  apply.  The  case  of  Jones  v.  Broadhurst^ 
9  M.  Q.  &;  S.,  173,  was  cited  by  plaintiffs,  but  although  the 
doctrine  there  enunciated  was  upheld  for  a  time>  it  is  now 
questioned,  if  not  overruled,  as  may  be  seen  by  reference  to 
Byles  on  Bills,  o  Am.,  from  9  Londoa  Ed.,  jk  854,  (o.  p^  216,) 
and  the  numerous  cases  cited. 

The  deed  of  composition  of  Mewhray>,  Reeves  A  Co,,  to 
which  plaintifis  became  parties^  bears  date  27th  Septemher^, 
and  at  that  date  for  the  present  purpose  they  receive  50  cents 
in  the  dollar.  On  the  11th  December,  1872,  45  days  after, 
plaintiffs  prove  against  Russell,  Cochran  A  Co.,  and  claim  to 
rank  then  for  their  whoU  debty  and  not  for  the  balance,  that 
is,  the  remaining  50  cents  on  the  dollar.  This,  I  take  it,  they 
cannot  do,  and  the  case  of  S^  parte  DelasM  cited  does  not 
warrant  the  position. 

At  page  632  Byles^  quoting  Lord  Hardwkke,  and  citing 
this  case,  /  Rose,  16>  says :  "  But  if,  before  the  bankruptcy  of 
one,  or  before  the  proof  is  tendered,  he  had  received  payment 
of  part  from  the  other,  he  could  only  have  proved  the  residue 
under  the  latter  bankruptcy,  as  the  form  of  proving  his  debt 
shows,  because  no  more  would  remain  due  to  him." 

In  Ex  pa)i;e  McRedic  Re  Chailes,  8  L.  B.,  Ch.  App.,  533, 
0.  <i'  Ca,  having  had  large  dealings  with  P.,  became  bankrupt. 
The  account  between  them  shows  a  cash  balance  to  P.  Bills 
had  been  given  to  P.  by  6\  <fc  Co ,  in  part  payment  which  had 
been  negotiated  by  P.,  and  had  been  proved  against  the  estate 
of  C,  ds  Co.  P's  assignee  claimed  to  be  entitled  to  prove 
against  the  estate  of  (7.  fk  Co,  for  the  whole  amount  of  the 
cash  balance.  Held,  overruling  the  decision  of  the  Court 
below,  that  the  claim  of  the  assignee  was  a  clear  attempt  at 
double  proof,  and  that  he  could  only  prove  for  the  difference 
of  the  cash  balance  and  the  amount  of  the  bill  given  in  part 
payment  thereof. 

Had  Mowbray,  Reeves  it  Co.  not  gone  into  insolvency,  but 

being  called  upon  had  paid  as  endorser,  to  plaintiff  as  endorsee, 
27* 
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the  note  in  question,  no  doubt  they  might  have  ranked  upon 
the  estate  of  Cochran  is  Go.  for  the  amount  paid.  But  that 
estate  was  payee  of  the  note,  while  they  (or  their  assignee) 
may,  for  aught  I  can  see,  rank  upon  Ruasdl,  Cochran  <fe  Co. 
for  fifty  cents  on  the  dollar,  the  amount  paid  for  them,  yet 
neither  they  nor  the  Bank  can  or  ought  to  rank  for  any 
higher  amount.  Section  63  of  the  Insolvent  Act  of  1869 
points  to  this  conclusion,  as  I  take  it«  and  to  no  other.  It 
reads  thus :  "  No  claim  nor  part  of  a  claim  shall  be  permitt4»d 
to  be  ranked  upon  more  than  once,  whether  the  claim  so  to 
rank  be  made  by  the  same  or  by  different  persons."  When 
the  Bank  proved  against  the  estate  of  Mowbray,  Reeves  d;  Co,, 
and  obtained  on  a  composition  50  cents  on  the  dollar,  to  that 
extent  their  claim  as  holders  of  this  note  was  liquidated  and 
extinguished,  and  the  estate  of  Mowhuy,  Reeves  A  Co. 
discharged.  In  the  language  of  Lord  Hardwicke,  "  how, 
under  such  circumstances,  could  plaintifib  or  their  agent  under 
the  form  prescribed  by  section  122,  letter  Q.,  prove  for  any 
larger  amount  than  50  cents  on  the  dollar  ?"  His  Lordship 
then  said  :  "  He  could  only  prove  for  the  balance,  as  the  form 
of  proving  his  debt  shows,  because  no  more  would  remain  due 
to  him."     The  oath  is  :  "  The  insolvent  is  indebted  to  me  for. 

to  the  claimant)  in  the  sum  of dollars  for  (here  state  the 

nature  and  particulars  of  the  claim,  &c.,  &c.)  I  (or  the 
claimant)  hold  the  following  and  no  other  security  for  the 
claim,  namely,  (state  the  particulars  of  the  security)."  That 
in  this  case  would  be  a  promissory  iiote  made  by  RitsseU, 
Cochran  A  Co,  to  Mowbray,  Reeves  <k  Co,,  endorsed,  ^nd  upon 
which  plaintiffs  had  received  50  cents  on  the  dollar.  How,  I 
repeat,  could  plaintiffs  now  swear  that  (Russell,  Cochran 
<fc  Co! 8  estate^  the  insolvents  were  indebted  to  them  for  any 
sum  beyond  50  cents  on  the  dollar,  having  already  received 
50  cents  ?  The  form  of  oath  is  conclusive.  Judgment  must 
be  for  defendant  with  costs. 
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^lAcaaDivoB  baWng  bten  tskea  to  li^  ottt  eertain  toaAs  under  Ohap.  60,  Umait^d  StatuUij 
ttSrd  SeriwX  all  the  requisites  were  eompliod  with  and  the  report  duly  conflnned  by  the  Session!. 
Klsrhtenn  months  subsequently  plaintiff,  througfh  whose  property  the  road  passed,  applied  by 
writ  of  certiorari  to  have  the  proceedings  reviewed  and  set  aride  by  the  Supreme  Court.  He 
bad  not  appeared  before  the  Sessions  nor  made  there  any  objection  to  the  oonfirmation  of  the 


HtUL,  Hist  hinrlnj:  omitted  to  do  so,  and  the  prooeedlnffB  havhift  been  eonfiniied  by  a 
court  of  competent  authority  having  Jurisdiction  in  the  matter,  his  application  should  be 
rtfused. 

McCuLLY^  J.,  now,  (January  12th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  :— 

First.  A  judgment  of  a  Court  of  concurrent  jurisdiction 
upon  the  point  is  as  a  plea  in  bar,  or  as  evidence,  conclusive 
between  the  same  parties  upon  the  same  matter,  directly  in 
question  in  another  Court. 

Secondly.  The  judgment  of  a  Court  of  exclusive  jurisdic- 
tion directly  upon  the  point  is  in  like  manner  conclusive  upon 
the  same  matter,  between  the  same  parties,  coming  incidentally 
in  question  in  another  Court  for  a  different  purpose. 

The  proceedings  in  this  case  were  commenced  under  chapter 
60  of  the  Revised  Statutes,  (3rd  Series,)  to  lay  out  roads  other 
than  great  roads,  &c.,  by  a  petition  of  20  or  more  freeholders. 
The  requisites  of  the  statutes,  so  far,  were  complied  with,  as 
per  the  certificate  of  W.  F.,  a  Justice  of  the  Peace.  A  precept 
issued,  and  a  report  followed,  which  the  Sessions  of  Colchester 
confirmed  in  due  course  of  law.  The  case  now  comes  before 
this  Court  on  the  proceedings  brought  up  by  a  writ  of 
certiorari  and  a  motion  to  quash  the  order  of  confirmation ; 
the  complainant,  Doggett,  excusing  or  defending  his  non- 
appearance before  the  Sessions,  as  required  by  the  statute, 
on  the  grounds  that  he  was  sick  at  the  time.  He  seeks 
among  other  things  (and  this  is  his  main  objection)  to  attack 
the  petition  as  not  sufficiently  precise  as  to  the  locality  and 
termini  of  the  roads  sought  to  be  opened,  of  which  it  appears 
there  were  several  laid  out  by  the  Commissioners  through 
complainant's  land,  for  two  of  which  he  accepted  the  amount 
of  damages  appraised,  and  as  regards  the  whole  three  signed  a 
paper  referring  the  question  of  damages  to  a  party  by  the 
name  of  Gyrus  Eaton.    The  order  of  Sessions  confirming  the 
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report  of  the  Commissioners  passed  in  January,  1872.  The 
application  for  a  writ  of  certiovari  was  not  made  till  June, 
1873,  or  about  18  months  after. 

The  complainant's  counsel  contends  that  the  terms  of  the 
statute  were  not  complied  with,  inasmuch  as  the  petition  was 
too  general  and  not  sufficiently  definite.  And  the  proceedings 
were  therefore  absolutely  void  and  not  voidable  merely. 
The  decision  in  the  case  of  the  Banwen  Iron  Co,  v.  Bamet, 
8  C.  B.,  406,  433,  in  one  of  its  features  is  not  unlike  the 
present  and  approaches  it  Very  nearly.  There  a  certificate 
of  complete  organization  had  been  granted  by  the  Registrar  of 
Joint  Stock  Companies,  pursuant  to  7th  and  Sth  Vic,,  chapter 
110,  section  7,  although  the  deed  of  settlement  omitted 
some  of  the  provisions  required  by  statute  to  be  inserted 
therein.  And  it  was  held  that  a  shareholder  could  not,  in 
answer  to  an  action  brought  against  him  for  calls,  object  thai 
the  certificate  had  been  granted  upon  the  production  of  an 
insufficient  deed. 

How  can  Doggett  object  that  the  precept  issued  on  an 
insufficient  petition  ?  The  first  clause  of  section  2  bad  clearly 
been  complied  with,  so  far  as  twenty  freeholders,  &c.,  had 
petitioned  the  Sessions  for  streets  or  roads,  with  cross  streets 
north  and  south  of  the  railway,  &c.,  &c.  This  gave  them 
jurisdiction  to  entertain  the  subject,  and  either  to  reject  or 
grant  their  request  so  far  as  the  law  authorized  them  to  do 
so,  and  the  clause  2  sa\'s  if  they  (the  Sessions)  are  satisfied  of 
the  propriety  thereof  (of  the  petition)  they  may  order  a 
precept  to  issue,  &c.  If  the  petition  was  too  general  it  may 
have  been  voidable  with  the  proceedings  that  followed.  But 
was  it  absolutely  void  ?  Concede  that  after  presentation 
under  the  chapter  that  the  Sessions  ought  to  have  dismissed 
the  petition  for  its  generality,  or  that  in  any  subsequent  stage 
of  the  proceedings  up  to  .the  filing  of  the  report  and  before 
confirmation  there  was  error,  how  was  it  to  be  rectified  ? 
How  was  advantage  to  be  taken  of  it  ?  By  sections  7  and  8 
the  statute  has  provided  the  remedy.  Section  7  provides  for 
public  notice  of  a  general  or  special  Session  to  be  held,  and 
section  8  declares  that  the  proceedings  shall  there  be 
considered,  and  objections,  if  any,  be  heard  thereto.  And  the 
Sessions  shall  then  confirm  or  disallow  the  proceedings,  and 
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if  confirmed  they  shall  be  recorded.  Has  this  Court  the 
power  to  dispense  with  the  requisitions  of  a  statute  like  the 
present,  and  what  would  be  the  consequences  if  they  did  ? 
The  13th  section  provides  compensation  for  fencing,  and 
flection  14  states  that  where  roads  have  been  or  shall  hereafter 
be  altered  without  any  demand  for  compensation,  fee,  for  one 
year  from  the  opening  such  acquiescence,  it  shall  be  held  H 
voluntary  surrunder  to  Her  Majesty  forever  for  a  public 
highwiay  of  all  the  land  thrpugh  which  the  new  road  passes 
to  the  width  to  which  the  said  road  was  originally  laid  out. 
Thufl  the  title  to  altered  roads  where  no  compensation  i^ 
sought  vests,  as  I  assume,  the  title  to  all  roads  laid  out  strictly 
under  this  statute  to  Her  Majesty.  And  now  we  are  required 
to  divest  the  Crown  of  this  statutable  title. 

Had  the  complainant  appeared  as  the  statute  provides,  and 
objected  before  the  Sessions,  they  possibly  might  have  staid 
their  hands,  and  had  the  error,  if  any,  corrected  by  receiving 
a  new  petition  or  otherwise.  But  the  complainant,  who  does 
not  allege  that  the  requisitions  of  sections  7  and  8  or  either  of 
them  had  not  been  complied  with  on  the  part  of  the  public, 
or  that  he  was  not  aware  if  the  proceedings  for  confirmation 
were  in  progress,  lies  by  and  allows  them  to  be  confirmed  and 
recorded,  and  under  the  excuse  that  he  was  sick,  when  hU 
pei'sonal  attendance  was  by  no  means  necessary,  and  without 
notifying  the  Sessions  even  of  his  sickness,  or  necessary 
absence,  allows  them  to  proceed, — and  then  removes  their 
proceedings  by  certiorari  here — and  attacks  the  origin  of  the 
proceedings  as  being  not  voidable  but  absolutely  void 

Archbotd,  Chitty'a  12th  Ed,,  p.  1471,  remarks  thus :  "  It  is 
difficult  to  define  the  distinction  between  an  irregularity  and 
a  nullity.  Where  the  proceeding  adopted  is  that  presented 
by  the  practice  of  the  Court,  and  the  error  is  merely  in  the 
manner  of  taking  it,  such  an  error  is  merely  an  irregularity 
and  may  be  waived  by  the  laches  or  subsequent  acts  of  the 
opposite  party.  But  where  the  proceeding  itself  is  altogether 
unwarranted,  and  different  from  that  which,  if  any,  ought  to 
have  been  taken,  then  the  proceeding  in  general  is  a  nullity, 
and  cannot  be  waived  by  any  act  of  the  party  against  whom 
taken.** 
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Applying  this  principle  as  a  test,  can  it  be  said  that  the 
proceeding  is  altogether  unwarranted  ?.  Had  the  petitioa 
been  addressed  to  another  tribunal  other  than  that  prescribed  . 
and  provided  by  the  statute,  the  Si>preroe  Court,  for  instance; 
and  the  precept  had  been  ordered  there,  the  proceedings  would 
have  been  a  nullity.  But  here  twenty  or  more  freeholders 
petition  the  tribunal  appointed  by  law  to  bear  it  and  like  appli- 
cations, and  they,  "-being  satisfied*  with  the  propriety  thereof,"' 
that  is,  of  the  character  of  petitioners  and  the  necessity  of  new 
loads  and  cross  roads  in  the  Locality  designated,  order  a  precept 
as  directed  by  the  statute.  The  Court  was  therei  The  suitore 
were  there.  The  process  was  there.  The  charge  is  that  th» 
allegations  it  contained  were  not  too-  limited,  but  too  larg& 
and  too  indefinite.  The-  proceedings  were  entertained  by  a 
competent  Court.  It,,  a  local  tribunal,  was  not  dissatisfied 
with  the  manner  the  petitioners  presented  their  requests. 
Tliey  did  not  consider  the  description  faulty.  The  statute 
made  them  the  judges ;  and  yet  it  is.  contended  that  the 
petition  itself  and  all  that  followed  is  a  nullity  and  absolutelj 
void.  The  legislature  contemplated  that  some  irregularity 
might  occur,  and  so  provided  a  means  for  correcting  it.  But 
complainant,  declining  to  obey  the  statute,,  asks  us  to  dispense 
with  one  clause,  and  yet  bases  his  complaint  on  alleged 
non-compliance  with  its  letter.  To  say  the  Sessions  had  na 
jurisdiction  is  equivalent  to  saying  that,  on  reading  the- 
petition,  had  they  been  dissatisfied  with  its  contents,  they  had 
no  power  legally  to  reject  or  dismiss  it,  for  it  was  void 
according  to  complainant's  contention. 

A  suitor  in  this  Court  in  a  matter  over  which  it  had 
jurisdiction  by  statute — much  less  20  of  them — would  scarcely 
be  told,  had  he  asked  more  than  the  statute  authorized,  that 
therefore  the  Court  had  no  jurisdiction,  and  the  process^ 
because  toa  uncertain  in  its  statements  or  requireneats,  waa 
absolutely  null  and  void.     If  not  here,  why  there  ?    . 

This  motion,  if  it  succeeded,  would  destroy  the  entire 
proceedings  and  leave  the  county  divested  of  all  the  monies 
paid,  and  with  no  remedy  that  I  know  of  for  recovering  the 
same  back.  Hence  the  usefu]ne.ss  of  clause  &  and  itapravisiona 
before  Confederation. 
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Now  I  am  by  no  means  prepared  to  say  that  there  is  any 
irregularity,  much  less  that  the  procedinga  had  are  a  nullity. 
The  statute  has  not  prescribed  to  the  Sessions  any  limitations 
in  reference  to  locality  and  termini,  and  if  the  singular  stands 
for  plural,-  and  vice  versa,  in  the  construction  of  statutes, 
chapter  1,  Revised  Statutes^  p.  3,  then  the  Sessions  having  the 
jurisdiction  exercised  their  discretion,  being  satisfied  with  th^ 
description  and  directed  their  precept  to  issue,  still  retaining 
the  power  to  confirm  or  disallow  the  proceedings  at  a  future 
stage,  of  which,  if  the  motion  prevailed,  they  would  be 
deprived. 

But  the  course  adopted  by  the  complainant  has  effectually 
defeated  the  operation  of  sectioQ  8  if  it  were  to  prevail.  That 
this  Court  possesses  power  to  review  the  proceedings  of 
inferior  tribunals  and  correct  them  where  erroneous  may  not 
be  doubted.  But  those  who  complain  and  desire  to  enforce 
fitrict  and  technical  objections  as  the  grounds  of  interference 
with  these  proceedings,  should  satisfy  this  tribunal,  that  they 
themselves  are  not  in  fault,  that  they  have  done  all  the  law 
required  them  to  do,  and  yet  that  there  had  been  a  failure  of 
justice.  The  non-compliance  of  complainant  with  the  terms 
of  the  section,  and  his  not  appearing  by  himself,  his  attorney, 
or  agent,  before  the  Sessions  to  object,  if  he  had  aay 
objections,  is  fatal  to  this  application.  His  affidavit  that  he 
was  sick  is  no  sufficient  excuse  to  stay  the  operation  of  a 
statute  which  makes  it  imperative  that  objections,  if  any 
there  be,  shall  be  heard  and  considered  at  the  time  appointed 
and  advertized  under  the  statute,  otherwise  and  in  the  absence 
of  such,  or  if  made  and  considered  and  not  decided  to  be 
sufficient,  they  (the  Sessions)  were  authorized  to  confirm  the 
proceedings.  Here  no  objections  were  made,  although  there 
were  many  parties  interested,  and  an  order  of  confirmation 
passed.  The  effect  of  which  was,  I  take  it,  to  transfer  or 
confirm  the  title  to  Her  Majesty  as  in  section  14  provided. 
Objection  was  taken  to  the  presentment  of  one  of  defendant's 
affidavits,  but  the  facts  were  sufficiently  verified  in  the 
unobjectionable,  only  there  were  other  minor  objections, 
which  have  all  been  duly  considered. 

I  have  not  touched  upon  the  evidence  of  waiver  and  its 
effects.     Although  clearly  of  opinion  that  unless  the  proceed- 
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ings  are  a  nullity  throughont,  the  waiver  on  the  part  of 
claimant  is  complete  and  conclusive.  He  received  the  com- 
pensation allowed  him  in  part  for  lands  taken.  He  agreed  to 
refer  the  ai:'Ount  to  be  appraised  for  damages  to  his  domain, 
the  whole  being  but  one  block  or  lot  intersected  by  the  streets 
and  cross  streets  prayed  for  in  the  petition,  and  yet  after 
neglecting  or  omitting  to  forward  any  objection  to  the 
Sessions,  as  required  by  section  8,  he  now  levels  an  objection 
at  the  very  foundation  of  the  proceedings.  If  not  an  estoppel 
in  pais,  which  I  think  it  is,  he  by  his  course  of  proceedings  haA 
effectually  deprived  himself,  for  reasons  already  given,  of  any 
remedy  under  this  writ  of  ceiiioraH  and  the  motion  for 
quashing  the  proceedings  of  the  Court  of  Sessions. 

In  reply  to  a  question  from  the  Court,  his  counsel 
contended  that  thi.^  lemedy  is  not  only  open  to  him,  but  wouM 
remain  so  for  20  years  next  after  the  date  of  tlie  order  of 
confirmation.  This  was  a  startling  proposition  in  view  of 
what  would  probably  transpire  in  the  locality  within  that 
period,  and  yet  his  premises,  if  sound,  evidently  pointed  to 
such  a  result.  In  conclusion,  if  the  Sessions  had  jurisdiction, 
and  I  have  no  doubt  whatever  that  they  had,  the  title  passed 
out  of  these  lands  by  what,  in  the  United  States,  is  known  as 
the  doctrine  of  eminent  domain.  See  Bouv.  L,  Die,  p.  507, 
which,  among  other  things,  laid  down  this,  and  if  so  a  serious 
question  which,  in  the  view  entertained,  needs  no  solution 
how  such  a  title  short  of  an  Act  of  Parliament  could  be 
revested.  But  as  remarked  this  point  is  not  before  us.  The 
complainant's  rule  must  be  discharged  with  costs. 


ROBERTSON    v.    LOVETT   bt  al. 

PLAiKTiTt  insured  his  renel  with  certain  underwriters;  of  whom  defendant  wu  one.  aM 
among  the  conditions  of  the  policy  were  thaX  the  veesel  should  not  proceed  to  Sooth  Oreenland, 
and  tliat  any  action  upon  the  policy  must  be  brouj^ht  within  twelve  months  after  the  claim  f6r 
leae  had  been  presented.  The  Tessel  was  Tost  on  a  voyage  to  South  Greenland,  and  the  actioa 
wae  not  brought  until  nearly  six  yean  after  receipt  of  proof  of  loss.  Plaintiffs  contended 
that  independently  of  the  policy  they  could  maintain  an  action  on  the  ^  slip,"  and  also  tried 
to  explain  away  the  prohibition  as  to  South  Greenland,  and  to  prove  a  waiver  of  the  eendition 
limiting  the  time  for  bringing  the  action. 

Heldt  That  no  action  could  be  maintained  upon  the  "slip**  after  a  policy  had  been  ext- 
eulAd  in  pursuance  of  ita  requirements,  and  accepted  and  acted  by  the  plaintiffs,  and  the 
plaintiffs  having  failed  to  remove  the  objections  founded  upon  non-fulfilment  of  the  conditlona 
above  stated^  that  the  verdict  for  defendants  should  be  sustained. 
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McDonald,  J.,  now,  (January  12th,  1874,)  delivered  the 
judgment  of  the  Court  as  follows: — 

By  consent  of  both  parties,  this  cause  was  tried  without 
H  jury,  and  judgment  was  given  for  the  defendant.  It  waA 
Hn  action  brought  to  recover  the  amount  of  the  defendant's 
alleged  liability  for  insurance  of  the  barque  Rising  Dawn, 
under  a  policy  applied  for  on  the  27th  day  of  October,  1865, 
dated  the  25th  day  of  the  same  month,  and  by  the  terms  o^ 
which  the  adventure  began  on  the  day  of  its  date,  to  continue 
for  twelve  months.  The  total  amount  insured  was  $2,000.00, 
and  the  insurers  were  the  members  of  the  "  Commercial  Insur- 
ance Company  of  Tarmouth.''  By  the  terms  of  the  policy, 
there  is  no  joint  liability  of  themember-  of  the  company,  a8 
each  of  the  insurers,  "  for  his  own  part,"  became  liable  only 
"  for  the  amount  set  opposite  his  name."  In  that  way  the 
defendant,  J,  W.  Lovett,  became  an  insurer  to  the  extent  of 
$66.65,  being  part  of  the  $2,000.00,  and  the  vessel,  having 
been  lost  within  the  twelve  months,  on  a  voyage  to  South 
Greenland,  this  action  was  brought  to  recover  the  amount  of 
the  defendant's  alleged  liability.  On  the  margin  of  the  policy 
is  written  the  words,  "  not  allowed  under  this  policy  to  pro- 
ceed to  any  port  in  South  Greenland,  nor  to  enter  Cow  Bay, 
C.  B.,  between  the  first  day  of  September  and  the  first  day  of 
May;"  and  in  the  body  of  it  is  a  printed  memorandum  provi- 
ding that  no  suit  to  recover  any  claim  under  it  should  be  sus- 
tainable, unless  commenced  within  the  term  of  twelve  months 
next,  after  claim  for  loss  should  be  deposited  at  the  office  of 
the  broker;  and  that  if  any  such  suit  should  be  commenced 
after  that  time,  the  lapse  of  time  should  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  the  claim.  The 
vessel  was  lost  about  the  12th  day  of  August,  1860;  the 
proof  of  loss  was  received  on  the  19th  day  of  September  of 
same  year,  and  the  writ  of  summons  in  this  cause  was  issued 
on  the  16th  day  of  September,  1872.  The  plaintiff's  contend 
that,  independently  of  the  policy,  they  can  maintain  an  action 
for  the  amount  insured,  upon  what  is  called  the  "  slip,"  which 
16  a  memorandum  made  at  the  time  cf  their  application  for 
insurance, — and  their  declaration  contains  a  count  for  that 
purpose.  They  also  urge  that  the  prohibition  from  proceeding 
to  South  Greenland  was  not  a  condition,  either  expressed  or 
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implied,  at  the  time  of  the  undertaking  to  effect  the  insurance, 
but  that  it  was  subsequently  written  on  the  policy  without 
their  knowledge  or  consent,  and  that  therefore  it  cannot  effect 
their  rights.  In  anticipation  of  the  objection  that  they  did 
not  bring  their  action  within  the  twelve  months,  they  alleged 
in  their  declaration  that  that  condition  was  waived  before 
action ;  and  in  support  of  that  allegation  they  produce  copies, 
from  the  company's  book,  of  two  resolutions,  one  passed  on 
the  30th  day'of  March,  1867,  the  other  on  the  29th  day  of 
March,  1868,  recognizing  the  justice  of  the  plaintifi's  claim, 
and  referring  it  to  the  directors  for  adjustment. 

The  slip  consists  of  a  number  of  questions  and  answers, 
touching  the  age  and  classification  of  the  vessel,  her  voyage 
at  the  time,  insurance  elsewhere,  what  was  then  desired  to  be 
insured,  for  what  time,  rate  of  premium  and  customary  deduc- 
tion ;  the  amount  to  be  insured  on  the  vessel  being  put  down 
at  $2,000.00.  At  the  foot  is  written  the  words,  "  effect  the 
above  on  account  of  William  Robertson  <fe  Son*' — Signed  by 
William  Robertson, 

The  plaintiff,  William  Robertson,  testified  that  "each 
shareholder  underwrote  individually  ;*  and,  although  it  is  true 
that  the  defendant,  together  with  five  others,  initialled  the 
'*  slip  " — he  did  so  as  director  of  the  company ;  and,  independ^ 
ently  of  the  policy,  there  is  nothing  in  the  whole  of  the 
evidence  to  show  who  the  shareholders  were  or  what  was  to 
have  been  the  extent  of  the  liability  of  either  of  them.  The 
"slip,"  as  it  is  called,  does  not,  by  any  means,  support  the 
count  in  the  plaintiff*s  declaration  framed  upon  it;  and,  even 
if  it  was  more  formal  than  it  is,  I  do  not  see  that,  after  the 
policy  had  bet^n  executed,  in  pursuance  of  its  requirementa, 
and  accepted  and  acted  upon  by  the  plaintiffs,  an  action  at  law 
could  be  maintained  upon  it — certainly  not  in  the  present  form. 

The  plaintiffs  must  therefore,  I  think,  depend  upon  the 
policy,  but  there  again  they  meet  with  difficulties.  The  first 
is  the  condition  not  to  "  proceed  to  South  Greenland,  nor  to 
Cow  Bay,  C,  B.,  between  the  first  day  of  September  and  the 
first  day  of  May!'  It  does  not  appear  that  the  vessel  did 
proceed  to  Soiith  Greenland  between  the  days  mentioned,  but 
the  construction  which  the  defendant,  by  one  of  his  pleas,  put 
upon  that  writing  was  that,  in  fixing  the  time  mentioned. 
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reference  was  had  to  the  vessel  entering  Cow  Bay,  not  to  her 
proceeding  to  South  Greenland,  whither,  according  to  his 
plea,  she  was  not  permitted  to  go  at  any  time  during  the 
twelve  months.  And  it  was  not  contended  at  the  argument 
that  the  condition  was  open  to  any  other  construction. 

What  purported  to  be  a  copy  of  a  paper  dated  the  thirty- 
fii-st  day  October,  1805,  was  produced  at  the  argument,  thus 
worded,  "  Not  allowed  under  this  policy  to  proceed  to  any 
port  in  South  Greenland^'  which  paper  if,  as  alleged,  it  had 
fairly  represented  the  date  at  which  the  company  6rst  decided 
to  introduce  into  their  policies  the  condition  not  to  proceed  to 
South  Greenland,  would  have  produced  some  difficulty,  as  it 
would  then  have  shown  that  the  underwriters  would  have 
attached  to  the  policy  now  under  consideration,  a  condition 
which  was  not  in  contemplation  of  the  parties  at  the  time  of 
the  application  and  undertaking  to  effect  the  insurance,  and 
I  must  confess  that,  at  first,  that  was  the  impression  made 
upon  my  own  mind.  But,  after  carefully  reading  the  evidence, 
1  cannot  adhere  to  that  view  of  the  case,  because  not  only  was 
that  paper  not  proved  nor  put  in  evidence,  but  the  defendant 
testified  that  Patch  the  broker  was  ordered  by  the  Board, 
before  the  plaintiffs  applied  for  their  insurance,  not  to  sign 
any  policy  without  the  memorandum  being  inserted  in  it.  Just 
then  the  witness  referred  to  the  director's  book,  and  read  the 
entry  not  to  allow  any  vessel  to  enter  a  port  in  Greenland. 
If  the  paper  refeiTed  to  is  a  copy  of  that  entry,  date  and  all, 
it  is  difficult  to  understand  how  the  discrepancy  between  it 
and  the  defendant's  evidence,  as  to  time,  could  have  escaped 
the  attention  of  himself  and  the  plaintiffs  counsel,  when  he, 
the  defendant,  was  testifying,  with  the  book  under  his  eye> 
that  the  broker  was  instructed,  before  the  27  th  of  October,  to 
carry  out  a  regulation  or  order  which,  if  the  plaintiffs  conten- 
tions be  true,  had  no  existence  till  the  31st  day  of  that  month. 
If  the  defendant  told  the  truth,  and  I  do  not  think  that  there 
is  evid^jnce  to  justify  a  contrary  conclusion,  the  policy  was 
made  out  in  accordance  with  the  terms  upon  which  the  under- 
writers were  prepaied  to  effect  insurances  for  all  parties  at  the 
time  that  the  plaintiffs  applied  for  theirs.  The  policy  with 
the  condition  mentioned  was  received  by  the  plaintiffs  some 
time  after  it  was  applied  for.    In  June  they  were  again  noti^ 
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fied  of  the  condition,  but  they  took  no  effective  steps  to  rectify 
the  error,  if  error  there  was,  nor  to  protect  themselves  in  any 
way  till  not  only  the  stipulated  time  to  bring  the  action  had 
expired,  but  till  their  right  of  action,  if  any,  was  nearly  barred 
by  the  statute  of  limitations  as  well.  I  think  that  the  learned 
Judge  who  tried  the  cause  correctly  construed  the  policy,  and 
that  his  judgment  on  that  point  cannot  be  questioned. 

It  is  therefore  not  necessary  that  I  shouM  dwell  long  upon 
the  question  of  waiver  which  has  been  raised.  The  resolution 
of  At  arch,  1867,  even  if  the  defendant  had  been  a  party  to  il» 
could  not  be  said  to  be  a  waiver  of  the  condition  to  bring  the 
action  within  the  twelve  months.  The  plaintiffs,  then,  had 
ample  time  to  bring  their  action  before  the  expiration  of  that 
period.  The  resolution  says  nothing  as  to  time»  and  it  is  quite 
clear  that  it  had  reference,  exclusively,  to  the  justict  of  the 
plaintiffs*  claim,  which  claim  was  resisted  by,  at  least,  the 
directors  who  never  agreed  to  pay  it ;  not,  however,  on  the 
ground  of  the  expiration  of  the  time  to  bring  the  action,  but 
on  some  other  ground — possibly  that  of  the  violation  of  the 
condition  not  to  proceed  to  South  Oreenland,  The  second 
resolution  is  in  words  nearly  the  same  as  the  first,  but  the 
twelve  months  had  expired  before  it  was  passed ;  and  if  the 
defendant's  concurrence  in  that  resolution  had  been  proved, 
the  case  would  have  been  different,  although  by  no  means 
clear.  But  it  does  not  appear  thai  he  was  present  when  either 
of  the  resolutions  was  passed,  or  that  he  ever  agreed  to  any  of 
them.  I  refer  to  the  last  resolution  as  if  it  had  been  authen- 
ticated (which  was  disputed  at  the  argument),  because  it  was 
hinted  from  the  Bench  that  an  opportunity  would  be  given 
to  prove  it,  if  justice  would  be  thereby  promoted.  The 
defendant  testified  that  the  directors,  of  whom  he  was  one, 
never  consented  to  waive  the  condition  nor  promised  to  pay  ; 
and  as  the  liability  of  the  underwriters  is  not  joint  but  seve- 
ral, "  each  one  for  his  own  part," — *'  each  for  the  sum  opposite 
his  name,"  I  do  not  see  that  any  act  or  resolution  of  any  other 
or  others  could  bind  the  defendant  without  his  own  concur- 
rence, or  could  be  held  to  have  waived  his  existing  rights  any 
more  than  to  create  new  obligations  against  him.  I  am  of 
opinion  that  the  rule  nisi  for  a  new  trial  ought  to  be  dis- 
charged. 
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J.  R.  McL.  being:  entitled,  by  right  of  hto  wife,  to  an  interest  in  certain  real  and  personal 
property,  being  an  eetiite  of  which  M.,  the  wife,  wm  bne  of  the  hein,  they  Joined  in  a  mortira);e 
to  plaintiff  of  all  their  ludd  interest.  On  piaiutiff  seelcing  repayment  of  the  amount  loaned, 
defendant,  one  of  the  executors  of  the  said  estate,  resisted  the  claim  on  the  irround  that  six 
rsars  previously  J.  R.  UcU  and  hia  wife  had  conveyed  ail  their  interest  in  said  estate  by  deed 
poll  to  her  mother.  This  deed  was  never  recorded,  and  the  plaintiff  did  not  know  and  had  no 
means  of  Icnowingr  of  its  existence.  Tlie  motlier,  although  aware  of  plaintiff's  mortgage  at 
tb«  time  it  was  noade,  concealed  from  him  the  foot  of  the  deed  to  hor. 

Ueld^  That  having:  so  concealed  from  plaintiff  what  It  was  her  duty  to  reveal  to  him,  the 
mortgage  should  he  given  priority  over  the  deed  poll,  and  plaintiff's  cla  m  satisfied  out  of  the 


DesBarres,  J.,  now,  (January  12th  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

This  case  comes  before  us  by  appeal  from  an  order  of  Mr. 
Justice  Ritchie,  dated  23rd  April,  1871,  who  was  formerly 
engaged  in  it  as  counsel,  and  made  the  order  appealed  from 
pro  forma  by  agreement  and  with  the  consent  of  the  parties 
and  their  counsel  for  the  purpose  of  enabling  them  to  bring 
the  case  under  the  consideration  of  this  Court. 

The  plain titf's  writ  sets  out  that  George  E.  Biaaett,  late  of 
Hidifcuc,  deceased,  by  his  Will  bearing  date  26th  day  of 
Febituiry,  1861,  gave  and  devl-sed  to  his  daughters  Mdinda 
Azelina  and  Mary  Anna,  and  his  sons  Edwin  Qray  and 
Henry  Edward,  all  his  real  and  personal  estate  whatever, 
aubject  to  the  diiections  and  provisions  of  said  Will,  and  not 
therein  specifically  devised,  to  them,  their  heirs  and  assigns 
forever,  to  be  paid,  as  thereinafter  provided,  on  the  day  when 
testator's  son  Henry  should  be  twenty-one  years  of  age  ;  and 
the  testator  by  his  Will  directed  that  on  the  decease  of  his 
wife  all  monies  invested  and  all  property  secured  for  the 
payment  of  the  annuity  given  her  by  said  Will,  and  all  sums 
remaining  unpaid  on  such  annuity  shall  be  divided  among  his 
children  Melinda,  Mary,  Edwin  and  Henry,  or  the  survivors 
of  them,  share  and  share  alike,  and  the  said  testator,  by  said 
Will,  empowered  his  executors,  for  the  purpose  of  carrying 
out  the  several  trusts  therein,  to  rent,  lease,  sell  or  dispose  of 
all  or  any  of  his  real  estate  in  the  County  of  Halifax  as  to 
them  might  seem  best.  That  Melinda  Azelina  Bisaett  after- 
wards intermarried  with  James  R.  L.  McLean  and  by 
indenture  bearing  date  26th  March,  1868,  they  said  James  R, 
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L.  McLean  and  Mdinda  his  wife,  in  consideration  of  the  sum 
of  S0,300,  granted  and  conveyed  to  the  plaintiff,  his  heirs,  &c., 
all  the  estate  and  interest  of  her  the  said  Mdinda  McLean, 
of,  in  and  to  the  real  and  personal  estate  of  the  said  Oeorge 
E.  Bisaeit,  which  was  devised  to  her  by  said  Will,  including 
her  estate  and  interest  in  house  and  lot  on  the  north  side  of 
North  Street,  and  the  brewery  on  the  west  side  of  Lower 
Water  Street,  both  in  the  city  of  Halifax,  and  also  all  sums  of 
money,  mortgages,  ana  personal  property  set  apart  to  secure 
the  annuity  given  by  the  said  will  to  the  said  Martha  Mona 
Bissett  This  indenture  contained  a  proviso  for  making  it 
void  upon  payment  by  James  R.  L.  McLean,  his  heirs,  &c.,  to 
the  plaintiff  the  consideration  money  in  three  years  from  the 
date,  with  interest.  That  the  executors  have  sold  and 
converted  into  money,  all  the  real  and  personal  estate  of 
Oeorge  E.  Bissett,  which  was  devised  to  her  by  said  Will,  and 
which  was  conveyed  to  the  plaintiff  by  said  indenture  of  the 
26th  March,  1868.  That  there  has  been  paid  to  plaintiff  on 
account  of  said  principal  sum  of  $6,300  the  sum  of  $1,705^ 
leaving  the  sum  of  $4,505,  with  interest  thereon  from  April 
23rd,  1871,  till  payment,  remaining  unpaid  and  due  to  the 
plaintifi,  which  he  prays  the  executors  may  be  desired  to  pay. 
The  answer  of  Donald  Matheson,  one  of  the  defendants  in 
this  suit,  is  that  previous  to  the  making  of  the  mortgage  by 
James  R,  McLean  and  Melinda  A,  McLean,  to  the  plaintiff, 
as  declared  on  in  this  writ,  on  the  first  day  of  January,  1862 
James  R.  McLean  and  Melinda  McLean  made  and  executed 
to  Martha  M,  Bissett  a  certain  deed  poll,  or  instrument  in 
writing,  under  seal,  by  which  they,  in  consideration  of  Martha 
M.  Bissett,  the  mother  of  Mdinda  A,  McLean,  having  on  that 
day  sold  to  the  said  Mdinda  A.  McLean,  in  fee,  all  the  lands, 
&;c ,  at  River  Burgeois  occupied  by  James  R.  McLean,  and 
formerly  occupied  by  Oeorge  E.  Bissett,  deceased,  for  the 
consideration,  among  others,  of  £2,000  and  interest  from  that 
date,  to  be  paid  out  of  the  monies  and  interest  which  said 
Mdinda  A.  McLean  had  in  the  estate  of  Oeorge  E.  Bissett 
under  his  Will,  they,  James  McLean  and  Mdinda  McLean, 
assigned,  transferred,  and  made  over  to  Martha  M.  Bissett  and 
her  assigns  all  the  right,  estate,  share,  interest  and  property 
which  Melinda  McLean  or  her  husband  then  had  or  thereafter 
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might  have  to  the  full  sum  of  £2,000  and  interest  thereon,  to 
and  in  the  estate  or  ejfects  of  Geoiye  E,  Biaaett,  deceased,  under 
his  Will,  and  a  proviso  that  if  James  McLean,  for  said 
Mdinda  McLean,  or  either  of  them  should  at  any  time 
thereafter  during  the  lifetime  of  Martha  M.  Bissett  pay  or 
cause  to  be  paid  to  her  any  sum  in  discharge  or  liquidation  of 
the  sum  of  £2,000  and  interest  thereon,  then  the  right  and 
demand  of  Martha  M,  Bissett  out  of  the  share  and  demand  of 
Mdinda  McLean  shall  be  only  for  such  sum  as  might  remain 
due  on  said  £2,000  and  interest  thereby  assigned.  That 
previous  to  the  making  of  the  indenture  of  mortgage  by 
James  R,L,  McLean  and  Melinda  A,  McLean  to  the  plaintiff, 
and  on  the  day  of  the  date  of  the  deed  poll,  James  R,  L. 
McLean  and  Melinda  McLean,  by  their  order  or  writing 
under  seal,  directed  to  the  executors  of  the  Will  of  George  E. 
Bissett,  authorized  and  empowered  the  executors,  or  any  one 
of  them,  to  hold,  detain,  transfer  and  pay  over  to  the  said 
Martha  M.  Bissett,  as  she  might  direct,  out  of  the  share, 
interest,  monies  or  estate  of  Mdinda  McLean  pertaining  to 
her  out  of  the  estate  of  Oeorge  E,  Bissett,  by  value  of  his  Will, 
the  full  sum  of  £2,000  and  all  lawful  interest  thereon,  subject 
to  any  payments  that  might  be  made  thereon  to  said  Martha 
M.  Bissett,  and  further  directed  that  the  holding  or  paying 
over  all  or  any  part  of  said  £2,000  and  interest  by  said 
executors  should  be  as  if  paid  or  held  under  the  Will  for  said 
Mdinda  A,  McLean  and  James  R.  L.  McLean  in  fulfilment  of 
their  trust  as  executors.  That  the  interest  of  Mdinda  A. 
McLean  in  her  father's  estate  so  assigned,  became  a  part  of 
the  assets  of  the  estate  of  MaHha  M.  Bissett,  now  deceased, 
by  whose  Will  Melinda  A,  McLean  and  George  E.  Bissett, 
Maria  Sophia  Matheson,  Edvdn  G,  Bissett,  ilevry  E.  Bissett 
and  Maiy  A.  Bissett  were,  after  payment  of  certain  legacies, 
made  the  i-esiduary  legatees  of  the  estate.  That  the  estate  of 
Martha  M,  Bissett  has  not  yet  been  settled  and  closed,  and  he, 
Donald  Matheson,  has  no  means  of  ascertaining  what  amount 
will  be  coming  to  Mdinda  A.  McLean  therefrom  under  the 
provisions  of  her  WilL 

The  other  executors,  Charles  D.  Hunter  and  Peter 
McGregor,  for  answer  say  that  being  aware  of  plaintiff's  claim 
and  not  knowing  whether  it  was  a  claim  which  could  be 
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substantiated,  and  it  being  a  matter  of  indifference  to  them 
personally,  or  as  executors  of  George  E.  Bissett,  whether  the 
money  in  their  hands  or  any  part  thereof  should  go  to  pay  the 
plaintiff's  demand  or  not,  and  as  the  other  children  claimed 
that  they  were  entitled,  as  representatives  of  the  widow, 
thereto,  and  not  being  desirous  of  aiding  either  of  the  parties 
to  such  contestation  by  any  collusive  proceedings,  did  set 
aside  the  sum  of  $5,000,  which  sum  they  believed  would  be 
due  and  payable  to  the  said  Jaines  R.  L.  McLean  and 
Melinda  McLean  out  of  the  estate  of  George  E.  Bissett,  and 
by  the  advice  and  with  the  sanction  of  the  Judge  of  Probate^ 
and  upon  the  statement  of  the  said  Donald  Matlieson,  who 
alone  of  the  executors  had  cognizance  of  the  accounts  and 
assets  of  the  estate,  did  pay  and  deposit  the  sum  of  $5,000 
into  one  of  the  banks  at  Halifax;  intending  it  to  remain  oa 
deposit  until  the  contestation  between  the  said  plaintiff  and 
the  other  parties  claiming  might  be  arranged  or  settled  by  a 
judicial  decision.  And  lastly  they  say  that  inasmuch  as 
Donald  Matheaon,  their  co-executor,  is  a  party  to  this  suit, 
and  is  one  of  the  parties  interested  in  right  of  his  wife  in  the 
funds,  in  case  the  plaintiff  shall  not  establish  his  claimf,  they 
therefore  neither  admit  or  deny  the  plaintiff's  claim. 

The  question,  therefore,  for  our  consideration  is  whether 
the  deed  poll  made  by  James  R,  L,  McLean  and  Melinda  A, 
McLean^  his  wife,  to  Martha  M,  Bissett  on  the  lat  of 
December,  1862,  or  the  mortgage  executed  by  them  to  the 
plaintiff  on  the  26th  of  March,  1868,  for  $6,000,  for  money 
lent  to  them  by  him,  is  to  prevail.  The  first  deed  was  never 
recorded,  and  the  plaintiff"  had  therefore  no  means  of  knowing, 
and  it  is  clear  that  he  did  not  know  that  such  a  paper  was  in 
existence. 

It  was  contended  at  the  argument  by  defendants'  counsel 
that  this  deed  poll  was  not  a  document  that  required  to  be 
registered,  but  as  it  was  intended  to  convey  all  the  right  and 
share  of  Melinda  A.  McLean  as  well  in  the  real  as  the  personal 
estate  of  George  E.  Bissett,  I  must  express  my  dissent  to  this 
view  of  the  subject.  The  fact  of  this  deed  having  been  made 
was  concealed  from  the  plaintiff  by  Jam>es  R.  L.  McLean  and 
his  wife,  who  are  now  endeavoring  to  invalidate  their  own 
deed  given  to  the  plaintiff  in  security  for  money  actually  lent 
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to  them,  in  order  that  they  may  come  in  with  others  as 
residuary  legatees  of  Martha  M.  Bissett  and  get  a  part  of  the 
very  money  borrowed  by  them,  which  they  desire  to  retain  to 
constitute  assets  of  the  estate  of  Martha  M.  Bissett.  The 
attempt  made  by  these  legatees  to  prevent  the  plaintiff  fi*om 
recovering  an  honest  debt  is  one  that  cannot  receive  any 
encouragement  here.  This  deed  poll  was  made  neaily  six 
years  before  the  loan  of  the  money  was  obtained  by  James 
R.  L,  McLean  and  his  wife  from  the  plaintiff,  yet  the  fact  of 
its  existence  was  not  only  concealed  from  the  plaintiff  by 
these  parties,  but  by  MariJia  M.  Blssetty  who,  while  she  had  it 
in  her  hands,  permitted  the  plaintiff  to  advance  $6,000  to  her 
son-in-law  on  the  security  of  the  int«i*est  or  share  her  daughter 
had  in  her  father's  estate  without  ever  giving  the  plaintiff  the 
slightest  intimation  that  her  daughter's  share  and  interest  in 
that  estate  had  previously  been  conveyed.  This  either  shews 
that  she  did  not  consider  the  deed  poll  as  of  any  validity,  or 
if  she  did  consider  it  valid,  then  it  was  the  concealment  of  a 
fact  she  was  bound  in  common  honesty  to  reveal. 

There  is  no  evidence  to  show  that  the  paper  writing 
addressed  to  Martha  M,  Bissett  and  the  executors  was  ever 
acted  upon  by  either  Martha  M,  Bissett  herself  or  the 
executors,  and  it  seems  to  have  been  unnoticed  until. this  suit 
was  brought  forward,  with  the  view  to  defeat  the  plaintiff's 
claim. 

The  evidence  of  William  Book,  taken  before  a  Master  or 
Examiner,  has  a  very  important  bearing  on  this  case.  He 
says :  "  When  I  knew  Martha  she  was  the  widow  of  Oe(yrge 
E.  Bissett  She  was  then  residing  in  Halifax.  On  two  or 
three  occasions  I  had  conversation  with  her  respecting  the 
money  lent  on  the  mortgage  to  Mr.  West  Shortly  after  the 
money  was  lent  she  came  to  my  office  and  asked  me  if  Jam^s 
McLeaUy  her  son-in-law,  had  got  the  money.  I  told  her  he 
had.  In  July,  1868,  previous  to  going  to  River  Burgeois,  1 
called  at  her  house  and  I  saw  her  and  had  a  conversation  with 
her.  She  told  me  that  she  had  sold  to  McLean,  her  son-in- 
law,  the  old  Bissett  house  and  store,  and  had  taken  a  mortgage 
on  the  place  as  security  for  payment,  and  asked  me  to 
ascertain  if  that  mortgage  was  recorded.     She  had  given  it  to 

McLean  to  take  it  down  to  record  it.     I  asked  her  if  she  had 
28* 
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any  other  security  from  McLean.  She  replied  she  had  not* 
At  the  previous  interview  at  ray  office  she  mentioned  her 
knowledge  of  the  paper  Mr.  Ritchie,  the  present  Judge,  had 
prepared  to  make  valid  the  mortgage  of  her  son«in-law  an(i- 
daugbter.  She  said,  she  had  agreed  to  it  to  enable  tbem  to 
get  the  money/' 

It  now  remains  to  be  considered  what  effect  such  an 
acknowledgment  as  tbis  is  to  have  upon  the  deed  poll  now  set 
up  and  relied  upon  by  defendants  as  an  instrument  to  defeat 
the  plaintiff  s  claim,  and  show  that  the  mortgage  executed  to 
him  by  James  McLean  and  his  wife  is  not  to  operate  as  a 
valid  conveyance  of  the  right  or  share  of  the  latter  in  her 
father's  estate,  as  devised,  and  must  be  regarded  as  a  waste 
piece  of  paper,  subjecting  the  plaintiff  to  the  loss  of  the  money 
he  in  good  faith  advanced  these  mortgagers. 

In  Adorns  on  Eq.,  p.  351,  it  is  said  the  second  rule  of 
equity  is  that ''  the  equity  of  a  party  who  has  been  misled  io 
superior  to  his  who  has  wilfully  misled  him."  At  page  352 
he  says :  ''  The  meaning  of  the  rule  is  that  if  a  person 
interested  in  an  estate  knowingly  misleads  another  into 
dealing  with  the  estate,  as  if  he  w&s  not  interested,  he  will  be 
postponed  to  the  party  misled,  and  compelled  to  make  his 
representation  specifically  good/'  If,  therefore,  a  person 
intending  to  buy  an  estate  or  to  advance  money  on  it,  inquires 
of  another  whether  he  has  any  incumbrance  or  claim  thereon, 
stating  at  the  same  time  his  intention  to  make  the  purchase 
or  advance,  and  the  person  of  whom  the  inquiry  is  made 
untruly  deny  the  fact,  equity  will  relieve  against  him  ;  and  if 
he  has  acquired,  the  legal  ownership  will  deem  hira  a  trustee 
for  the  puisne  claimant.  And  even  though  he  do  not 
expressly  deny  his  own  title,  yet  if  be  knowingly  suffers 
another  to  deal  with  the  property  as  his  own,  he  will  not  be 
permitted  to  assert  it  against  a  title  created  by  such  other 
person.  See  fifuflr.,  F.  <fe  P.,  429 ;  Nicholson  v.  Hoopei%  4 
Mylne  Si  Craig,  186,  in  which  the  Lord  Chancellor  says:  "A 
party  claiming  a  title  in  himself,  but  privy  to  the  fact  of 
another  dealing  with  the  property  as  his  own,  will  not  be 
permitted  to  &ssert  his  own  title  against  a  title  created  by 
such  other  person,  although  he  derived  no  benefit  from  the 
transaction."    In  Brincherhojf  v.  Lamsimg,  4  Johnson's  Chan. 
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R.,  69,  ihe  same  principle  is  laid  down  by  the  Chancellor 
thus  :  "  If  a  prior  encurabrancee  be  a  witness  to  a  subsequent 
xsonveyance  or  eneumbrance,  and  knowings  of  its  contents  does 
tiot  disclose  the  fact  of  his  own  encumbrance,  but  intentionally 
8uf]fei-3  th«  party  dealing  with  his  debtor  to  remain  in 
ignorance,  he  shall  have  his  encumbrance  postponed  or  barred, 
()ecause  he  is  thereby  auxilliary  to  an  act  of  fraud."  See 
Eobbs  V.  Norten,  1  Vern^  196;  Hundsden  v^^Chcgney,  2  Vern^ 
150.  Again  in  /  Story's  Eq.,  section  380,  that  learned 
Judge  says:  ** Where  a  person  having  an  encumbrance  or 
security  upon  an  estate,  snffera  the  ononer  to  procure  additional 
fnoney  upon  the  estate  hy  way  of  lien  or  mortgage,  concealing 
his  prior  encumbrance  or  security^  in  such  case  he  will  be 
postponed  to  the  second  encumbrance^  for  it  would  V»e 
inequitable  to  allow  him  to  profit  by  his  own  wrong  in 
concealing  his  claim,  and  thus  lending  encouragement  to  the 
new  loan."  See  Draper  v.  Borlan,  2  Vern.,  870 ;  1  P.  WilL, 
393-4 ;  Ben^ford  v.  Milwa/td,  2  Atk.,  49. 

These  authorities  appear  to  me  decisive  on  the  question 
involved  in  this  case.  I  am  therefore  of  the  opinion  that  the 
cuortgage  declared  upon  in  this  suit  must  be  regarded  as  an 
operative  and  valid  conveyance  to  the  plaintiff  of  all  the  share 
end  interest  which  Melinda  A,  McLean,  at  the  execution 
thereof,  Itad  io  th«  real  and  personal  estate  of  George  K 
Bissett^  under  and  by  virtue  of  his  said  Will,  and  tha(  the 
plaintiff  is  therefore  entitled  to  recover  the  amount  of  principal 
money  and  interest  actually  due  on  said  mortgage,  together 
with  costs  of  suit,  and  that  the  executors  of  said  Will,  th« 
defendants  in  this  suit,  are  chargeable  with  and  must  be 
desired  to  pay  to  the  said  plaintiff  the  said  principal  money, 
interest  and  costs,  to  the  extent  of  the  money  arising  from  the 
sale  effected  by  them,  under  the  provisions  of  said  Will,  of 
Jielinda  A,  McLean's  share  and  interest  in  the  said  estate, 
deducting  therefrom  the  costs  of  Charles  D.  HuTUer  and 
Petei^  McGregor^  who  appeared  and  answered  in  this  cause  by 
the  order  of  the  Court,  disclaiming  any  interest  therein  th« 
same  to  be  taxed  as  between  attorney  and  clients 
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FLAnmrr  mnd  detooAant  wera  teiiantt  in  oMmnon  of  a  oartetn  dwelUoj-hoose,  aimI 
defendant  took  off  the  doors  and  carried  them  away,  broke  down  partitions  and  did  oilier 
Injuries  to  the  property,  whereupon  plalntifl^  brou^rht  an  actiea  for  treepaet  ajainst  hlm« 
Defendant  pleaded  that  plaioiifl  waa  not  in  ponenion  of  tiM  bouae,  b«t  thait  he  was  and  i» 
in  aole  poiveesion     The  Jury  nejfatived  this  plea. 

Held,  that  the  action  could  be  maintained,  and  that  the  actoof  defendeat  amoontioff  to  as 
oosler,  there  sheuld  be  Jajd^pxtent  for  tbe  plaintUf. 

McDonald,  J.,  now,  (January  12th,  1874,)  delivered  the 
jadgment  of  the  Court,  as  follows  : — 

The  declaration  in  this  cause  contained  two  counts  in 
trespass,  the  first  setting  forth  that  the  plaintiff  was  in  the 
possession  of  the  one-half  part  of  a  dwelling  house  at  Moore  » 
Island,  in  this  county,  where  he  was  carrying  on  a  lai^ 
business ;  that  he  had  several  fishing  nets  and  other  personal 
property  in  the  house  at  the  time ;  and  that  the  defendant 
unlawfully  broke  and  entered  the  premises,  pulled  down  the 
partition,  removed  the  doors,  and  kept  the  plaintiff  out  of  the 
possession  and  use  of  both  the  real  and  personal  property. 
The  second  count  is  somewhat  similar  to  the  first,  and  as 
stated  by  the  defendan  t  in  one  of  his  pleas,  both  are  for  the 
same  cause  of  action. 

The  defendant's  first,  third,  fourth  and  fifth  pleas  amount 
to  a  denial  of  the  alleged  causes  of  action  ;  but  in  his  second 
plea  he  says  that  th  e  plaintiff  w&s  not  in  possession  of  the 
half  tyhe  house,  as  alleged,  but  that  the  same  was  and  is  in  tbe 
possession  and  occupation  of  him  the  defendant- 
There  can  be  no  doubt  that  at  the  time  of  this  alleged 
trespass  the  plaintiff  and  defendant  were  tenants  in  common 
of  the  house,  and  as  such  were  in  possession  of  it,  but  there  is 
nothing  to  show  that  the  defendant  had  any  interest  in  the 
personal  property. 

There  was  no  evidence  of  trespass  to  the  personal  property, 
as  the  only  witness  who  undertook  to  charge  the  defendant 
with  that  injury  was  the  plaintiff,  and  he  admitted,  on  cross- 
examination,  that  he  did  not  see  the  defendant  do  any  of  the 
acts  of  trespass  referred  to  in  his  direct  examination.  There 
is,  however,  abundance  of  proof  of  injuries  committed  by  the 
defendant  to  the  dwelling  house.  Isenhaur  saw  him  take  the 
door  off  the  hinges,  nail  up  the  place,  and  throw  boards  out  of 
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the  house.  TrcUey,  who  lived  with  the  defendant,  says  that 
he  broke  down  the  partition  inside,  and  that  he,  the  witness, 
helped  to  carry  them  away  by  his  direction.s.  Smetzler  says 
that  he  saw  him  nail  up  the  door  and  take  the  partition  out ; 
that  he  gave  them  to  James  Troop,  and  that  the  door  and 
partition  were  taken  up  the  Bay  in  defendant's  shallop. 
Even  the  defendant  himself  says :  "  I  took  the  partition  down 
and  broke  the  door  off  the  hinges.^ 

There  can  be  no  doubt  that  if  the  defendant  had  been  a 
stranger,  the  plaintiff  must  have  recovered,  and  the  question 
now  is  whether,  the  tenancy  in  common  having  been 
established,  the  plaintiff  has  proved  such  ouster  or  such 
destruction  of  the  common  property  as  will  enable  him  to 
recover  against  his  contestant. 

In  actions  of  trespass  to  the  freehold  by  one  tenant  in 
common  against  another,  it  is  not  necessary  to  show  an  entire 
destruction  of  the  subject  matter  of  the  tenancy  in  common. 
The  case  of  WUkinson  v.  Haggarthy  12  Q.  B.,  839,  seems  to 
me  to  have  a  very  important  bearing  upon  this,  as  it  shows 
that  one  tenant  in  common  may  not  destroy  a  part  of  the 
freehold,  as  by  digging  t«rf  and  carrying  it  away ;  that  this 
form  of  action  can  be  maintained  for  such  injuries,  and  that 
one  tenant  in  common  has  sufficient  possession  to  maintain 
trespass  against  his  co-tenant ;  for  (to  use  the  words  of  Lord 
Denman  in  his  judgment,)  "  if  possession  in  such  case  imparted 
<»xclusive  possession,  one  tenant  in  common  might  destroy  the 
subject  matter  of  the  tenancy  in  common  for  his  own  benefit, 
end  his  co-tenant  be  without  a  remedy.  The  case  of 
Steadman  et  al,  v.  Smith,  8th  Ellis  Sz  Blackburn,  p.  1,  is  also 
important  in  this  enquiry.  There  the  occupation  of  the  whole 
width  ot  the  wall  in  one  place — the  wall  being  the  common 
property  of  both — ^and  an  inscription  upon  one  of  the  stones 
claiming  the  property  as  that  of  the  defendant  was  held  to  be 
sufficient  evidence  of  actual  ouster.  The  digging  up  of  turf 
and  taking  it  away  does  not  appear  to  me  to  be  more  a 
destruction  of  property  than  the  pulling  down,  without  any 
intention  of  replacing  them,  of  the  doora  and  partitions  of  a 
dwelling  house,  and  as  one  of  the  witnesses,  uncontradicted  by 
the  defendant,  testified  was  done  in  this  case,  giving  the  boards 
away  to  a  third  partly.     It  is  not  often  that  an  act  is  done 
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less  consistent  with  what  I  conceive  to  be  the  rights  of 
co-tenants  than  those  to  which  I  have  just  refeited, — rendering; 
as  the  defendant  most  have  done^ comparatively  uninhabitable 
the  dwelling  hovse  held  in  coniiffM)o.  If  the  plaintiff  could 
not  maintain  trespass  in  this  case  I  do  not  see  that  be  could 
do  so  in  case  the  defendant  had  torn  up  the  fiooring,  pulled 
down  the  flues,  and  taken  out  the  windows  and  given  them 
away  to  a  third  party,  in  addition  to  what  he  did.  Surely 
the  mere  digging  of  a  hole  in  the  ground  would  not  be  a  inoro 
serious  interference  with  the  rights  of  a  covenant,  nor  stronger 
evidence  of  destruction  of  property,  or  of  ouster  than  what 
was  done  by  the  defendant  in  this  ca«e. 

It  is  true  that,  in  the  case  of  Cubitt  v.  Porter,  8  B.  &  C.,. 
257,  (decided  in  1828,)  Littledale,  J.,  expressed  a  doubt  as  to 
whether  an  action  of  trespass  could  be  maintained  by  one 
tenant  in  common  against  another  in  any  case ;  but  more  than 
twenty  years  later,  Ooltman,  J.^  giving  judgment  in  the  case 
of  Murray  ei  al.  v.  Ball,  7  M.  G.  &  Scott»  p.  441,  said  it  waa 
unnecessary  to  give  an  opinion  as  to  whether  tenancy  in 
common  should  have  been  specially  pleaded  by  the  defendant^ 
for  that  the  Court  were  of  opinion  that  the  defence  was  not 
sustainable.  The  learned  Judge  said :  "  It  appears  to  ua 
difficult  to  understand  why  trespass  should  not  lie,  if  eject* 
ment,  which  includes  tresspass,  may  be  maintained — as  it 
confessedly  may — an  actual  ouster.  There  can  be  no  doubt 
now  that  trespass  may  be  maintained  by  one  tenant  in  common 
•gainst  another.'^  In  the  present  ecLse  the  plaintiff  alleged  that 
he  was  in  possession  of  the  one-half  part  of  the  house  in 
question,  but  did  not  say  that  the  defendant  wi^  not  also  in 
possession  with  him.  The  defendant  pleaded^  not  tenancy  in 
common,  but  a  plea  that  is  quite  inconsistent  with  that 
relationship,  that  is,  that  the  plaintiff  was  not  in  possessitjn^ 
but  that  he,  the  defendant,  ^  was  and  is.*^  In  an  action  of 
ejectment,  under  our  practice,  a  plaintiff  tenant  in  common,, 
the  same  as  any  other  plaintiff,  declares  that  the  defendant 
withholds  the  possession  to  which  the  claimant  is  entitled, 
but  that  does  not  necessarily  mean  that  he  alone  is  entitled  to 
the  possession,  and  if  the  defendant  relies  upon  tenancy  in 
common  as  a  defence  he  rau^t  plead  that  fact,  and  deny  ouster. 
The  jury  in  this  case  found  the  fact  of  possession  by  both. 
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and  negatived,  not  the  plaintiff's  declaration,  but  the 
defendant's  plea,  which  denied  the  plaintifi'^s  possession 
altogether.  In  the  cause  Maattn  r.  Farley,  12  M«  &  W.,  674, 
it  was  held  that  in  detinue  the  defendant  cannot  under  a  plea 
of  non  detinet  and  not  poeseesed  show  that  he  had  a  cotnfnoA 
interest  with  the  plaintiff  in  the  property,  and  that  8U<A 
<lefenee  ought  to  be  specially  pleaded. 

It  appears  to  me  that,  in  an  action  iike  this,  when  a 
defendant,  tenant  in  common,  relies  for  defence  upon  the 
exercise  of  his  right  as  such,  it  would  be  in  accordance  with 
fthe  spirit  of  our  Proustice  Act  that  he  should  plead  the  tenancy 
in  common,  giving  the  plaintiff  an  opportunity  of  replying 
auch  matters  as  would  put  directly  in  issue  the  real  question 
to  be  tried  But  I  do  not  think  that  it  is  necessary  to  decide 
that  question  in  this  case,  as  the  defendant,  having  done  more 
than  the  exercise  of  a  right  as  a  co-tenant,  could  not  justify 
liis  acts  under  any  plea,  and,  as  in  the  case  of  Miirray  el  al, 
V.  Hall,  such  defence  would  not  be  sustainable. 

With  all  deference  for  the  opinions  of  the  learned  Judge 
who  tried  this  cause,  I  am  oi  opinion  that  the  plaintiff  had 
sufficient  possession  to  enable  him  to  maintain  trespass  against 
lus  co-tenant,  and  that  the  jury  ought  to  have  been  so 
instructed.  For  the  reasons  given  I  think  there  ought  to  be 
a  new  trial. 


LOOMER    et    al.    v.    STARR    et    al. 

DnrmAfin  instrncUd  their  affeiito  at  New  York  to  cbartar  a  Aip  to  carry  certain  foodt 
iHence  to  Sydney,  C.  B.  The  Mjpents  chartered  plaintiffi'  ihip,  and  the  voyage  was  carried  out 
wnA  the  irooda  duly  delivered,  and  reotlred  by  defendant!.  On  the  way  to  Syde^  the  toobM 
eall^  at  Halifax,  where  one  of  the  defendants,  who  had  preriously  received  the  charter-party, 
viaficd  her.  He  was  also  present  at  Sydney  when  the  goods  were  delivered.  On  neither 
Maeion  did  he  malce  any  objection  to  the  freigiht  iMigrable  under  the  charter,  but  subsequently 
refused  to  pay  it  on  the  ground  that  tlie  rate  was  too  hitch,  and  that  his  ageats  had  exceeded 
their  authority  in  entering  into  the  charter-party  at  that  rate. 

UHd,  that  not  having  made  any  objection  either  at  Halltax  or  l^dney,  although  fullf 
acquainted  with  the  rate  of  freight  agreed  to  be  paid,  and  having  received  the  full  benefit  of 
the  tiontract,  he  had  thereby  oatifled  it,  and  must  f ulfll  his  obligations  thersunder. 

McDonald,  J.,  now,  (January  12th.  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : 

In  this  action  the  plaintiffs  seek   to   recover  from   the 
defendants  an  amount  alleged  to  be  due,  under  a  charter  party, 
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signed  bj^  D,  JR.  DeWolf  Jk  Co.,  for  the  defendants,  as  their 
agents  in  New  York,  and  by  Benjamin  Hatfield,  then  master 
of  the  brig  Prince  LeBoo,  on  behalf  of  the  plaintiffs,  by 
which  charter  party  it  was  aq^reed  that,  in  consideration  6t 
$1,200,  the  plaintiffs  should  charter  the  vessel  to  the  defend* 
ants  from  New  York  to  Sydney,  G.  J?.,  to  take  fifty  coal  cars, 
to  be  landed  at  the  pier  of  the  C  B.  Coal  Comjxiny,  at 
Sydney,  the  vessel  to  have  the  privilege  of  loading  for 
Halifax  a  cargo  sufficient  to  fill  up, — the  freight  to  be  for  the 
vessel's  benefit 

The  declaration  contains  a  count  on  the  charter  party  and 
also  a  common  count  for  freight,  to  which  the  defendants 
pleaded  that  they  did  not  agree  as  alleged,  and  denying  the 
indebtedness. 

A  verdict  was  returned  for  the  plaintiffs,  and  a  rule  nisi 
taken  under  the  statute  to  set  it  aside. 

On  the  trial  the  main  defense  was  a  denial  of  DeWolf  Jk 
Go's  authority  to  bind  the  defendants,  as  they  undertook  to 
do,  they,  (the  defendants)  while  admitting  a  written  authority 
to  charter  a  vessel  without  any  limitation  as  to  the  amount  of 
freight  to  be  paid,  insisting  that  after  the  authority  was  given, 
one  of  them,  orally,  instructed  the  agents  not  to  undertake  to 
pay,  as  was  said,  any  amount  exceeding  $400,  and  that  the 
agents,  having  exceeded  that  direction,  they  (the  defendants) 
were  not  bound  by  the  agreement 

Evidence  was  tendered  at  the  trial  to  support  that  state- 
ment, but  it  was  rejected  by  the  learned  Judge  who  tried  the 
cause.  It  was  also  attempted  to  be  shown  that  there  was 
collusion  between  the  agent  and  the  plaintiffs.  The  letter 
authorizing  the  chartering  of  the  vessel  is  dated  at  Halifax, 
April  nth,  1874,  and  the  part  of  it  which  is  materia!  to  the 
question  of  limited  authority,  reads  as  follows :  "  Should  the 
Taylor  Iron  Works  have  the  cars  completed  shortly  it  will  be 
necessary  to  have  a  vessel  at  once,  and  ^e  will  trust  to  you  to 
engage  one  for  us  on  the  lowest  and  best  terms  you  can." 
About  the  27th  of  the  same  month  the  defendant  (John 
Starr)  was  in  the  agent's  ofiice  in  New  York,  and  it  was  there 
that  the  conversaticm  took  place,  his  version  of  which  was 
tendered  in  evidence  and  rejected  by  the  learned  Judge. 
After  his  return  home,  Mr.  Starr  wrote  again  to  the  agents, 
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another  letter,  instructing  them  to  ship  the  cars  to  order,  to 
be  delivered  at  the  pier  of  the  C  B.  Coal  Comjxmy,  and  not 
to  pot  the  rate  of  freight  in  the  bill  of  lading,  but  make  it 
payable  as  per  charter  party,  and  concluding  by  saying,  "  I 
trust  you  have  engaged  a  vessel  at  a  low  rate  and  will  get 
them  oli  soon."  The  vessel  arrived  in  Halifax,  and  Mr.  Starr, 
who  was  examined  as  a  witness,  admits  that  while  in  Halifax 
he  went  on  board  of  her,  having  previously  received  a  copy 
of  the  charter  party,  and  that  he  afterwards  proceeded  to 
Sydney  to  meet  her  and  saw  the  first  part  of  the  cargo  dis- 
charged, as  agreed  by  the  charter  party,  and  it  appears  that 
he  never  said  a  word  by  way  of  objection,  nor  told  the  cap- 
tain or  any  of  the  plaintiffs,  either  at  Halifax  or  Sydney, 
that  he  objected  to  the  charter  party,  or  that  the  agents  went 
beyond  their  instructions. 

There  was  a  great  mass  of  testimony  produced,  taken 
under  a  Commissioner,  very  little  of  which  had  any  bearing 
upon  the  real  questions  involved,  but  the  leading  facts  are 
those  to  which  I  have  referred. 

It  was  urged  at  the  argument,  as  I  stated,  that  there  was 
collusion  between  the  plaintiffs  and  the  agents,  and  all  the 
evidence  tendered  on  that  point  was  received,  but  I  fail  to  see 
that  it  sustains  that  view;  nor  is  there  any  plea  of  fraud 
pleaded  to  avoid  the  agreement. 

Upon  the  question  of  the  agents  having  exceeded  their 
authority,  we  have  seen  that  the  first  authority  was  a  written 
one,  which,  for  any  thing  that  appears  in  evidence,  may  or 
may  not  have  been  seen  by  the  master  before  signing  the 
charter  party  ;  but  it  is  quite  clear  that  the  master  jvas  never 
told  that  there  was  any  limitation  to  that  authority.  DeWolf 
swears  that  there  was  no  such  limitation,  and  he  therefore 
could  not  be  supposed  to  have  communicated  to  the  master 
what  he  says  did  not  take  place.  We  have  two  letters  of  the 
defendants, — the  first  authorizing  the  agents  to  charter  a 
vessel  at  their  discretion ;  the  other,  after  the  date  of  the 
conversation,  expressing  a  hope  that  a  vessel  was  engaged  at 
a  low  rate, — neither  of  them  stating  any  amount.  But  what 
seems  to  me  to  be  decisive,  is  the  important  fact  admitted  to 
be  true,  that,  before  the  vessel  arrived  in  Halifax,  the  defend- 
ants had  received  a  copy  of  the  charter  party,  that  Mr,  John 
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Btarr,  one  of  them,  went  on  board  of  her  at  Halifax,  allowed 
her  to  proceed  to  Sydney  to  complete  her  vo^'age,  which  he 
must  have  known  she  would  only  have  completed  under  the 
charter  party ;  that  he  went  to  Sydney  to  meet  her  and  saw 
the  jSrst  part  of  the  cargo  discharged  at  the  very  place  agreed 
upon  with  the  agents,  and,  during  the  whole  of  that  time, 
jiot  one  word  was  said  by  way  of  objection  ar  caution  to  the 
'master  or  any  of  the  plaintiffs;  hut,  by  concealing  from  theum 
what  is  now  called  the  truth,  the  defendaats  induced  them  to 
complete  the  voyage  at  much  additional  cost  and  loss,  and 
paused  them,  as  may  reasonably  be  assumed,  to  occupy 
an  entirely  different  position  (to  their  disadvantage)  from 
what  they  should  have  occupied  if  the  defendants'  present 
contention  were  true  and  had  been  made  known  to  the 
master,  as  in  such  case  it  should  have  been,  while  he  was  in 
JSaiifa^B. 

Story,  in  his  work  on  Agency,  section  253,  says :  ''  If  an 
agent  who  is  employed  to  purchase  goods  at  a  limited  price 
should  exceed  that  limit,  and  the  principal,  after  full  know* 
ledge  of  the  facts,  should  receive  them  on  his  own  account, 
without  objection,  it  would  be  presumed  that  he  intended  to 
ratify  the  transaction."  At  section  258  he  says :  "  Silence 
operates  as  a  presumptive  proof  of  ratification,  depending  upon 
the  circumstances."  Again,  in  the  same  section  he  says  that 
the  presumption  seems  now,  in  favor  of  commerce,  to  be 
universally  acted  upon,  and  therefore  if  the  principal  does  not^ 
within  a  reasonable  time,  express  his  dissent  to  the  agent,  he 
is  deemed  to  have  approved  of  his  acts,  and  his  silence 
amounts  to  a  ratification  of  them.  Here  the  defendants 
accepted  the  goods,  after  permitting  the  plaintiffs,  without 
warning,  to  complete  their  part  of  the  agreement  At  Halifnat 
the  circumstances  then  known  to  the  defendants,  but  unknown 
to  the  plaintiffs,  regarding  them  from  the  defendant«i'  point  of 
view,  were  such  as  required  an  open,  candid  statement  of  the 
facts  to  be  communicated  to  the  master,  and  that,  surely,  was 
the  reasonable  time  to  do  so.  The  defendants  allege  thai 
their  agents  did  not  follow  their  instructions,  and  the  result 
was,  if  that  were  true,  that  the  plaintiffs,  without  any  fault  of 
theirs,  were  put  to  the  expense  of  taking  the  cai^  to  Halifax, 
without  any  prospects  of  being  remunerated,  if  the  law  be  as 
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ilia  learned  CDunsel  for  the  defendanU  contend  it  is.  That 
would  have  been  a  hardship  that  no  owners  of  vessels  would 
like  to  endure^  and  surely  it  would  furnish  no  reason  to 
justify  the  defendants  in  inflicting  an  additional  injury  upoa 
the  plaintiSa  by  concealing  the  truth  at  Halifax  and  so 
inducing  them  to  incur  so  much  more  loss  and  expense  as  was 
necessary  to  carry  their  property  from  Halifax  to  Sydney, 
The  principal  cannot  ratify  that  part  of  a  transaction  which 
inakes  in  his  favor  without  incurring  the  responsibility  of  the 
whole,  whatever  may  be  his  innocence  in  the  liraitationa 
imposed  on  the  authority  of  the  agent  UdeU  v^  Atherton,  lat 
iSiDith  s  Leading  Cases,  7th  American  Ed.,  ^}42-341^  and  th^ 
authorities  there  collected.  He  igaust  elect  either  to  affirm  or 
disaffirm  it  altogether.  He  cannot>  ^opt  that  part  o{  it 
which  is  for  his  own  benefit^  aaid  reject  the  rest  2nd  do., 
p.  133.  Even  where  he  knows  that  there  was  fraud  in  the 
transaction  which  wonld  enable  him  to  avoid  it,  if  he  treat  it 
as  a  subsisting  contract  he  cannot  afterwards  avoid  it.  If, 
having  the  right  to  repudiate  or  affirm  a  transaction,  he  take 
the  latter  course,  he  cannot  afterwards  recur  to  his  right  of 
repudiation.     (134.) 

It  is  impossible  to  see  how  the  defendants  here  could  by 
their  conduct,  and  without  express  terms,  have  done  more 
than  they  did  to  treat  the  charter-party  as  a, subsisting  agree* 
ment,  and  that,  too,  to  the  prejudice  of  the  plaintiffs. 

The  defendants,  by  their  conduct,  acquiesced  in  the 
completion  of  the  voyage  under  the  charter-party,  took  the 
benefit  of  the  agreement  without  obj(*ction,  and  offered  no 
remuneration  whatever,  because,  as  they  say,  their  agents  in 
New  Yttvk  did  not  do  their  duty.  If  the  agents  cancelled 
their  instructions  from  the  master,  they  did  what  was  wrong, 
but  they  only  did,  in  New  York,  what  the  defendants  them* 
selves  did  from  the  time  the  vessel  arrived  at  Halifax  til) 
they  got  their  goods  safely  landed  at  Sydney,  and  the  freight 
had  to  be  paid.  This  is  the  state  of  the  case  on  the 
defendants*  own  shewing,  and  it  is  unnecessary  to  say  that  if 
there  was  law  to  support  such  a  defence  as  they  have  set  up, 
it  would  be  the  very  reverse  of  justice. 

But  the  plaintiffs  do  not  admit  that  the  facts  are  even  so 
favourable  to  the  defendants  as  T  assumed  them  to  be  in  the 
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observations  just  made ;  for  it  is  denied  that  there  was  any 
oral  limitation  whatever  to  the  first  authority  given.  It  is 
true  the  evidence  of  Mr,  John  Starr  was  tendered  to  shew 
that  there  was  such  limitation  ;  but  assuming  that  evidence 
to  have  been  received,  how  could  it  effect  the  case  in  the  face 
of  the  written  lette»^,  the  defendants'  proved  dealing  with  the 
master,  their  acceptance  of  the  benefit  of  the  agreement 
without  objection,  and  the  fact  that  M7\  DeWolf  swears  that 
there  was  no  limitation,  corroborated  as  he  is  by  Mr,  Marshall, 
who  was  his  partner  and  was  present  at  the  conversation 
referred  to,  and  certainly  not  contradicted,  if  not  corroborated, 
by  Mr,  Roher,  the  defendants'  own  witness,  who  was  also 
present?  Is  it  not  quite  clear  that,  if  Mr.  Starr* 8  evidence 
had  been  received,  and  a  verdict  rendered  in  favor  of  the 
defendants,  it  would  certainly  have  been  set  aside  as  an 
improper  verdict  ?  If  so,  of  course,  no  new  trial  would  ever 
be  granted  on  the  grounds  that  Mr,  Starrs  evidence  was 
improperly  rejected.  The  rule  nisi,  I  think,  must  be  discharged 
with  costs. 
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T.  A.  and  J.  A.  were  entitled  to  ricelve  (rranta  of  eertain  Crown  Lands  upon  which  (he 
prioehad  been  paid  to  the  Government  Before  takinjr  otit  their  grante  they  mortgaged  their 
rifrbts  to  plaintiif.  Subeequently  tbej  became  ineolTont,  and  made  a  general  aasigument  to 
defendants  for  the  benefit  of  their  creditors.  The  defendants,  as  such  assignees,  ai^lied  for 
the  grants  and  had  them  made  oat  to  themselves,  selecting  lots  in  different  localities  from 
those  indicated  in  the  original  application,  but  the  money  paid  for  them  was  that  paid  on  the 
Ari;dnal  application.  On  the  plaintiff  seeking  re-payment  of  the  amount  loaned  by  him  to 
T.  A.  and  J.  A.,  the  defendants  refused  to  satisfy  his  claim. 

Held,  that  as  assignees  of  the  A.*s^  they  bad  only  succeeded  to  such  rights  as  the  A.ls 
possessed  at  the  time  of  the  assignment,  and  those  r^hts  having  been  mortgaged  to  plaintiff, 
his  claim  should  first  be  satMsd  before  they  could  deal  with  the  land  granted  to  them. 

Ritchie,  J.,  now,  (July  21st,  1874,)  delivered  the  judgment 
of  the  Court,  as  follows : — 

The  claim  of  the  plaintiff  in  this  suit  is  founded  on  a 
mortgage  made  to  him  by  Thomas  Archibald  and  John 
Archibald,  bearing  date  16tb  February,  18G7,  whereby, 
among  other  property,  they  conveyed  to  him  what  is  now  in 
controversy  in  these  words :  "  Two-third  parts  of  all  those 
several  lots  of  ungranted  land  applied  for  and  paid  for  at  the 
Crown  Land  Office  by  Stephen  Kra^ckowiaer.Adolph  Guznan 
and  Francis  EUershausen,  amounting  to  4,000  acres,  on  or 
near  the  St.  Croix  River  and  Panuke  Lakes,  the  right  or  title 
to  receive  grants  of  such  lands  having  been  secured  by  the 
said  Irands  Ellershavsen  from  the  Crown  and  from  the  said 
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Stephen  Krackowisev  and  Adolph  Ouznan,  and  by  the  said 
Francis  Ellersfuiusen  transferred  to  the  St  Croix  Manufae* 
twring  Corajmny*'  (the  said  Archibalds  having  become 
interested  therein  to  the  extent  of  two-third  parts)  which 
mortgage  was  subject  to  a  proviso  that  it  should  become  void 
on  payment  to  the  plaintiff  of  $3,101.25  and  interest  by  two 
equal  instalments  at  9  and  18  months  after  the  date  thereof. 

The  application  by  Krackov)iser,  Ouznan  and  SUershatiften, 
had  been  made  in  JvXy  and  Augtisty  1865,  and  $1,320,  the 
price  of  the  land,  was  then  paid  by  them  under  chapter  26 
Revised  StatuteSy  whereby  it  is  enacted  that  the  Oovernor-in* 
Council  may  settle  the  price  of  crown  land  and  the  mode  of 
making  application  therefor,  and  that  any  person^  upon  due 
application  to  the^ Commissioner  of  Crown  Lands,  may  become 
the  purchaser  upon  making  immediate  payment  therefor  to 
the  Rftceiver-General. 

On  or  about  the  month  of  October,  1867,  the  Messrs 
Archibald  became  insolvent,  and  assigned  all  their  real  and 
personal  estate  to  Edmund  0.  Twining,  Charles  J.  Wylde  and 
John  B.  Campbell,  in  trust  for  the  benefit  of  their  creditors^ 
all  of  whom  accepted  the  trust ;  but  Campbdl  has  departed 
this  life  since  the  commencement  of  this  suit. 

At  the  time  of  the  insolvency  and  assignment  the  grants^ 
which  had  been  applied  for^  had  not  been  taken  out,  and  the 
assignees  assumed  the  right,  under  the  general  assignment 
made  to  them»  to  have  granted  to  them,  and  they  applied  for 
and  obtained  four  grants,  dated  severally  the  10th  October^ 
1868,  comprising  2,278  acres  ;  they  having,  with  the  permission 
of  the  Commissioner  of  Crown  Lands,  selected  the  lands  to  be 
comprised  in  the  grants, — two  lota  in  the  County  of  Hants^ 
one  in  the  County  of  Halifax,  and  one  in  the  County  of 
Lunenburg,  These  lots  were  selected  In  somewhat  different 
localities  from  those  indicated  in  the  original  applications, 
but  the  application  of  the  iLssignees  for  the  grants  and  the 
selection  of  the  lands  were  based  on  the  original  application, 
and  the  money  paid  for'  the  lands  so  granted  was  the  money 
paid  in  on  such  original  application,  and  the  defendants^ 
Edvaund  C.  Twining  and  OharUs  J,  Wylde  now  claim  that 
the  money  so  paid  passed  to  them  under  their  assignment,  as 
well  aa  the  right  to  obtttia  the  grants  on  aeeoimt  of  whiefa  it 
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was  paid,  and  to  bold  the  land  so  granted  for  the  bewefit  <rf 
the  creditors  of  the  Archihalds,  unaffected  and  unencumbered 
by  the  mortgage  held  by  the  plaintiff.  The  portion  of  the 
money  so  appropriated  was  91,002^32* 

The  plaintiff  by  hi«  writ  claims  to  have  been  interested  in 
two-thirds  of  the  money  ao  appropriated  by  the  assignees,  s» 
well  as  in  twd-thirda  of  the  balance  of  the  $1,320,  and  he 
claims  that  the  lands  comprised  in  the  grants  obtained  by 
them  should  be  held  subject  to  his  mortgage,  and  he  prays 
that  the  assignees  may  be  declared  to  hold  two-thirds  thereof 
as  trustees  for  him,  to  the  extent  of  the  amount  due  on  his 
mortgage,  and  that  they  do  pay  him  the  amount  of  principal 
and  interest  due  thereon,  and  that  in  default  thereof  that  a 
decree  of  foreclosure  do  pass,  and  the  lands^  be  sold  and  the 
proceeds  applied  to  the  payment  of  his  mortgage  and  costs^ 
and  that  the  balance  of.  the  money  paid  to  the  Commissioner 
of  Crown  Lands,  amounting  to  S317.68,  and  the  right  of 
pre-emption  of  land  secured  thereby  be  declared  subject  to  the 
plaintiff^s  mortgage. 

The  defendants.  Twining  and  Wylde,  by  their  pleas,  admit 
that  their  application  for  the  grants  in  question  was  made  by 
them,  not  in  their  own  interest,  but  as  assignees  and  acting  for 
the  benefit  of  the  creditors  of  F.  <fe  J.  Archibald^  and  in  the 
belief  that  the  money  which  had  been  originally  paid  for  the 
purpose  of  obtaining  grants  of  land  belonged  to  the  estate  of 
the  Archibalds,  and  they  appropriated  a  portion  of  it  in 
payment  for  the  lands  applied  for  by  them,  which  they  caused 
to  be  surveyed  and  run  out  and  granted  to  them  in  different 
localities  from  those  specified  by  the  original  applicants  in 
their  applications,  and  in  ignorance  of  the  claim  of  the 
plaintiff'  under  his  mortgage.  The  other  statements  in  the 
pleas  were  either  irrelevant  or  unsustained  by  proof. 

Theae  defendants,  according  to  their  own  shewing,  occupy 
the  position  which  the  Archibalds  would  have  done  but  for 
the  assignment.  They  do  not  pretend  that  they  made  the 
application  for  the  grants  independently  of  those  which  had 
been  previously  made ;  and  Twining,  one  of  the  defendants, 
says  truly  in  his  aflSdavit :  "  That  they  would  not  have  been 
justified  in  speculating  with  the  funds  of  the  creditors  in 
purchasing  lands  from  the  government,  and  that  they  had,  in 
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fact,  no  funds  for  that  purpose,  but  they  felt  themselves 
authorized  to  apply  for  and  take  out  grants  for  the  benefit  of 
the  creditors  which  had  been  paid  for  by  the  insolvents.'^ 

That  they  had  the  right  of  doing  so  cannot,  I  think,  be 
questioned,  for  the  plaintiff  could  only  claim  a  right  to  a  lien 
on  the  lands  as  a  security  for  his  debts,  and  as  it  would  not 
have  been  in  contravention  of  his  rights  for  t\\Q  Arehihalds  to 
have  taken  out  grants  in  their  own  name  before  the  assign- 
ment, so  after  it  their  assignees  would  have  the  right  to  have 
the  land  surveyed  and  granted  to  them,  and  the  money 
deposited  in  payment  applied  to  that  purpose ;  but,  whether 
this  were  done  by  the  one  or  the  other,  it  could  only  be  done 
subject  to  the  rights  of  the  plaintiff  under  his  mortgage. 

For  the  Archibalds  to  have  attempted  to  evade  the  efTect 
of  their  mortgage  by  applying  to  the  Commissioner  of  Crown 
Lands  for  permission  to  take  up  lands  in  other  localities  than 
those  indicated  in  the  original  applications,  and  appropriating 
the  money  in  payment  of  them,  and  then  contend  that  the 
mortgage  did  not  apply  to  such  lands,  would  have  been  a 
fraud  on  the  plaintiff,  and  as  I  think  the  Archibalds  could  not 
do  this,  so  I  think  their  assignees  could  not,  without  violating 
the  rights  of  the  plaintiff. 

Under  an  application  to  the  Commissioner  of  Crown 
Lands  for  a  grant  of  land  and  the  payment  of  the  price 
required  by  the  iiovernment,  the  applicant  does,  in  my  opinion, 
acquire  rights  under  the  Act  I  have  referred  to,  not  that  he 
would  thereby  be  necessarily  entitled  to  a  grant,  for  there 
might  be  good  reasons  which  would  justify  the  government 
in  withholding  it,  but  I  cannot  bring  myself  to  the  conclusion 
that,  as  contended  on  the  argument,  he  has  no  rights,  legal  or 
equitable,  and  that  after  due  application  and  payment  of  the 
purchase  money  the  Commissioner  of  Crown  Lands  can 
arbitrarily  prefer  a  subsequent  application.  The  whole  scope 
and  terms  of  the  Act  lead  me  to  the  inference  that  the 
legislature  intended  that,  as  between  subject  and  subject,  a 
right  of  pre-emption  should  be  acquired  by  the  first  applicant 
who  had  fulfilled  all  the  requirements  of  the  law  ;  and  in  the 
present  case,  whatever  the  rights  of  the  Archibalds  were  to 
the  grants  or  to  the  money  paid  in  as  the  price  of  the  lands, 
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those  rights  were  pledged  to  the  plaintiff  before  their  assign- 
ment  to  the  defendants. 

Passing  for  a  moment  fix)in  the  claim  of  the  plaintiff  under 
his  mortgage^  what  is  the  nature  of  that  set  up  by  the 
defendants  to  these  funds  and  to  the  lands  purchased  with 
them  f  They  hold  a  general  assignment  from  the  Archibalds^ 
having  no  special  refei^nce  either  to  the  money  or  the  lands. 
Upon  what  principle  can  they  seek  to  take  them  from  another 
party  to  whom  they  had  been  previously  specificially  assignedi 
certainly  moi'e  specifically  than  to  them,  as  a  security  for  a 
debt,  the  justness  of  which  is  not  called  in  question,  nor  is 
the  bona  fides  of  the  mortgage.  How  is  theirs  the  preferable 
title  f  They  could  take  no  more  than  the  Archibalds  had  to 
give  them,  and  if  the  latter  would  had  been  estopped  from 
denying  the  rights  of  the  plaintiff  under  his  mortgage,  so  are 
their  assignees. 

If  it  were  necessary  to  refer  to  any  authority  to  shew  that 
the  assignees  under  a  general  assignment  can  only  take  such 
rights  as  the  assignor  or  debtor  had  at  the  time  of  the  assign- 
ment  and  subject  to  all  previously  existing  rights  and  liens, 
see  Sug,  Vend,  is  Piir<h,,  570,  Eng.  Ed. ;  Story's  Eq.^  sections 
10,  38 ;  Picking  v.  Infracomb  Railway  Co.,  L.  R,  36,  p.  257- 

The  plaintiff  having  a  lien  upon  two-thirds  of  the  lands 
comprised  in  the  said  grant  for  the  debt  due  him  and  intended 
to  be  secured  by  the  8a4d  mortgage,  an  order  will  pass,  ia 
ease  the  amount  thereof  is  not  paid  to  him  by  the  said 
defendants,  Edmund  C.  Twining  and  Charles  /.  Wylde,  the 
assignees  of  T,  Jk  J.  Archibald,  that  the  said  two-thirds  of  the 
aaid  lands  be  sold,  and  that  out  of  the  proceeds  the  amount 
due  the  plaintiff  for  principal,  interest  and  costs  be  paid  to 
him,  and  the  balance,  if  any,  be  paid  to  the  said  defendants. 

In  case  there  should  be  any  dispute  as  to  the  amount  due 
on  the  mortgage,  reference  shall  be  made  ia  a  Master  to  settle 
the  amount 
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pLAiNTinr  brougrbt  cm  actfon  ajtmlnst  dofendant  for  treBpMsinirQpoo  his  land  and  premtoei^ 
and  at  the  trial  proved  a  clear  documentary  title,  as  wall  as  title  by  uninterrupted  possessioa 
for  a  long  series  of  years.  Defendant  pleaded  title  in  himself  as  well  as  a  right  of  way  for  the 
Ipublic  over  the  land,  but  tailed  to  support  either  plea.  The  juiy  faariiig  foond  a  verdict  fer 
plaintiff, 

Held,  that  it  could  not  be  disturbed. 

DesBarres,  J.,  now,  (August  15th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

This  was  an  action  of  tresspass  for  breaking  and  entering 
on  Lot  No.  16,  at  Belliveau  Cove,  in  the  County  of  Digby,  and 
destroying  plaintiffs'  fences,  &c.  To  this  action  no  less  than 
twenty-six  pleas  were  put  in,  of  which  it  is  only  necessary 
to  notice  such  as  raise  the  material  issues  in  the  case,  viz., 
the  1st  and  2nd  pleas,  denying  the  trespasses,  3rd  and  4th, 
denying  the  land  to  be  the  plaintiffs*,  and  that  they  were 
possessed  of  it,  and  the  5th,  claiming  a  right  of  way  over  the 
locue  on  foot  and  with  cattle,  &c.,  for  20  years,  and  justifying 
the  knocking  down  and  destruction  of  the  fence  as  an 
obstruction.  The  rest,  with  the  exception  of  the  25th  plea, 
which  is  a  plea  of  leave  and  license,  &c.,  being  a  repetition  of 
the  5th  plea,  in  all  the  various  forms  which  the  ingenuity  of 
the  pleaders's  mind  could  suggest,  I  need  not  refer  to,  as  it 
would  be  a  waste  of  time  to  do  so. 

The  case  was  tried  before  Mr.  Justice  McGully,  at  Clare, 
in  September^  1873,  upon  whose  recommendation  it  was  agreed 
that  a  verdict  should  be  taken  for  plaintiff  for  $1,  subject  to 
the  decision  of  the  whole  Court,  who  were  to  draw  their  own 
conclusions  from  the  evidence  and  have  power  to  order  a 
nonsuit  or  direct  a  verdict  to  be  entered  for  defendant,  as  the 
Court  should  be  of  opinion  the  merits  of  the  case  required. 

Having  carefully  read  the  learned  Judge's  report  and 
considered  the  evidence  produced  on  both  sides,  I  have  arrived 
at  the  conclusion  that  the  verdict  in  this  case  ought  not  to  be 
disturbed.  The  plaintiffs  derive  their  title  under  a  grant 
from  the  Crown,  dated  29th  June,  1775,  and  under  the  several 
mesne  conveyances,  &c.,  made  of  the  land  down  to  that  under 
which  they  immediately  claim.  It  appears  from  this  grant 
and  the  plan  annexed  to  it  that  Lot  No.  15.  containing  200 
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abres,  was  granted  to  lalarion  Tei^rio,  and  that  Lot  No.  16, 
together  with  a  marsh,  Lot  No.  29,  containing  in  the  whole 
160  acres,  was  granted  to  Pierre  LeBlanc  ^  the  front  of  one- 
half  of  Lot  16  being  the  subject  of  contention  in  this  suit. 

Isla'rien  Terrio,hy  will  dated  in  1812,  devised  to  his  sons, 
Joseph  and  Frederick,  Lot  No.  15  in  the  front  and  29  in  the 
rear.  On  the  5th  April,  1821,  Marino  LeBlanc  and  Gazeton 
LeBlanc,  representing  themselves  to  be  brothers,  and  who» 
though  it  is  not  so  stated  in  the  deed,  may  at  this 
distant  day  fairly  be  presumed  to  have  been  the  sons  and 
heirs-at'law  of  Pierre  LeBlanc,  the  grantee,  executed  a  deed 
to  Joseph  and  Frederick  Therian  of  Lot  No.  16,  who  then 
became  owners  of  Lots  No.  15  and  16,  at  Belliveau  Cove,  in 
the  County  of  Dighy,  fronting  on  8t  Mat^s  Bay.  On  the 
28th  January,  1846,  Joseph  Therian  executed  a  deed  to  his 
brother  Frederick  of  Lot  No.  16,  then  making  the  latter  the 
Hole  owner  of  that  lot,  and  retaining  for  himself,  as  it  it  would 
appear.  Lot  No.  15.  Frederick  Therian,  by  his  Will,  dated 
18th  Feb)*uar^i,  1863,  devised  to  his  son  Maxirain  half  of  Lot 
No.  16,  describing  it  thus  :  "  One-half  of  the  lot  where  he  (M.) 
is  settled,  that  is,  on  the  S.  W.  side,  beginning  from  the  main 
post  road,  the  whole  width  of  the  said  lot  of  land  till  it  comes 
opposite  the  N.  E.  side  of  said  Maximin'e  barn  ;  thence  one- 
half  of  said  lot  to  be  divided  in  the  centre  the  whole  length 
of  said  lot  &s  far  as  the  rear.  Also  all  privileges  which  I  own 
at  the  front  of  said  lot  on  the  N.  W.  side  of  the  main  road, 
near  the  shore."  The  foregoing  are  the  documents  on  which 
the  plaintiffs  rely  as  being  sufficient  to  establish  a  legal  title 
to  one-half  of  Lot  No.  16,  on  which  the  trespasses  complained 
of  are  proved  to  have  been  committed,  but  as  against  the 
defendant,  who  has  proved  no  title  in  himself  and  given  no 
evidence  of  dedication  of,  or  user  that  would  constitute  a 
right  of  way  over  the  land,  possession  alone  might  have  been 
considered  enough  to  entitle  them  to  maintain  trespa<is  against 
him.  They,  however,  have  not  rested  their  case  solely  on 
possession  ;  they  have  proved  a  documentary  title  which  leaves 
no  doubt  on  my  mind  as  to  their  right  as  the  legal  owners 
of  the  land  to  recover  against  the  defendant,  who  stands  in 
the  position  of  a  trespasser  and  an  intruder  on  their  possession. 
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One  of  the  objections  taken  to  the  plaintiffs'  right  to 
recover  was  that  there  was  no  proof  of  any  title  having  passed 
from  Pierre  LeBlanc  of  Lot  No.  16  to  Marino  and  Oazeton 
LeBlanc,  and  that  having  no  title  themselves,  they  could  give 
none  to  Joseph  and  Frederick  Therian,  This  might  have 
been  considered  a  good  objection  had  there  been  no  possessioq 
and  no  acts  of  ownership  exercised  by  the  latter  over  the  land« 
but  the  evidence  of  the  defendant  himself  furnishes  an 
answer  to  this  objection.  At  line  171  to  175  he  says: 
*'  Joe&ph  and  Fred^nck  Therian  used  Lot  No.  16  when  I  first 
remember.  Joseph,  Frederick's  brother,  built  a  vessel  there 
24  years  ago :  the  last  he  built ;  he  built  two  before  that." 
At  line  179  he  says:  *' Frederick  and  Joseph  piled  seaweed 
there."  This  shows  that  they  claimed  and  used  the  land  as 
rightful  owners  under  the  deed  they  held  from  Marino  and 
Oazeton  LeBlan^^,  while  others  who  walked  over  and  used  it 
for  other  purposes,  imagining  that  as  it  remained  uninclosed 
it  must  necessarily  be  public  property,  were  trespassers.  It 
cannot  be  pretended  that  any  of  the  acts  proved  on  the  part 
of  the  defence  were  such  as  could  at  all  effect  the  possession 
and  title  of  the  parties  claiming  the  land,  who  had  a  right  se 
long  as  no  adverse  holding  existed  to  put  up  a  fence,  as  the 
plaintiffs  had,  to  preclude  all  persons  from  passing  over  the 
land. 

Another  objection  urged  on  the  part  of  the  defendant, 
which  has  not  been  overlooked,  was  that  Frederick  Therian^ 
the  father  of  Maodmin,  did  not  devise  to  him  (M.)  one-half 
of  the  front  of  lot  No.  16,  lying  on  the  N.  W.  side  of  the  main 
road,  near  the  shore,  now  in  dispute,  but  only  the  privileges 
which  he  owned  in  that  portion  of  the  lot.  In  devising  one- 
half  of  the  lot  on  which  Ma^imin  was  then  settled^  the  testator 
uses  the  words:  "To  be  divided  in  the  centre  the  whole 
length  of  the  lot  as  far  as  the  rear."  Now  if  this  lot  was  to 
be  divided  into  two  equal  parts  by  a  line  running  through  the 
centre  the  whole  length  of  the  lot,  it  seems  to  me  to  follow  as 
a  necessary  consequence  that  it  mu.st  have  been  the  intention 
of  the  testator  to  give,  and  that  to  give  effect  to  the  devise  it 
must  bo  construed  as  giving  to  Maximin  the  full  half  of  Lot 
No.  16,  including  that  portion  of  it  near  to  and  fronting  on 
the  shore  on  which  the  trespass  was  committed,  and  as  the 
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dfeed  from  Maxiritin  to  the  plaintiffs  covers  one-half  of  the 
lot  running  from  the  shore  to  the  rear,  I  do  not  think  it  is  an 
objection  that  can  prevail  or  afiect  the  plaintiffs'  case. 

It  is  not  necessary  to  advert  to  the  evidence,  produced  on 
the  part  of  the  defence  with  the  view  of  supporting  the  5th 
and  25th  pleas.  It  is  enough  to  say  that  we  think  it  does 
not  sustain  either  the  one  or  the  other  of  these  pleas.  We 
are  all  of  opinion  that  the  verdict  must  remain,  and  that  the 
rule  for  setting  it  aside  must  be  discharged  witb  costs* 


YOUNG   u    DbWOLF. 


A   E0LB  abtolnto  in  the  first  instance  will  not  be  granted  to  enter  judirment  upon  «b 
Awmrd  firen  under  a  submission  which  wss  made  a  rule  of  Court. 

McDonald,  J.,  now  (August  15th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

Mr.  Rigby  moved  for  a  rule  absolute  in  the  first  instance 
to  enter  judgment  upon  an  award  made  under  a  submission, 
which  was  made  a  rule  of  Court. 

The  award,  among  other  things,  directs  that  the  defendant 
shall  be  bound  to  pay  to  the  plaintiff  the  balance  of  the  value 
of  deals  over  S6,436  in  cash,  with  interest  from  the  20th  day 
of  January,  1874,  as  soon  as  the  plaintiff  shall  furnish  him 
with  a  sworn  surveyor's  certificate  of  the  quantity  and  correct 
specifications  according  to  contract, — which  certificate  the 
plaintiff  in  his  affidavit  says  has  been  furnished. 

In  England  the  performance  of  an  award  made  under 
a  submission  which  has  been  made  a  rule  of  Court  may  be 
enforced  sometimes  by  action,  sometimes  by  attachment,  and 
sometimes  by  execution  issued  upon  a  rule  of  Court  which, 
(under  1  Jk  2  Vic,  chap.  110,)  when  for  the  payment  of 
money,  has,  in  some  cases,  for  that  purpose  the  effect  of  a 
judgment ;  but  whether  by  attachment  or  execution,  the  rule 
will  be  a  rule  nisi  in  the  first  instance.  Our  statute  provides 
that  obedience  to  an  award  made,  as  the  one  before  us,  under 
a  submiasion  afterwards  made  a  rule  of  Court,  may  be  enforced 
by  the  Court  directing  a  judgment  to  be  entered  or  an 
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execution  to  issue  for  the  amount,  or  otherwise,  to  carry  such 
award  into  effect. 

If  the  application  in  this  case  were  simply  for  an  execution, 
I  think  the  English  pi-actice  would  be  followed,  and  that  a 
rule  nisi  would  issue, — and  I  see  no  stronger  reason  why  a 
rule  for  judgment  should  be  made  absolute  in  the  first  instance 
than  one  for  execution. 

This  application  is  founded  on  affidavits  settings  forth  that 
certain  acts  were  done  aftei  the  making  of  the  award,  and  it 
will  not  be  denied  that  the  truth  of  that  affidavit  must  be 
assumed  before  judgment  can  be  entered.  It  would  be 
manifestly  unjust  to  conclude  the  defendant  by  entering 
judgment  against  him,  without  first  giving  him  an  opportunity 
to  be  heard,  both  as  to  the  facts  of  the  case  and  the  law 
applicable  to  these  facts.  I  think  the  plaintiff  should  have  a 
rule  nisL 


MURDOCK  ET  AL.    V.    LAWSON  et  al. 

Whvrb  an  order  of  foreclosure  and  sale  of  a  coal  mine  was  made,  B.»  one  of  the  lai^sit 
shareholders  in  the  Company  owning  the  mines,  applied  for  an  order  directing  certain  coal  to 
be  sold  first  before  dealing  with  the  mine  Itself.  The  Judge  refused  to  give  the  order,  and  B. 
appealed.  The  day  of  sale  n'as  flxed  subsequent  to  the  term,  and  with  the  understanding  that 
if  the  cause  was  not  reached  on  the  last  day  of  the  term,  a  further  postponement  of  the  sale 
might  be  moved  for.    The  cause  not  being  reached  and  argued, 

Ettd,  That  the  sale  should  bo  postponed  on  terms  being  given  by  B. 

McDonald,  J.,  now,  (August  15th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

These  suits  were  commenced  to  foreclose  mortgages  of 
properties  known  as  the  Block  House  Mines,  in  Cape  Breton, 
and  an  order  of  foreclosure  and  sale  was  made  by  Ur.  Justice 
DesBarres,  sitting  as  Equity  Judge.  An  application  was 
made  at  the  same  time  on  behalf  of  Mr,  Robert  Bdloni  one 
of  the  shareholders,  for  an  order  to  sell  a  quantity  of  coal 
taken  out  of  the  pit  of  the  mortgaged  mine,  and  to  apply  the 
proceeds  towards  the  payment  of  the  amount  due  on  the 
mortgage,  before  the  mine  and  other  mortgaged  premises 
should  be  sold.  The  learned  Judge  declined  to  make  such 
order,  but  granted  an  appeal  from  his  decision  to  this  Court, 
and  although  the  causes  have  been  on  the  docket  for  argument 
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during  the  present  Term,  they  have  not  been  reached.  The 
learned  Judge  very  properly  fixed  a  day  subsequent  to  the 
Term  to  be  the  day  of  sale,  with  the  understanding  that,  if 
the  causes  should  not  be  reached,  counsel  would  be  at  liberty 
on  the  last  day  of  the  Term  to  move  this  Court  for  a  further 
postponement  of  the  sale. 

It  is  not  the  fault  of  the  appellant  that  the  causes  have 
not  been  argued,  and  to  allow  the  property  to  be  sold  now 
would  be  in  effect  to  deprive  him  of  the  benefit  of  his  appeal. 
Although  this  may  be  a  hardship  in  delaying  the  payment  of 
money  which  is  not  denied  to  be  due,  I  do  not  see  that  it  can 
be  avoided  in  this  any  more  than  in  many  other  cases  of 
unavoidable  delay.  I  do  not  think  this  is  the  time  to  enquire 
whether  or  not  Mr.  BeUoni  has  placed  himself  in  the  proper 
position  to  prosecute  his  appeal  with  success,  though  that 
position  was  taken  on  the  argument  which  took  place  on  the 
application.  That  he  is  largely  interested  in  the  property  and 
entitled  to  intervene  cannot  be  denied ;  and  if  he  has  not  put 
himself  in  the  proper  position  to  succeed  in  his  appeal,  or  if 
his  appeal  was  irregular,  there  was  a  way  of  taking  exceptions 
to  his  course,  but  exceptions  have  not  as  yet  been  taken  in 
the  wa}'  that  I  think  the  law  prescribef.  It  is  enough  now 
that  there  is  an  appeal  pending  of  which  the  parties  ought  to 
have  the  benefit,  if  possible;  but  while  securing  to  the 
appellant  his  legal  rights,  we  should  be  careful,  to  secure  to 
the  creditors  their  substantial  rights. 

I  am  of  opinion,  therefore,  that  a  rule  should  pass  staying 
the  sale  till  after  judgment  shall  be  given  on  the  appeal,  the 
appellant  first  giving  security  by  a  bond,  with  two  sureties 
to  be  approved  of  by  a  Judge,  for  the  payment  of  all  the 
interest  which  will,  accrue  upon  the  debt  secured  by  the 
mortgage  during  the  period  of  the  postponement,  and  also  the 
payment  of  additional  expenses  of  advertijzlng  consequent 
upon  the  postponement 
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McLEOD    V.  CAMPBELL 

ThAXgrtrfn  fttrtlier  mortgaged  a  lot  of  land  to  defendant,  and  wtiMiTieiitly  defendknt^ 
with  the  content  and  by  tbe  dfarection  of  tbe  father,  eonTejrvd  the  let  in  fee  ilmpi*  to  N.  M. 
Alter  the  death  o<  tbe  fkther^  plaintiff  brought  suit  under  his  win  i«aimt  dafendant  for  the 
Und. 

Held^  That  the  father,  by  ooneentlng  te  the  eony^raaoe  of  the  land  la  fee  elMple  to  N.  ir.» 
iras  eetopped  fmin  redeeming  it»  and  aa  phdatifl  waa  in  do  better  poaition  than  her  father 
lodgment  shonltt  be  far  defendant. 

McDonald,  J.»  now,  (August  15ib,  1874,)  delivered  the 
|ndgmeni  of  the  Court,  as  follows : — 

The  plaintiff  claims  to  be  entitled,  under  the  Will  of  her 
late  father,  Roderick  MeLeod,  to  a  lot  of  land  in  the  County 
of  Victoria,  of  which  her  father  had  given  the  defendant  a 
deed  absolute  on  the  face  of  it,  but  which  deed  has  been  held 
in  equity  to  be  a  mortgage!  at  the  time  of  making  it.  In  the 
decree  which  established  that  fact  it  was  held  that  the 
mortgagor  having,  after  the  making  of  the  mortgage,  directed 
or  consented  to  a  conveyance  in  fee  simple  of  the  lands  in 
question,  by  the  defendant  to  one  Norman  McLeod,  was 
•stopped  from  redeeming  tha  property  against  Norman,  who 
now  holds  the  legal  as  well  as  the  equitable  title  The 
plaintiff,  finding  that  the  deed  was  decreed  to  have  been  a 
mortgage  in  the  first  Instance,  instituted  this  suit  against  the 
defendant,  still  alleging  herself  to  be  entitled  to  the  land 
subject  to  the  mortgage,  under  her  father's  Wilt,  claiming 
damages  from  the  defendant  for  disputing  her  right,for  keeping 
possession,  and  for  involving  her  in  an  equity  suit  to  establish 
lier  rights. 

The  defendant  pleaded  that  he  conveyed  the  property  to 
Norman  McLeod  with  the  knowledge  and  consent  and  by  the 
direction  of  the  testator.  And  although  he  first  pleaded  that 
the  plaintiff  did  not  become  entitled  to  the  property  as  she 
alleged,  that  plea  was  for  some  reason  struck  out  of  the  iasue. 

On  the  trial  it  was  agreed  that  a  verdict  subject,  &c.» 
should  be  taken  in  favor  of  the  plaintiff  for  $500, — the 
allegations  in  the  declaration  and  the  facts  set  out  in  the  pleas 
being  admitted  on  both  sides  and  agreed  to  be  taken  by  the 
Court  to  be  true  ;  and  all  such  inferences  to  be  drawn  from 
them  by  the  Court  as  a  jury  might  draw ;  and  that  they 
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should  be  viewed  in  connection  with  two  decrees  of  the  late 
learned  Judge  in  Equity,  in  matters  in  difference  between  the 
parties,  that  were  before  him  ;  and  to  be  regarded  by  the 
Court  as  governed  by  these  decrees.  The  Court  to  be  at 
liberty  to  order  a  nonsuit  or  to  give  judgment  for  either  party, 
and  if  for  the  plaintiff  for  the  amount  found  by  the  jury,  or 
for  any  less  sum  that  the  Court  might  consider  a  proper 
measure  of  damages. 

It  was  contended  by  the  plaintiff's  counsel  that  the  fee 
simple  is  admitted  by  the  pleadings  and  the  agreement  just 
recited  to  be  in  the  plaintiff  as  alleged  in  the  declaration. 
But  it  must  be  remembered  that  although  that  allegation  is 
sot  denied  in  express  terms  by  the  defendant's  pleas  remaining 
on  the  issues,  all  the  pleadings  are  by  the  agreement  to  be 
received  in  connection  with  and  to  be  governed  by  the  decrees 
referred  to,  which  decrees,  under  the  facts  pleaded  in  this 
cause,  settled  the  point  that  the  deceased  was  estopped  from 
disputing  the  legal  as  well  as  the  equitable  title  of  Norman 
McLeod.  The  plaintiff  is  not  in  a  better  position  than  her 
father  was.  She  got  by  the  decree  all  that  she  was  entitled 
to  receive,  not  the  land,  but  the  amount  found  due  her  upon 
the  accounting,  which  was  the  balance  of  the  value  of  the 
land  ;  and  she  is  bound  by  that  decree  as  well  as  the 
defendant  is. 

But  even  if  the  allegations  in  the  plaintifi^s  declaration 
were  admitted  to  be  true,  has  she  a  cause  of  actioit  ?  I  think 
not.  If  she  has.  any  person  who  defends  a  suit  unsuccessfully, 
either  in  whole  or  in  part,  is  liable  to  be  sued  again  for 
damages  because  he  made  a  defence, — the  moment  a  judgment 
is  entered  against  him. 

If  the  plaintiff  were  to  succeed  in  this  case  to-day,  she 
might  with  equal  propriety  and  just  as  much  law  commence 
another  action  io-morrow  to  recover  damages  from  the 
defendant  for  defending  this  suit ;  and  so  on  as  long  as  the 
defendant  will  unsuccessfully  resist  any  claims  she  may  make. 

I  am  of  opinion  that  judgment  should  be  entered  for  the 
defendant. 
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WHITEHEAD    v.    HOWARD. 

Thk  legal  rigrhts  of  the  parties  were  entirely  dependant  upon  an  agreement  under  mal,  and 
the  Judge  presiding  at  the  trial  instructed  the  Jury  that  under  the  terms  of  that  agreement,  and 
the  facts  in  proof,  there  should  be  a  verdict  for  defendant,  nerertheless  the  Jury  found  for  the 
plaintiff.    On  rule  nisi  for  a  new  trial, 

Heldt  That  as  the  construction  of  the  agreement  was  a  matter  for  the  Court,  the  rerdict 
■heuld  be  set  aside  and  the  rule  for  a  new  trial  inade  absolute. 

McCuLLY,  J.,  now,  (Aunjust  15th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

This  was  an  action  tried  in  November  last,  at  Hcdifctx, 
in  which  a  verdict  passed  in  favor  of  the  plaintiff  for  $1,5U0 
damages. 

A  rule  nisi  for  a  new  trial  was  granted  by  the  learned 
Chief  Justice  who  tried  the  cause,  on  grounds  taken  for  a 
nonsuit  on  the  trial  as  being  against  law  and  evidence  and 
the  Judge's  charge,  and  for  excessive  damages. 

Plaintiff  and  defendant,  by  an  agreement  dated  1st  May, 
1871,  under  seal,  entered  into  co-partnership,  as  clothiei-s  and 
outfitters,  for  a  terra  of  five  years,  subject  to  a  sooner 
termination  thereof  after  one  year,  by  a  notice  in  writing  at 
the  expiration  of  three  months  from  such  notice  or  such 
further  time  as  might  be  named  in  said  notice,  as  if  one  of 
the  parties  was  deceased,  to  be  given  by  one  partner  to  the 
other.  Then  followed  a  clause  by  which  defendant  was 
"  authorized  to  terminate  the  same  at  the  end  of  the  first  year 
without  any  notice,  if  the  business  should  not  prove  satis- 
factory to  him." 

The  merits  of  the  controversy  depended  upon  the  true 
meaning  and  legal  construction  of  this  clause.  Defendant 
having  terminated  the  partnership,  ejected  plaintiff,  which  was 
the  grievance  for  which  he  sought  to  recover  damage. 

The  strength  of  the  defence  consisted  in  his  4th  plea, 
which  set  out  the  clause  in  the  co-partnership  articles  referred 
to,  and  under  which  he  sought  to  justify  the  termination  of 
the  contract. 

In  his  charge  to  the  jury  the  learned  Chief  Justice 
expressed  himself  strongly  as  to  the  effect  of  this  clause, 
saying  "  that  plaintiff  could  not  succeed,"  although  he  had 
declined  to  nonsuit  on  the  application  of  defendant's  couasel. 
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At  the  threshold  of  this  inquiry  lies  this  question,  whose 
duty  and  province  was  it  to  expound  this  written  instrument 
and  declare  what  it  meant,  and  especially  that  clause  upon 
which  defendant  relied.  It  clearly  appertained  to  the  Court, 
and  not  to  the  jury.  Broom,  in  his  Legal  Maxims,  p.  81, 
sec.  107,  says :  "  It  is  the  duty  of  the  Court  to  construe  all 
written  instruments  as  soon  as  the  true  meaning  of  the  words 
in  which  they  are  couched  and  the  surrounding  circumstances 
have  been  ascertained  as  facts  by  the  jury,  and  it  is  the  duty 
of  the  jury  to  take  the  construction  from  the  Court,"  &c.,  &;c., 
adding,  "  If  this  were  not  so  there  would  be  no  certainty  in 
the  laws,"  &c.  Ad  queationem  Ugis  respondent  jvdicea,  ad 
questionem  facti  juratis. 

Entertaining  ihis  view.  His  Lordship  added  :  "  I  instructed 
the  jury  that  as  the  construction  of  the  deed  belonged  to  the 
Court,  and  my  opinion  of  the  above  clause  had  not  been 
shaken,  the  defendant  was  entitled  to  their  verdict. ** 

Defendant  had  reserved  the  right  to  himself  of  dissolving 
the  contract — arbitrarily,  if  you  choose — and  plaintiff  agreed 
to  it  when  he  signed  the  articles.  Defendant  did  not  stipulate 
for  exercising  such  a  right.  If  reasonable  grounds  such  as  a 
jury  might  approve  should  exist,  he  reserved  it  unconditionally, 
and  he  was  not  compellable  to  give  any  reason  for  what 
might  be  considered  a  capricious  exercise  of  it. 

Having  pleaded  the  clause  in  bar,  and  given  proof  of  his 
dissatisfaction  with  the  partnership  business  and  the  mode  of 
its  being  conducted  and  the  results,  wo  think  with  His 
Lordship  who  tried  the  cause  that  the  verdict  should  have 
been  for  the  defendant.  This  rule  nisi  must  be  made  absolute 
with  costs. 


LYON    V.    MORTON. 


Whrbs  the  qnestioo  at  isaue  wu  purelj  one  of  fact,  inrolvinflr  no  legal  points  whaiferer, 
and  the  Judge  left  the  whole  charge  open  to  the  Jury,  who  found  for  the  plaintiff. 
Held,  That  tlie  verdict  could  not  be  disturbed. 

McCuLLY,  J.,  now,  (August  loth,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

This  was  an  action  of  ejectment  tried  at  Windsor,  wherein 
a  verdict  passed  in  favor  of  plaintiff  and  a  rule  nisi  was 
taken  under  the  statute. 
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It  was  urged  for  defendant  that  there  had  been  misdirection 
by  the  learned  Judge  who  tried  the  cause.  But  I  have  not 
been  able  to  arrive  at  that  conclusion.  The  dispute  Was 
largely,  if  not  wholly,  one  of  boundary,  and  the  question  was 
which  of  the  two  lines — that  claimed  by  plaintiff  or  that  by 
defendant — was  the  true  division  line.  A  mass  of  evidence  as 
to  acts  of  possession  and  admissions  by  the  respective  parties 
was  presented  to  the  jury^and  withal  so  conflicting  and  so 
contradictory  that  the  case  was  emphatically  one  for  a  jury. 
The  learned  Judge  who  tried  the  cause  viewed  it  in  that 
light,  and  in  his  report  of  the  trial  and  a  brief  charge  nays : 
'*  I  left  the  whole  charge  open  to  the  jury."  In  doing  so  I 
think  he  was  right,  and  it  was  the  province  of  the  jury  to 
find  for  plaintiff  or  defendant,  juRt  as  they  gave  credence  to 
the  testimony  on  one  side  in  preference  to  that  produced  on 
the  other. 

If  it  were  open  to  the  Court  to  pronounce  as  to  the  weight 
of  testimony,  which  is  rarely  if  ever  the  case,  it  would  be 
exceedingly  difficult  to  say  how  the  balance  should  be  adJQsted. 
But  the  jury,  who  constituted  the  proper  tribunal,  have  settled 
that  point  by  finding  for  plaintiff. 

The  technical  objections  taken  on  the  pert  of  defendant 
at  the  argument  that  the  action  was  for  a  whole  lot  and  the 
proof  only  for  a  part,  if  available  for  any  purpose,  should  have 
been  taken  at  the  trial,  when  an  amendment  might  perhaps 
have  cured  such  a  defect  if  it  existed ;  but  the  jury  have 
settled  that  as  one  of  the  questions  of  fact. 

It  was  then  contended  that  there  was  no  evidence  of 
plaintiff's  possession  of  the  north  part  of  the  lot,  but  the 
finding  of  the  jury  concludes  defendant  as  to  the  entire  lot 
described  in  the  pleadings. 

It  was  urged  that  there  was  a  portion  of  plaintifi^s 
documentary  title  outstanding  in  some  of  his  relations,  as 
shown  by  his  own  witnesses.  The  proper  time  for  defendant 
to  have  availed  himself  of  such  an  objection  as  that  also  was 
during  the  trial,  when  the  record  could  have  been  adapted  to 
the  proofs  if  it  were  necessary.  But  the  plaintiff  claimed  by 
possession  for  more  than  twenty  years,  as  well  as  by 
documentary  evidence  and  under  the  statute  of  limitation,  as 
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applicable   to  a   case   like    the   present.    Had  the  plaintiff 
entered  upon  his  possession  alone,  and  the  jury  found  for  him 
the  Court  would  not  disturb  such  a  verdict 
The  rule  must  be  discharged  with  costs. 


MORSE   V.    RIPLEY. 

DvnireAiiT  irave  plaintiff  a  wamnt  of  Attorney  to  Mcure  the  price  of  ft  lot  of  land. 
PlaintUf  entered  up  Judgment,  and  issued  execution  which  defendant  eought  to  hare  eet  aside 
OD  the  ground  that  there  was  an  endoraatfon  on  the  warrant  giving  him  ten  jean  time,  whieh 
had  not  expired.  Plaintiff  admitted  the  endorsatlon,  hut  claimed  that  it  had,  at  the  time  of 
its  execution,  heen  erased  with  tlie  consent  of  defendant.  Defendant  iJleged  that  the  enwure 
was  accidental,  and  had  occurred  suhaequently.    The  evidence  oorrohomting  plaintiffs  position. 

H«M,  That  the  Judgment  should  remain,  and  execution  issue. 

McCuLLT,  J.,  now,  (August  16th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  :— 

This  case  came  from  Amher«t  upon  a  motion  to  set  aside  a 
judgment  entered  up  on  a  warrant  of  attornej,  an  execution 
issued,  and  a  levy  thereunder  with  costs,  on  grounds  set  forth 
in  defendant's  affidavit,  the  exhibits  annexed,  inspection  of 
the  warratit,  and  other  papers  on  file.  A  rule  nisi  was 
granted  there  with  a  stay  of  proceedings,  and  the  learned 
Judge  who  presided  gave  leave  to  move  to  make  it  absolute 
in  Term. 

The  cause  was  argued  and  preliminary  affidavits  read  in 
reply.  A  defeasance,  it  was  contended  on  the  part  of 
defendant,  had  been  written  on  the  back  of  the  warrant, 
giving  him  ten  years  to  pay,  &c.,  and  on  inspection  of  the 
paper  it  was  found  so  besmeared  and  blotted  with  ink,  that 
the  writing  endorsed  was  not  legible. 

On  the  part  of  plaintiff  it  was  not  denied  that  such  a 
defeasance  had  been  endorsed,  but  it  was  sworn  that  it  was 
endorsed  under  a  misapprehension  or  mistake,  and  that  before 
or  at  the  time  of  execution  it  was  erased  under  an  agreement 
with  and  by  the  consent  of  defendant.  The  blotting  and 
besmearing  were  admitted,  but  sworn  to  be  the  result  of  an 
accident  occurring  at  a  subsequent  date  from  the  upsetting  of 
an  ink-bottle.    The  warrant  of  attorney  had  been  taken  to 
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secure  the  price  of  a  lot  of  wilderness  land  which  defendant 
had  purchased  of  plaintiff  and  his  brother,  Robie  Morse,  to 
lumber  on,  and  in  the  act  of  disposing  of  the  lumber  taken  off 
the  land  and  manufactured  close  by  at  a  saw-mill,  plaintiff 
levied  upon  it. 

The  merits  of  the  controversy  depended  upon  the  contra- 
dictions and  conflicting  statements  contained  in  the  affidavits 
read.  In  addition  to  his  own  affidavit  and  that  of  his  brother, 
Robie  Morse,  plaintiff  produced  affidavits  of  other  parties 
giving  color,  to  say  the  least  of  it,  to  facts  not  altogether 
immaterial,  favorable  to  portions  of  his  own,  and  corroborative 
of  statements  made  by  Robie  Morse,  who  was  interested  in 
the  judgment 

We  think,  on  a  careful  consideration  of  the  facts  as  testified 
to  on  both  sides,  that  a  case  has  not  been  made  out  to  warrant 
the  making  the  rule  nisi  absolute. 

The  rule  nisi  refers  to  the  affidavit  of  defendant  and  the 
exhibit  annexed,  that  was  the  note,  the  waiTant  of  attorney, 
and  other  papers  on  file,  but  not  to  the  execution,  nor  is  any 
copy  of  it  among  the  papers,  nor  have  we  any  means  of 
knowing  what  the  order,  if  any,  consisted  of,  requesting  or 
directing  a  levy.  The  Court,  however,  are  of  opinion  that  the 
plaintiff  under  any  circumstances  is  and  ought  to  be  limited 
in  any  levy  and  sale  to  the  amount  of  one  hundred  dollars,  as 
agreed  upon  and  admitted  to  be  the  amount  payable  in  Api^ 
or  May, 

Before  closing,  however,  the  Court  feel  it  due  to  say  that 
on  an  inspection  of  the  warrant  subjected  to  chemical  proof, 
it  is  clear  to  them  that  the  endorsement  sworn  to  by  plaintiff 
and  his  brother  had  been  made  and  existed  before  the  blotting 
occurred,  and  if  so,  all  motive  for  improperly  tampering  with 
the  paper  by  blotting  it  ceases  to  exist ;  consequently  there 
is  no  room  for  any  reflection  upon  the  character  of  the  plaintiff 
in  this  matter.     The  rule  nisi  must  be  discharged  with  costs. 


Digiti 


zed  by  Google 


AUGUST,    1874.  463 


In  Re  ESTATE  OF  CATHERINE  BARRY. 

Thb  Testatrix  derlsed  to  her  (crand-children  "  all  my  monej  in  the  bank  or  funds/*  and 
there  vae  a  residuary  devise  to  another  party. 

Heldf  That  thoee  words  did  not  include  a  sum  of  money  contained  in  a  chest  in  testatrix's 
house. 

.  McCuLLY,  J.,  now,  (August  ir)th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

This  was  an  appeal  from  a  decree  of  the  late  Jud^e  in 
Equity  sustaining  the  decree  or  order  of  the  Judge  of  Probate 
for  the  County  of  Richmond.  The  sole  question  before  the 
Court  arose  out  of  the  10th  clause  of  the  Will  of  the  testatrix, 
which  was  as  follows : — After  making  disposition  of  a  portion 
of  her  estate,  she  gave  her  grandchildren,  John,  Mary  and 
Elizabeth  Flinn,  "  all  my  money  in  the  bank  or  funds,"  and 
there  being  a  clause  containing  a  residuary  devise  to  another 
party,  the  controversy  was  whether  a  considerable  sum  of 
money  contained  in  a  chest  in  the  testatrix's  house,  viz., 
$893.84,  passed  to  the  grandchildren  or  not — under  the  devise, 
"  all  my  money  in  the  bank  or  funds."  The  testatrix  at  the 
time,  had  a  considerable  sum  of  money  in  the  Bank  of  British 
North  ATTiemca,  but  it  was  contended  that,  notwithstanding 
the  residuary  clause,  the  words  "  all  my  money  in  the  bank  or 
funds  "  meant  all  money  whatsoever  of  the  testatrix  wherever 
found,  that  in  the  chest  included. 

A  very  elaborate  judgment  of  the  late  learned  Judge  in 
Equity,  and  a  great  mass  of  cases  and  principles  collected  from 
text  books  were  presented  and  read  to  us  on  the  argument, 
but  the  plain  evident  meaning  of  the  testatrix,  as  it  seemed  to 
the  Court,  could  be  obtained  from  the  language  used,  without 
any  forced  construction  or  change  of  phraseology.  *  All  my 
money  in  the  bank  or  funds,"  in  the  bank  understood,  is  no 
constrained  or  unusual  manner  of  rendering  such  a  sentence, 
and  thus  rendered  it  completely  satisfies  every  word  of  the 
sentence,  and  does  no  violence  to  any  of  the  rules  of  law  for 
construing  the  language  of  wills  and  testamentary  devises. 
On  the  contrary  it  harmonizes  in  the  principles  well  under- 
stood and  applicable  to  this  and  like  cases.  See  Wig.  on 
WiUs,  pp.  104, 194, 195. 
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"  That  construction  of  a  will  is  to  be  preferred  which, 
consistently  with  the  rules  of  law,  gives  effect  to  the  greatest 
part  of  it."  See  4  -A^.  <fe  M.,  894 ;  S  A.  dk  E.,  341  ]  6  B.  it  A^ 
621,  Ex,  Ch, 

Again :  "  The  intention  of  the  testator  is  to  be  collected 
from  the  whole  of  the  will,  which  collection  must  be  founded 
on  the  writing  itself.*'    S  Bur.^  1553. 

In  the  sense  in  which  the  words  "  funds "  Is  understood 
in  England^  if  the  testatrix  had  had  money  invested  in  the 
consolidated  funds,  doubtless  the  language  would  have  sufficed 
to  have  given  her  interest  therein.  But  we  have  no  securities 
in  this  country  known  as  the  "  funds,"  and  if  there  were,  as 
the  money  in  dispute  was  in  a  chest  in  testatrix's  house,  it 
becomes  a  mere  speculative  inquiry  to  pursue  an  investigation 
of  the  meaning  of  that  word,  further  than  to  ascertain  satis* 
factorily  whether  money  in  a  chest  in  testatrix's  house  can  be 
held  to  be  money  in  the  bank  or  funds.  That  the  intent  of 
the  testatrix  was  to  give  her  money  invested  in  bank  stock 
or  on  deposit  in  the  bank  there  is  little  room  for  doubt,  I 
apprehend,  and  in  F.  d.  Lonndea  v.  LoundeSy  4  Bur.,  2246, 
the  rule  is  laid  down  and  is  law  to  this  day  that  a  will  must 
be  construed  according  to  the  testator's  intent,  if  the 
words  will  bear  such  a  construction.  That  testatrix  could 
have  meant  money  in  a  chest  in  her  house,  in  using  the  words 
**  money  in  the  bank  or  funds,"  is  not  to  be  supposed.  In 
S  Afer.y  22,  it  is  laid  down  that  in  construing  a  will  it  is  to 
be  presumed  that  the  testator  was  acquainted  with  the  rules  of 
law,  and  in  ^  Bur.,  767,  Strong  v.  Gumming,  it  is  established 
that  no  particular  form  of  words  is  necessary  to  conve}'  the 
testator's  meaning.  The  bequest  here  has  been  significantly 
and  intentionally  limited,  as  is  clearly  manifest.  Had  the 
language  of  the  devise  been,  "  all  my  money,"  doubtless 
money,  whether  in  the  bank,  or  funds,  or  chest,  or  elsewhere, 
would  have  passed.  But  purposely  to  prevent  such  an 
operation  the  testatrix  limits  the  generality  of  the  bequest  by 
adding  after  the  expression,  *' all  my  money"  these  words  of 
limitations, "  in  the  bank  or  funds."  So  that  whether  the 
clause  be  read  literally,  or  whether  to  exclude  the  construction, 
that  money  in  the  bank,  being  not  testatrix's  money,  but  the 
bank  monej^  the  words,  "  or  funds  "  were  superadded,  so  as  to 
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ensure  the  interest  passing  of  all  testatrix's  devisable  property 
in  the  bank,  in  either  case  this  Court  are  of  opinion  that  the 
words,  '*  money  in  the  bank  or  funds,"  where  there  is  a 
residuaiy  devise,  did  not  carry  money  in  a  chest  in  testatrix's 
house.  This  view  is  strengthened  by  the  decision  in  Button 
V,  HackenhuUy  Weekly  Rep.,  vol.  XXII.,  p.  701,  a  recent  case, 
reported  2Qth  June,  1874.  There  the  testator,  after  bequeath- 
ing a  legacy  of  £1,060  to  his  wife,  gave  her  his  writing  desk 
and  all  the  small  coins,  curiosities  avd  other  articled  therein 
contained.  At  the  time  of  his  death  the  desk  contained 
besides  the  curiosities,  a  sum  of  gold,  several  bank  notes,  and 
silver  and  copper,  amounting  in  all  to  £321.  Held  by 
MaliiM,  V.  C,  that  the  above  gift  did  not  include  the  £321. 

We  think  the  decision  of  the  Judge  in  Equity  as  well  as 
that  of  the  Judge  of  Probate,  which  it  upholds,  should  be 
reversed. 


PAYZANT    V.    MONTGOMERY. 

PLAiRnrr,  who  rtslded  in  KentvlUft,  brought  an  action  a^rainst  defendant  and  laid  the 
wntM  at  Kentrille.  The  contract  wm  made  in  Halifkz,  where  defendant  had  redded,  and  all 
his  witneeeea  were,  and  it  was  as  conrenient  for  the  majority  of  plaintiff's  witnesses  to  attend 
at  HalUkx  for  the  trial  as  at  Kentvllle,  on  application  by  defendant. 

Heid,  That  the  venue  should  be  dianged  to  Halifaac. 

Ritchie,  J.,  now,   (August    15th,    1874,)    delivered    the 
judgipent  of  the  Court,  as  follows  : — 

The  defendant  in  this  case  made  an  application  to  change 
the  venue  from  KentviUe,  in  Kings  County,  to  Halifax,  and 
in  his  affidavit  he  states  that  the  contract  was  made  in 
Halifax,  and  that  he  and  his  witnesses,  nine  in  number,  reside 
in  Holifax,  and  that  if  the  cause  is  tried  at  KentviUe  instead 
of  Halifax  he  will  be  put  to  an  additional  expense  of  at  least 
$400,  and  he  further  states  that  the  plaintiff  had  threatened 
before  the  bringing  of  the  suit  that  in  case  he  would  not  pay 
his  claim,  and  as  a  means  of  coercing  him  to  do  so,  he  would 
have  his  writ  returnable  at  the  Court  at  KentviUe,  and  thus 
give  him  the  trouble  of  attending  there  with  his  witnesses  to 
defend  the  suit. 
30* 
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In  answer  to  this  application  of  the  defendant  the  plaintiff 
says  that  he  will   require   the   attendance  of   twenty-eight 
witnesses  to  support  his  case,  and  if  all  these  or  the  larger 
portion  of  them  resided  in  Kings  County,  there  would  have 
been  reason  for  his  having  selected  that  county  rather  than 
Halifax  as  the  most  convenient  for  the  trial,  but  of  these 
witnesses  four  only  reside  in  Kings  County,  and  twenty-one 
at  Bridgewater,  in  the  County  of  Lunenburg,  who  can  as 
conveniently  attend  at  Halifax  as  Kentville,  or  nearly  so,  and 
if  the  plaintiff  had  considered   the  question  of  expense  we 
would  have  thought  he  would  have  selected  Lunenburg  and 
not  Kings  as  the  venxie  of  his  action,  and  if  he  had  done  so 
it  might  reasonably  have  been  contended,  in  case  an  applica- 
tion were  made  to  change  it,  that  it  could  be  more  conveniently 
tried  there;  but  what  grounds  are   there  for  denying  that 
there  is  a  preponderance  of  convenience  in  trying  the  case  at 
Kentville,  or  Halifax,  where   the    contract    was  made,  and 
where  the  defendant  and  all   his  witnesses,  nine  in  number, 
reside.     Between    those    two    places,   in    my    opinion,    the 
preponderance  of  convenience  is  in  favor  of  Halifax,  and  the 
case  of  Levy  v.  Rice,  L.  R.,   5  C.  P.  119,  supports  the  view  I 
have  taken  of  this  case.     That  was  an  action  for  the  breach  of 
a  contract  at  Liverpool,  where  the  plaintiff  resided  and  the 
contract  was  to  be  performed,  and  the  venue  was  laid  in 
London,     Tho  Judge  at  Chambers,  on  the  application  of  the 
defendant,  ordered  the  venue  to  be  changed  to  Liverpool,  upon 
an  affidavit  that  all  his  witnesses,  thirteen  in  number,  resided 
there,  notwithstanding  that  the  plaintiff's  affidavit  stated *that 
all  but  one  of  his  witnesses,  twenty-eight  in  number,  resided 
in  London,  and  the  Court  sustained  his  decision.     Montagu 
Smith,  J.,  in  giving  judgment :   "  I  do  not  understand  the 
Judge  to  have  said  that  if  all  the  plaintiff^s  witnesses  resided 
in  London,  and  none  or  but   a   few  of  the  defendants  in 
Liverpool,  he  would  have  ordered  the  venue  to  have  been 
changed  to  Liverpool,  merely  because  the  contract  was  made 
there ;  but  the  fact  of  the  contract   having  been  made  in 
Liverpool,  added  to  the  fact  of  all  the  defendant's  witnesses 
being  Liverpool  men,  might  well  induce  him  to  change  the 
venue  to  that  place.     The  discretion  probably  would  not  have 
been  so  exercised  a  few  years  ago,  but  the  rule  now  is  that  if 


Digiti 


zed  by  Google 


AUGUST,    1874.  467 

there  is  a  preponderance  of  convenience  in  tr3'ing  the  cause  in 
one  place  rather  than  in  another  the  veniie  will  be  changed." 
And  at  the  close  of  his  argument  he  says :  "  Probably  the 
best  rule  is  that  where  the  preponderance  of  convenience  and 
the  place  of  contract  and  the  defendant's  residence  concur, 
^ese  shoald  regulate  the  Judge's  discretion  in  ordering  a 
change  of  venue'' 

I  cannot  help .  adverting  to  the  unsatisfactory  way  in 
which  the  plaintiff,  Tupper,  answers  the  statement  of  the 
defendant  regarding  his  threat  of  putting  him  to  the  incon- 
venience of  going  to  Kentville  to  defend  the  action,  and  the 
selecting  of  that  place,  while  the  defendant's  witnesses  and  by 
far  the  greater  number  of  his  own  resided  in  other  counties, 
Would  seem  very  like  the  carrying  out  of   such  a  threat. 

After  reading  the  pleadings  in  this  case  and  considering 
carefully  the  affidavits  on  both  sides,  I  am  led  to  the  conclusion 
that  the  vemie  should  be  changed  to  Hitlifax. 


McPHEE    V.    CAMERON, 


Iv  an  acdon  of  ejectment  the  jury  found  for  tbe  defendant,  and  the  Judge  refnrins:  a 
new  trial,  it  was  taken  out  under  the  statute.  On  argument  tbe  weight  of  evidence  being 
«learly  with  the  defendant 

ITeld,  That  the  veMict  could  not  be  dl8taif>ed. 

Young,  C.  J.,  now,  (August  15th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows: — 

This  is  an  ejectment  brought  for  a  small  triangular  piece 
of  land  at  Lochaber  Lake,  in  the  County  of  Antigonish,  used 
by  the  defendant  as  a  yard  for  his  firewood,  involving  also  a 
portion  of  his  dwelling  house.  The  case  was  tried  in  October, 
1873,  before  Judge  Ritchie,  who  left  it  to  the  jury  on  the 
conflicting  evidence  of  a  possessory  title  in  the  defendanty. 
They  found  a  verdict  for  him,  and  the  Judge  having  refused 
a  rule  for  a  new  trial,  the  case  was  argued  before  us  under  the 
statute.  The  legal  title  was  originally  in  the  plaintiff'  under 
a  deed  from  his  father,  the  grantor,  and  the  plaintiff  having 
conveyed  the  adjoining  lot,  bounded  by  an  old  road,  to  John 
Ferguason,  in  1837,  and  the  piece  in  dispute  lying  between 
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the  old  road  and  a  new  one  laid  out  in  the  same  year,  the 
question  turned  mainly  upon  the  possession  of  Fergnsson, 
under  whom  the  defendant  held  by  deeds  created  in  1866  and 
1868.  These  deeds  bounded  the  defendant  by  the  new  road 
to  the  west,  and  covered  the  piece  in  controversy,  and  the 
defendant  alleged  that  before  he  went  to  the  place  in  1867 
the  plaintiff  told  him  he  had  nothing  to  do  with  this  piecey 
and  that  he  had  sold  it  to  ferytisson  for  a  sett  of  harrow 
teeth.  This,  although  contradicted,  had  doubtless  some  weight 
with  the  jury.  Fergtuaaon  himself  testified  that  he  gave  the 
harrow  teeth  in  l^i44,  and  that  he  wa&  in  possession  of  it 
by  himself  and  his  son  till  he  gave  the  deed  to  Cameron  in 
1866;  that  neither  the  plaintiff  nor  any  other  person  had 
ever  been  in  possession  since  he  purch&sed  but  himself  and 
those  he  had  put  in  ;  that  he  had  cut  down  the  trees  on  the 
triangle  in  dispute,  had  cleared  the  whole  of  it  and  had  a  crop, 
and  had  a  temporary  fence  along  the  bank.  He  lived  on  the 
lot,  he  said,  till  1854  or  1855,  when  he  moved  to  the  back 
lands,  and  then  his  son  lived  on  it  He  added  that  he  had 
not  for  30  years  himself  occupied  it — not  since  be  went  to  the 
back  lands. 

This  inconsistency  appears  on  the  minutes,  and  was  not 
inquired  into  or  explained  at  the  tiial,  but  all  the  circum- 
stances are  in  sup  port  of  a  continuous  holding,  and  they  were 
left  to  the  jury.  Some  suspicion  was  cast  upon  the  bona 
fides  of  the  plaintiff's  claim  by  the  fact  that  upwards  of  30 
years  aftei*  the  new  road  was  laid  out  and  the  old  one  aban- 
doned he  applied  to  the  Sessions  for  an  order  to  close  it  up, 
vesting  the  old  road  in  himself  two  years  before  action 
brought.  He  gave  notice  of  this  application  to  Cameron,  but 
without  intimating  his  ulterior  purpose  in  making  or 
strengthening  his  title  to  the  disputed  piece. 

The  weight  of  evidence  on  the  point  of  possession  as 
against  the  title  of  the  plaintiff  is  with  the  defendant,  and 
the  jury  having  found  for  him,  I  think  the  verdict  ought  not 
to  be  disturbed. 
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TBI  p]&ii)tiff  entered  into  a  parol  acrroement  with  defendant,  whereby  In  coudderation  off 
Ua  maintenance,  which  was  to  be  secured  by  defendanf  a  bond  with  two  suretiee,  lie  under- 
took to  give  delendamt  a  deed  of  hie  farm.  Neither  tbe  bond  nor  deed  were  given,  but 
plaintiif  liyed  with  defendant,  and  was  maintained  by  him  for  Heveral  j'eara.  Then  trouble 
-arose  between  them,  and  plaintiff  went  away  and  brought  an  action  to  recover  fhe  farm. 
Defendant  pleaded  an  equitable  defence. 

Eeldt  That  under  chapter  80,  Revised  Statutes,  section  6,  the  Supreme  Oouii  had  full 
power  to  determine  the  equities  between  the  parties,  aud  that  upon  the  defendant  paying  the 
oosts  of  the  suit,  and  giving  the  requiied  bond,  the  plaintiff  should  execute  a  deed  to  him  of 
the  farm. 

Young,  C.  J^  now,  {September  1st,  1874,)  delivered  the 
judgment  of  the  Oourt,  as  follows : — 

The  plaintiff  in  this  case,  a  widower  without  children, 
infirm,  and  upwards  of  80  years  of  age,  is  the  legal  owner  of 
a  farm  of  150  acres  at  Mcmcheater  Road,  in  the  County  of 
ArUigonish,  which  he  acquired  through  his  wife  and  has  held 
as  his  own  since  the  year  1820.  His  wife  and  he  adopted  a 
girl  in  her  infancy,  who  stayed  with  them  off  and  on  till  the 
death  of  the  wife,  and  then  remained  with  the  plaintiff  as  his 
housekeeper,  and  married  the  defendant.  A  parol  agreement 
was  then  entered  into  between  the  plaintiff  and  defendant, 
cinder  which  the  defendant  lived  upon  and  cultivated  the 
farm,  erected  a  bam  on  it,  and  was  to  have  it  as  his  own 
upon  the  terms  I  shall  presently  inquire  into.  After  some 
years,  during  which  the  parties  lived  together  in  harmony, 
the  old  man  paid  a  visit  to  HalifaXy  and  executed  a  deed  of 
the  farm  to  a  nephew  of  his  while  there.  Saying  nothing  of 
this,  he  returned  to  the  defendant ;  but  becoming  dissatisfied, 
left  him  about  three  years  ago,  and  in  April,  1871,  having 
got  a  deed  of  the  land  back  from  his  nephew  to  perfect  his 
title,  he  brought  an  action  of  ejectment.  In  answer  to  which 
the  defendant,  besides  the  usual  statutable  plea,  gave  notice 
of  an  equitable  defence  founded  on  the  agreement  under 
chapter  124,  Revised  Statutes^  (3rd  Series,)  section  46, 
reproduced  in  the  4th  Series  as  section  29  of  chapter  94. 

On  these  pleadings  the  cause  was  tried  before  Mr.  Justice 
Ritchie,  when  the  whole  case  was  gone  into.  In  an  examina- 
tion of  the  plaintiff,  taken  de  bene  ease  and  put  in  by  the 
defendant.  Tie  said :  "  The  conditions  agreed  on  between  me 
and  the  defendant  were  that  he  was  to  provide  for  me  all  the 
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necessaries  of  life,  according  to  my  station ;  to  find  bed  and 
bedding  for  me ;  and  to  find  a  horse,  waggon  and  harness  for 
me  any  day  that  I  wanted  to  leave  home/^  In  his  direct 
examination  at  the  trial  he  denied  that  there  was  any  under- 
standing or  agreement  between  him  and  the  defendant  about 
giving  him  a  title  to  the  land,  but  this  we  must  attribute  to 
his  infirmity  or  his  age,  for  on  being  re-called  he  acknowledged 
that  there  was  an  agreement  that  the  defendant  was  to 
support  him  and  to  receive  a  deed  on  giving  a  bond,  with 
sureties  whom  he  named  ;  that  he  got  both  deed  and  bond 
written  according  to  the  agreement,  and  that  if  the  bond  had 
been  signed  all  would  have  been  right.  He  declared  also  to 
John  McDonald  that  he  had  given  over  his  property  to  the 
defendant  for  his  maintenance,  and  the  terms,  as  he  claimed 
them,  appear  in  the  draft  of  the  bond  which  was  in  evidence* 
The  defendant'^s  account  of  it  was,  **  that  he,  the  plaintiff  was 
to  give  me  a  deed  of  his  farm,  and  I  was  to  give  him  a  bond 
with  two  sureties,  two  McDoncdd'^,  John  and  Williain,  my 
brothers-in-law.  They  both  agreed  to  do  so,  but  John  after- 
wards refused,  and  the  bond  was  not  executed."  The 
defendant  also  testified  that  he  had  bought  the  plaintiff^s 
stock  from  him  and  paid  him  eash  for  the  whole  ;  that  he  had 
improved  the  farm  to  the  value  of  £100,  including  the  bam, 
in  which  he  is  confirmed  by  Alexander  Chisholm;  that  he 
had  lived  on  the  place  nine  years,  and  that  the  old  man  had 
been  well  used,  and  never  complained  until  he  left.  The  wife 
of  the  defendant  and  four  other  witnesses  were  also  examined 
on  this  point,  and  there  seems  no  reason  to  doubt  that, 
notwithstanding  some  trivial  complaints,  the  old  man  was 
kindly  treated,  and  that  the  wife  bad  a  real  regard  to  his 
wishes  and  comfort. 

The  Judge  in  his  charge  leaned  strongly  on  the  equities 
for  the  defendant,  but  the  jury  found  a  verdict  for  the 
plaintifi*,  induced  probably  by  the  fact  that  from  the  want  of 
a  bond  the  plaintiff  had  no  security  for  his  maintenanee,  and 
that  he  had  given  no  deed.  But  it  is  very  apparent  that 
there  are  equities  both  ways,  and  the  question  is  whether^ 
under  our  system,  we  can  give  them  efiect.  The  plaintifi^s 
counsel  insisted  at  the  argument  that  we  must  look  at  the 
legal  title  only,  and  turn  the  defendant  off  under  an  execution^ 
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But  I  think  that  there  bavins:  been  an  equitable  notice,  raising 
what  is  equivalent  to  equitable  issues,  the  verdict,  while  it 
affirms  the  legal  title  of  the  plaintiff,  and  the  necessity  of 
protecting  him,  leaves  us  at  perfect  liberty,  or  rather  obliges 
us  to  deal  with  the  case  on  equitable  principles,  just  as  if  the 
action  had  been  brought  by  another  party  on  the  equity  side 
of  this  Court. 

This  maxim,  lying  at  the  very  foundation  of  our  juris- 
prudence and  involving  the  most  important  consequences,  we 
asserted  and  acted  on  in  Michaelmas  Term,  1873,  in  the  case  of 
The  Bank  of  Nova  Scotia  v.  Form%ii,  Keith  et  al.,  ante  p.  141, 
where  the  verdict,  in  the  opinion  of  the  presiding  Judge,  ought 
to  have  been  for  Mr.  Keith,  but  lu  general  verdict  having  been 
found  for  the  plaintiffs,  we  treated  it  as  having  ascertained 
ajid  settled  the  facts  of  the  case,  and  administering  equity 
law,  we  held  that  Mr.  Keith  must  pay  what  by  his  promissory 
note  he  had  admitted  to  be  due.  This  we  did  mainly  on  the 
strength  of  the  Acts  of  1866,  chapter  11,  secti(m  10,  now 
incorporated  with  the  Revised  Statutes,  (4th  Serias,)  chapter 
89,  section  6,  and  as  the  case  in  hand  furnishes  a  new 
illustration  of  it,  it  will  not  be  amiss  to  reconsider  the  grounds 
on  which  it  rests. 

Let  us  dwell  for  a  moment  on  the  significant  terms  of  the 
above  section  6,  chapter  89,  to  be  found  only  in  our  own 
legislation.  It  calls  again  into  being  the  unrestrictod  equitable 
power  held* by  the  Supreme  Court  and  the  Jud^^es  thereof 
between  the  years  1855  and  1864,  when  the  act  for  appointing 
a  Judge  in  Equity  was  passed.  "  All  actions  at  law,"  is  its 
language, "  in  the  Supreme  Court,  on  the  trial  or  argument 
of  which  matters  of  equitable  jurisdiction  arise,"  and  "all 
actions  at  law  to  which  equitable  defences  shall  be  set  up  in 
virtue  of  chapter  94.  section  162  to  164,  and  from  section  296 
to  300."  In  all  such  actions  the  Supreme  Court  shall  have 
power  to  investigate  and  determine  both  the  matters  of  law 
and  equity,  or  either,  as  may  be  necessary  for  the  complete 
adjudication  and  decision  of  the  whole  matter, — a  compre- 
hensive, and  as  I  think  a  most  wholesome  provision,  extending 
to  every  common  law  case,  where  equity  principles  are  duly 
invoked  by  plea  or  replication,  and  legitimately  apply. 
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If  this  be  a  correct  view  of  the  power  and  obligations  of 
this  Court,  there  can  bo  no  question  that  they  extend  to  the 
case  in  hand,  and  our  only  inquiry  will  be,  on  the  facts  now 
before  us,  what  was  the  equitable  relations  of  the  parties  to 
and  against  each  other,  and  how  are  they  to  be  enforced  ? 

This  object  of  the  defendant  is  to  obtain  a  title  to  the  land 
from  the  plaintiff,  on  certain  conditions,  and  the  cases  cited  at 
the  argument,  and  to  be  found  in  the  text  books,  8ugden*B 
Vendors  and  Pm^choders,  151,  and  Fry  on  Specific  Perform- 
ance, 174-181,  abundantly  shew  that  the  Statu4s  of  Frauds  is 
no  obstacle  in  the  way.  In  equity  a  parol  agreement  partly 
executed  will  suffice  as  an  answer  to  the  statute,  of  which  an 
actual  possession  delivered  to  the  purchaser,  and  the  expendi- 
ture of  money  by  him  with  the  knowledge  or  assent  of  the 
vendor,  in  building  or  other  improvements,  according  to  the 
agreement,  are  accepted  as  proofs.  The  four  essentials 
enumerated  by  Fry,  section  484.  to  withdraw  an  agreement 
from  the  operation  of  the  statute  are  all  to  be  found  here,  and 
none  of  the  circumstances  in  proof  bring  the  case  within 
the  exceptions  in  the  books.  It  was  said  in  MorpheU 
V.  Jones,  1  Swanston,  181,  that  the  acknowledged  possession 
of  a  stranger  in  the  land  of  another  (taken,  as  in  this 
case,  with  the  acquiescence  of  the  owner,)  is  not  explicable 
except  on  the  supposition  of  an  agreement,  and  has  therefore 
constantly  been  received  as  evidence  of  an  antecedent  contract, 
and  as  sufficient  to  authorize  an  inquiry  into  the  terms  ;  the 
Court  regarding  what  has  been  done  as  a  consequence  of 
contract  and  tenure.  In  that  case  the  Master  of  the  Bolls 
desired  the  specific  performance  of  a  parol  agreement  to  grant 
a  lease,  on  the  testimony  of  one  witne&s,  confirmed  by  circum- 
stances, against  the  denial  in  the  answer,  after  part  performance 
by  delivery  of  possession. 

In  the  case  in  hand  the  contract  was  not  only  evidenced 
by  the  defendant's  possession,  but  by  his  maintaining  the 
plaintiff  for  some  years  at  a  cost  at  least  twice  the  value  of 
the  rental.  What  the  defendant  failed  in  was  his  not 
obtaining  the  execution  of  the  bond,  by  the  sureties  named  or 
by  any  other  responsible  parties  in  their  stead.  Was  this 
fatal  to  him,  or  can  it  be  still  supplied  ?  It  is  essential  that 
a  bond  shall  be  given  or  other  adequate  security  acceptable 
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to  the  plaintiff,  but  not,  as  I  think,  that  it  shall  be  given  by 
the  parties  named.  Fry,  sections  219,  616,  527.  It  must  not 
be  understood  that  the  incapacity  of  the  defendant  to  perform 
a  contract  literally  and  exactly  in  all  its  parts  will  be  a  bar  to 
its  performance. 

From  the  distinction  acknowledged  in  courts  of  equity 
between  the  essential  and  the  non-essential  terms  of  a 
contract,  it  follows  that  where  a  contract  cannot  be  performed 
literally,  it  may  yet  be  performed  cypres,  and  all  the  cases  in 
which  compensation  is  made  by  the  defendant  are  illustrations 
of  this  distinction. 

On  these  grounds  I  am  of  opinion  that  the  parol  agreement 
between  the  parties  under  all  the  circumstances  in  proof  is 
binding  in  equity,  and  ought  to  be  carried  out ;  that  the 
defendant,  within  a  reasonable  time  to  be  named  in  the  order, 
shall  find  two  responsible  sureties  who  will  join  him  in  a  bond 
to  fulfil  its  conditions  ;  that  as  he  failed  to  procure  it  before 
action  brought,  he  should  pay  the  costs  of  suit,  including  the 
costs  of  argument,  with  the  sum  of  $120  towards  his  cost  of 
maintenance  to  the  present  time,  and  that  the  plaintiff  should 
thereupon  convey  to  him  the  farm.  The  form  of  the  bond 
and  deed  to  be  settled  by  a  Judge  if  the  parties  differ. 

I  would  suggest  to  them,  however,  that  a  clause  in  the 
deed,  making  the  conditions  a  charge  upon  the  land,  with  a 
covenant  for  their  performance,  would  be  a  better  security  to 
the  plaintiff  than  any  bond,  and  would  relieve  the  defendant 
from  the  necessity  of  looking  for  sureties.  And  in  view  of 
the  ill-feeling  that  has  been  engendered,  a  reasonable  money 
payment  might  be  substituted  by  consent  for  the  conditions 
of  the  agreement.  Should  the  defendant  fail  in  complying 
with  this  decree,  the  plaintiff  to  have  judgment  on  his  verdict 
with  cost  of  suit  and  of  argument. 
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Sktbiull  crown  ipiints  from  which  plaintiff  deduced  hit  title  purported  to  conTej  a  iped- 
fied  number  of  acres,  described  as  contained  within  lines  commendngr  at  a  fixed  point,  and 
running  specified  distances  to  other  points  indicated  hj  marked  trees  and  other  monunMDt*, 
which  appeared  upon  plans  annexed  to  and  referred  to  in  the  body  of  the  graatsw 

Held^  That  the  monuments,  being  ascertained,  must  control  the  quantities  purported  to 
be  granted,  and  the  distances  mentioned  in  the  grants,  notwithstanding  the  fact  that  the  num- 
ber of  acres  included  in  that 'case  would  be  enormously  in  excera  of  the  number  whidithe 
grants  purported  to  give.  The  least  objectionable  of  all  difficulties  is  to  make  quantities, 
whether  too  great  or  too  small,  yield  to  actual  monuments  on  the  ground. 

Per  Sir  W.  Youno,  C.  J.— The  grants  mi«:ht  have  been  attacked  by  the  crown  for  excess 
but,  in  the  absence  of  such  proceedings,  the  land  included  could  not  be  re-granted  to  a 
Stranger.  Under  the  usage  of  the  Court,  parol  evidence  is  admissible  to  shew  the  actual 
position  and  surveys  of  lauds  included  in  grants  of  wilderness  and  wood  lands. 

McCuLLY,  J.,  now,  (December  8th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows  : — 

This  was  an  action  of  replevin  tried  at  Kentville,  in  the 
autumn  of  1873,  before  me,  in  which  a  verdict  passed  for  the 
plaintiff.  Denuded  of  all  irrelevancies,  the  real  question  for 
the  consideration  of  the  Court  in  this  case  is  whether  plaintiff 
is  entitled  to  maintain  the  verdict  in  his  favour  on  a  title 
deduced  by  mesne  conveyances  from  a  grant  or  grants  of  the 
crown  given  in  evidence. 

Plain tiflTs  piincipal  witness  was  E.  D.  Armstrong,  the 
Deputy  Crown  Surveyor,  who  not  only  surveyed  or  laid  off 
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the  several  grants  under  which  plaintiff  claims,  but  also  what 
is  known  as  the  Gates  grant,  an  older  and  more  southwardly 
grant,  and  upon  which  plaintiff's  lands  are  bounded  on  the 
south.  That  two  of  the  crown  grants  under  which  plaintiff 
claims  were  originally  laid  off  by  Ai^matrong  for  himself, 
the  more  northwardly  one  to  C.  M,  Black,  and  that  they  all 
four  contain,  according  to  the  metes  and  bounds  as  claimed  by 
plain titi  and  those  from  whom  be  derived  title,  very  much 
larger  areas  in  acres  than  the  crown  grants  professed  to  give 
there  Is  no  doubt  whatever.  The  Galea  grant  was  dated  3rd 
/uZ^,  1857,  and  purports  to  contain  1,100  acres.  The  grant 
to  Biivck  is  dated  Kith  June,  1864.  It  purports  to  contain 
400  acres,  but  being  120  chains  long  by  56  wide,  the  area  is 
undoubtedly  672  acres.  By  the  line  claimed  it  has  795, 
Armstrong's  grant.  No.  1,  is  dated  23rd  August  1864.  It 
purports  to  contain  100  acres,  but  actually  by  metes  obtained 
by  plaintitf  contains  772.  No.  2,  same  date,  instead  of  100 
acres,  contains  760  by  metes  and  bounds.  No.  3,  dated  19th 
October,  1865,  instead  of  100,  contains  460  acres,  as  plaintiff 
claims,  by  metes  and  bounds.  These  were  objections  urged 
against  plaintiff's  title.  Plaintiff  s  south  grant,  bounded  on 
the  north  line  of  Gates'  grant  in  the  description,  starts  at  the 
south-western  corner  on  the  Gushing  line,  so-called,  and  runa 
east  120  chains,  and  it  was  contended  that  this  limited 
plaintiff  and  those  under  whom  he  claimed  to  the  net  distance 
described  in  the  crown  grant,  and  so  left  all  the  lands  east  of 
120  chains  ungranted  and  in  the  crown. 

It  appeared  on  the  trial,  and  the  evidence  is  not  contro- 
verted, that  the  starting  point  of  the  Gates  grant  and  the 
termination  of  its  survey  was  a  pine  tree.  But  in  running 
out  the  northern  line  of  the  Gates  grant,  at  the  eastern  corner 
there  was  a  hemlock  tree  standing  on  the  bank  of  a  river, 
which  becomes  the  north<east  corner  of  the  Gates  grant,  and  a 
material  and  important  landmark,  in  connection  with  the  case 
in  view,  of  the  grants  and  plans  annexed.  The  survey  for 
the  south  Armstrong  grant  was  from  this  hemlock,— of  this 
there  can  be  no  doubt.  The  Black  grant,  next  in  point  of 
time  to  the  Gates  grant,  Amfistrong  says  :  "  I  ran  out,  starting 
at  this  hemlock  tree,  north-east  corner  of  the  GcUes  grant. 
I  ran  north  to  a  large  birch  tree,  &c.     We  ran  thence  through 
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the  Tomahawk  Lake  to  the  Gushing  line."  As  the  Gushing 
line  had  heen  run  before  the  outlines  of  this  grant  were  thus 
completed,  plaintiff's  title  embraced  what  afterwards  consti- 
tuted, according  to  Armstrong,  four  grants,  with  Oaies  on  the 
south  and  Gushing  on  the  west.  He  then  described  his 
survey  of  the  south  Armstrong  grant :  "  My  first  course  and 
distance,"  he  says,  "  was  north  from  the  hemlock,  that  is,  the 
north-east  comer  of  the  Oaiss  grant,  the  necessary  distance  to 
a  spruce.  I  started  this  line  on,  that  is,  from  the  spruce 
westwardly,  but  did  not  run  across  to  the  Gushing  line.**  He 
adds  below :  **  The  east  line  of  the  Ist  Armstrong  grant  ran 
through  the  North  Twin  Lake.  The  line  from  the  hemlock  to 
the  north  through  the  lake  to  the  beech  is  a  well-defined  line 
to  this  day  that  pointed  out  the  NorOi  Twin  Lake  on  the  plan 
attached  to  the  grant"  To  run  out  the  2nd  Armstrong  grant, 
witness  says :  "  I  ran  on  from  the  north-east  comer  of  the 
first  Armstrong  grant  east  to  a  spruce.  Started  the  side  line 
of  the  same  as  I  did  for  the  other.  Did  not  ran  out  the  third 
grant  It  lies  between  the  2nd  and  BlacHs  grant."  No  part 
of  this  testimony  is  questioned  or  contradicted.  It  stands 
there  unqualified.  But  this  is  not  all.  Laird  materially 
confirms  Armstrong,  if  his  uncontradicted  statement  needed 
confirmation,  for  he  says :  "  The  east  line  of  the  Armstrong 
and  Blade  grants  is  a  well  marked  surveyor's  line."  And 
Laird  is  also  a  government  surveyor. 

That  the  survey  on  the  ground  of  the  Ist  and  2nd 
Armstrong  grant,  as  well  as  the  Black  grant,  was  made  as 
described  by  Armstrong  there  can  be  no  room  for  doubt 
That  the  hemlock  tree,  the  Noiih  Twin  Lake  and  the 
TomaJiawk  stream  and  lake  are  monuments  of  that  survey 
according  to  these  two  witnesses  is  beyond  question.  As 
regards  the  description  contained  in  the  crown  grant, 
Armstrong  says :  ^*  Sometimes  when  I  make  a  survey  I  start 
from  a  particular  place  and  run,  and  when  I  make  out  the 
plan  and  description  it  starts  from  a  different  place,  but  this 
does  not  alter  the  survey."  Laird  9B.ys :  **  I  generally  take 
some  easily  described  point,  well  known,  and  make  the 
description  from  that,  but  do  not  begin  necessarily  where  I 
began  the  survey."  Hendry,  one  of  defendant's  witnesses, 
says :  "  I  have  no  doubt,  the  survey  spoken  of  by  ArmMrong 
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and  Buchanan  was  the  one  upon  which  the  Oaies  grant 
passed/'  And  referring  to  the  course  of  procedure  in  the 
crown  land  office,  where  he  has  long  attended,  and  being  a 
land  surveyor  of  upwards  of  30  years,  says  he  never  issued  a 
grant  without  a  preliminary  survey.  There  were  minor 
points,  such  as  the  kind  of  trees  marked  and  described  as 
comer  trees,  the  side  of  the  river,  where  was  the  hemlock 
tree.  Laird,  hesitatingly,  as  it  were,  fixing  one  on  the  west 
side,  saying:  ''Don't  think  I  found  a  hemlock  on  the  east 
side  of  the  river.  Found  a  hemlock  on  the  west  side."'  And 
what  is  called  a  river  he  describes  as  a  small  stream  a  man 
might  step  over.  Mr.  Hendry  described  a  line  he  had  found 
in  the  locality  as  a  zigzag  line,  but  what  line  there  was  does 
not  appear.  No  person  pointed  it  out  for  any  purpose,  and 
he  was  an  entire  stranger.  It  was  of  a  line  in  about  the  same 
place  Laird  had  said :  "  I  think  the  north  line  of  the  Oaiea 
grant  was  made  contemporaneously  with  the  other  lines  of 
the  grant."  But  in  my  view  of  the  case  this  and  much  more 
of  a  like  nature  did  not  materially  affect  this  controversy. 

The  defence  was  a  grant  from  the  crown  to  John  B. 
Campbdl  of  500  acres,  dated  15th  July,  1868,  which  is  not 
proved  to  have  covered  any  portion  of  what  plaintiff  claimed 
as  the  Armstrong  grants. 

If  the  hemlock  tree  line  prevailed  as  the  eastern  boundary 
of  the  Black  and  Armstrong  grants,  there  was  no  land  in  the 
crown  in  that  locality  to  be  granted.  But  supposing  the 
grant  to  Armstrong  and  Black  not  to  operate,  still  a  survey 
unquestionably  was  made,  and,  as  Hendry  says,  a  grant  never 
passes  without  a  preliminary  survey,  and  this  survey  of 
Armstrong's  was  the  only  preliminary  survey.  Could  the 
crown  afterwards,  and  after  transfers  by  the  grantee  to  third 
parties,  grant  without  office  first  found.  And  surely  office 
found  in  a  case  like,  this  would  have  given  plaintiffs  an 
opportunity  of  explaining  that  if  a  mistake  existed  as  regards 
the  lands  or  the  quantities,  it  was  not  their  mistake,  and  the 
crown  in  such  a  case,  one  might  reasonably  expect,  would  so 
far  respect  an  innocent  purchaser  as  to  allow  him  to  make 
good  the  loss,  if  any,  to  the  crown  domain  by  payments 
equivalent  to  the  excess  of  lands.  But  to  ignore  the  acts  of 
their  own  officer,  who  unquestionably  laid  off  these  lots  by  a 
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line  running  from  the  hemlock  up  through  the  North  Twin 
Lake,  would  scarcely  comport  with  either  law  or  justice* 
That  the  grant  to  Black  has  much  to  do  with  the  merits  is 
unquestionable,  and  it  commences  at  a  point  due  north  20 
chains  from  the  north-west  angle  of  OateB*  grant,  and  a  little 
to  the  southward  of  Tomahawk  Lake.  This  corresponds  with 
the  plan,  and  although  the  south  Armfttrong  grant  gives  the 
description  as  from  the  Cvshing  line  and  running  120  chains 
east,  still  the  grant  refers  to  the  pl^Ln  attached,  which  has 
upon  its  face  the  monuments  of  title,  the  lake  and  run.  &c., 
and  the  whole  must  be  read  in  harmony,  if  possible,  and 
perhaps  the  least  objectionable  of  all  difficulties  in  the  great 
majority  of  like  cases  is  to  make  quantities,  whether  too  great 
or  too  small,  yield  to  actual  monuments  on  the  ground.  A 
few  acres  too  many,  it  would  scarcely  be  pretended,  would 
vitiate  a  grant  in  a  case  like  this.  But  unfortunately  there  is 
no  known  percentage  of  exctss  or  diminution  that  applies. 
There  is  no  rule  this  Court  can  call  into  operation  which  would 
solve  the  difficulty. 

A  good  deal  was  said  about  lakes,  swamps  and  waste 
lands,  and  it  was  pretty  clear  Mr.  Armetrong  thought  he  had 
a  large  discretion  as  a  surveyor  Whether  he  had  or  had  not 
might  legitimately,  perhaps,  be  inquired  into  before  another 
tribunal,  or  in  a  proceeding  at  the  suit  of  the  crown,  but  it 
has  little  to  do,  I  apprehend,  with  our  present  inquiry.  I  do 
not  think,  after  what  transpired  in  reference  to  the  survey 
and  the  grant  that  followed,  that  the  crown  was  in  a  condition 
to  gitmt  to  Campbell  any  land  claimed  by  plaintiff  under  their 
deed,  had  it  done  so  till  a  full  and  fair  inquiry  had  been 
instituted  in  the* usual  way. 

In  Smith's  Leading  Cases,  Edition  of  1873,  the  learned 
Editors,  in  the  notes  p.  164,  vol.  2,  remark  as  follows : 
"  Measurements  are  of  small  importance.  Where  monuments 
are  called,  for  monuments  control  measurements.  This  has  for 
a  long  time  been  held  a  sound  recojrnition  of  principles  in  this 
Court,  wherever  and  whenever  it  applies."  Now  in  each  of 
the  crown  grants,  is  contained  this  language  :  "  Which  said  lot 
is  particularly  marked  and*  described  in  the  annexed  plan,  as 
also  in  a  plan  of  survey  of  the  lot  made  by  Ed.  E,  Armstrong, 
Deputy  Surveyor,"    Annexed  to  these  were  plans,  and  annexed 
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to  the  1st  Armstrovg  grant,  bounded  southwardly  on  the 
Gates  grant  was  a  plan  shewing  the  Iforth  Txvin  Lake,  and 
the  outlet  or  brook,  with  its  easterly  line  or  boundary  running 
through  it  precisely  as  on  the  ground.  If  Armstrong  and 
Laird's  uncontradicted  testimony  is  to  be  believed,  and  the 
survey  made  by  Ai^mstrong,  the  Deputy,  referred  to  in  the 
grant,  that  survey,  if  it  can  be  ascertained  satisfactorily,  must 
of  necessity  be  the  governing  principle  in  order  to  ascertain 
what  lands  passed  by  the  grant.  The  plan  itself  is  incorpor- 
ated in  the  description  in  the  grant,  and  there  plainly  and 
clearly  visible  is  the  lake  and  line  of  the  lands  constituting 
the  eastern  boundary  of  the'  whole  four  blocks  granted.  With 
the  evidence  given  on  the  trial  can  there  be  any  doubt  that 
the  eastern  boundary  of  Zaird,  surveyed  off  by  the  Crown 
Deputy  Surveyor,  was  the  line  from  the  hemlock  tree  through 
the  North  Twin  Lake  f  Without  this  line  there  was  and  is  no 
eastern  line  to  the  grants.  For  Keri^'s  line  was  not  run  till 
years  after,  and  preliminary  to  CampbelVs  grant  This 
therefore  adds  great  weight  and  importance  to  the  plan 
annexed  to  the  grant  and  referred  to,  and  the  survey.  Had 
the  deiscription  in  the  grant  been  written  out,  on  its  face  that  is 
the  hemlock  tree  line,  the  North  Twin  Lake^  the  Gates  grant 
line,  &c.,  it  would  not  have  added  to  the  efficacy  of  the 
description  as  it  is,  nor  varied  the  principles  of  construction. 
For  the  woi'ds :  "but  is  particularly  marked  and  described 
in  the  annexed  plan,"  &c.,  complete  a  reference  to  the 
plan,  and  according  to  that  plan  the  east  line  of  the  lot 
runs  through  the  North  Twin  Lake,  stalling  from  the  north** 
east  angle  of  the  Gates  grant.  Had  the  description  been 
written  out  in  full,  and  referred  to  the  line  as  running  from 
the  north-east  angle  of  the  Gates  grant  east  through  the 
North  Twin  Lake,  probably  it  would  not  be  contended  on  the 
face  of  the  survey  proven  that  either  the  distance  from 
Cushing's  line  or  the  quantity  could  control  such  a  monument  as 
the  lake,  and  yet  if  the  plan  has  any  applicability  at  all  it 
supplies  these  facts  as  conclusively,  as  already  remarked,  as  if 
written  out  there  in  full,  and  according  to  the  authorities  I 
shall  presently  cite,  as  I  take  it,  settles  this  question,  at  least 
so  far  as  to  negative  the  power  of  the  crown  to  grant  a  lot 
west  of  that  hemlock  tree  line  without  office  first  found. 
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The  principles  adopted  by  the  courts  as  to  the  reception  of 
maps  and  plans,  when  not  referred  to  in  deeds  or  grants,  are 
to  be  found  in  Taylor  on  Evidence,  section  657.  "  And  even 
in  such  case,  when  made  or  recognized  by  persons  having 
adequate  knowledge,  they  would  seem,*'  says  that  able  text 
writer,  "to  be  valid  evidence  of  reputation."  Citing 
JB.  A  MUton,  1  C.  &  B.,  58.  What  then  must  be  their  effect 
when  specifically  referred  to  as  part  of  the  deed  itself  which 
conveys  the  locus. 

Waahbume  8a3*s,  p.  347  of  his  work  on  real  property : 
"The  quantity  of  land  conveyed  is  mentioned  in  the  deed, 
sometimes,  but  independently  of  an  express  averment,  a 
covenant  as  to  quantity  this  is  always  regarded  as  a  part 
of  the  description  merely,  and  will  be  r^arded  if  it  be 
consistent  with  the  actual  area  of  the  premises,  if  the  same  is 
indicated  and  ascei*tained  by  known  monuments  and  boun- 
daries." It  aids  but  ordinarily  does  not  control  the  description 
of  the  granted  premises.  Again  he  says:  "But  ordinarily 
surveys  are  so  loosely  made,  instruments  so  liable  to  be  out 
of  order,  and  admeasurements,  especially  in  rough  and  uneven 
lands  or  forests  so  liable  to  be  inaccurate  that  the  course  and 
distances  given  in  a  deed,  are  regarded  as  more  or  less 
uncertain,  and  always  give  place  in  cases  of  doubt  or  discrepancy 
to  known  monuments  and  boundaries  that  are  referred  to  in  the 
deed,  and  indentify  the  land."  He  adds :  "  What  consti- 
tutes a  boundary  in  a  deed  is  a  fact  for  the  jury,  and  may  be 
proved  by  any  kind  of  evidence  which  is  competent  to  prove 
any  fact  Where  the  jury  were  entitled  for  themselves  to 
look  at  the  plan  attached  to  the  grant  they  did  so."  They  saw 
the  monuments  it  contained,  and  upon  the  evidence  given, 
which  as  to  the  survey  and  the  eastern  line  of  the  lot  was 
uncontradicted,  as  already  remarked,  they  found  a  verdict  for 
plaintiff.  How  they  could  have  found  otherwise  if  allowed  to 
examine  that  plan  and  grant  I  cannot  well  understand. 

The  rule  niei  must  be  discharged  with  costs. 

Sib  W.  Young,  C.  J. — This  is  an  action  of  replevin 
brought  in  April,  1873,  for  2,585  pine  and  spruce  logs,  cat  by 
the  defendants  in  the  previous  winter  between  the  Iforth 
Twin  Lake  and  Tomahawk  stream,  in  Kmgs  County,  and 
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seized  by  the  plaintiffs  as  having  been  cut  on  their  land.  If 
so,  the  case  of  Freeman  v.  Harririgton,  and  other  decisions 
in  this  Court,  independently  of  the  recent  statute,  show  that 
replevin  will  lie.  The  main  question,  therefore,  if  not  the 
sole  one,  is  the  title  to  the  lands. 

Both  parties  retit  on  grants  from  the  crown,  six  in  all, 
issued  between  the  years  1857  and  1868 ;  five  held  by  the 
plaintiff  and  one  by  the  defendant,  under  conveyances  from 
the  grantees.  The  first  of  these  grants  was  to  the  Oates^ 
which  comes  into  question  only  as  to  its  north  line  and  a 
hemlock  as  its  north-east  comer.  This  point  is  of  so  much 
consequence  in  the  inquiry  that  I  must  shortly  review  the 
evidence  establishing  it.  The  hemlock  was  said  by  some  of 
the  witnesses  to  have  been  west,  and  by  others  on  the  east 
bank,  but  is  conclusively  settled  by  Lairds  recent  survey  to 
be  on  the  east.  Mack  says:  "There  is  a  broad  arrow  or 
crow's  foot  on  the  hemlock  tree.  It  is  marked  as  a  surveyor's 
corner."  Lavrd  says :  "  I  ran  easterly  to  a  hemlock '  tree 
standing  on  the  west  bank  of  the  outlet  of  the  North  Twin 
Lake.  The  hemlock  is  marked  -' E.  E.  A'  and  *  James 
Oa>te8*  in  writing.  The  North  Twin  Lake  is  seven  chains 
north  of  the  hemlock.''  Brown  says:  "I  know  the  north* 
east  comer  of  the  OaUe  grant — a  hemlock*  I  saw  it  marked." 
And  Hendry  says :  **  I  have  no  doubt  the  survey  spoken  of 
by  Armstrong  and  Bren/aa/n,  (when  the  hemlock  was  marked) 
was  the  one  upon  which  the  Oatee  grant  passed.  I  saw  no 
other  line  on  the  ground  that  could  be  the  north  line."  The  two 
last  witnesses  were  the  defendant's,  and  although  the  measure- 
ments on  the  ground  by  no  means  correspond  with  the  grant, 
there  can  be  no  doubt  that  the  line  terminating  at  the  hemlock 
is  the  north  line  of  the  OaUs  grant  and  the  hemlock  the 
north-east  comer. 

The  next  grant  was  to  Blacky  20th  Septemher,  1864,  of 

400  acres,  beginning  at  the  distance  of  twenty  chains,  more  or 

less,  in  a  course   north   from  the    north-westem  angle  of 

Oates's  gmnt ;  thence  running  east  120  chains  to  a  hemlock 

tree;  thence  north  56  chains  to  a  large  beech  tree;  thence 

wont  120  chains ;  thence  south  by  the  eastern  line  of  Cuehing^e 

land  (which  is  a  fixed  and  settled  line)  56  chains  to  the  place 

of  beginning.    This  lot,  as  well  as  the  (?a^,  was  surveyed  by 
31* 
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Armstrong,  who  was  examined  at  the  trial,  and  testified  that 
in  iTinning  it  out  he  started  at  the  hemlock,  north-east  corner 
of  Oateds  grant,  and  ran  north  to  a  large  birch  tree,  (not  a  beech 
tree,  as  in  the  grant.)  "  I  ran  this,"  he  says,  **  to  connect  the 
two  surveys.  From  this  I  ran  west  through  the  Tomahawk 
Lake  to  the  Cushing  line,  which  had  been  then  run."  Now 
it  is  to  be  noted  that  the  C^itshmg  line  on  the  west  is  the 
common  base  of  the  Gates  and  Black,  and,  as  we  shall  presently 
see,  of  the  three  Armstrong  grants,  yet  running  east  from 
that  base  to  a  common  base.  The  length  of  the  lines  is  set 
down  in.  the  Gates  grant  at  3  50  chains,  and  in  the  four  other 
grants  at  120,  while  the  actual  length  of  that  line,  which  is 
not  a  straight  line,  but  a  zigzag  and  irregular  line,  appears  by 
Laird's  survey  annexed  to  be  215  chains,  that  is,  12750  and 
87.50 ;  yet  four  of  the  surveys  on  which  these  grants  were 
passed  were  made  by  the  same  man. 

I  have  spoken  of  the  common  base  to  the  east  being  the 
line  running  north  from  the  hemlock  tree  to  the  north-east 
corner  of  the  Black  grant,  which  is  shown  both  by  the  Black 
grant  and  by  Laird's  survey  to  be  a  beech,  for  it  is  clear  that 
there  is  no  other  base  to  these  grants,  that  there  is  not  a  trace 
of  any  other  upon  the  ground,  and  that  no  other,  in  fact,  was 
ever  run.  It  was  first  run,  as  we  have  seen,  by  Armstrong 
for  Blade's  grant,  dated  in  September,  1864,  and  on  the  12th 
ot  November,  in  the  same,  year,  by  a  very  questionable  practice, 
he  was  permitted  to  take  out  his  firat  and  second  grants,  and 
on  the  25th  December,  1865,  his  third  grant  on  the  survey  of 
George  Neily,  under  his  direction.  These  three  grants  profess 
to  fill  up  the  space  of  20  chains  between  the  Gates  and  Black 
grants,  while  on  the  face  of  them  they  extend  to  35  chains 
from  north  to  south.  They  profess  to  extend  120  chains  in 
length,  while  in  fact  they  extended,  if  to  the  common  b&se, 
215.  They  profess  to  convey  100  acres  each,  which  is  all  the 
government  was  paid  for,  while  LairdHs  evidence  shows  that 
they  are  enormously  in  excess  of  that  quantity,  as  there  can 
be  no  doubt  that  the  Gates  as  well  as  the  EUick  grants 
immensely  exceed  the  quantities  described  in  them.  Are  they 
frauds,  therefore,  or  nullities,  or  can  they  be  reduced — by 
what  process  and  by  whom — to  their  proper  quantity  of  1800 
acres  in  all,  in  place  of  3  or  4,000,  or  perhaps  5,000.    These 
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are  interesting  and  very  impoHant  inquiries  touching  the 
effect  and  construction  of  grants  of  wilderness  and  wood  land 
in  this  province. 

It  was  repeatedly  urged  at  the  trial,  indeed  the  whole 
minutes  bristle  with  objections  to  parol  evidence,  which  it  was 
said  should  be  excluded,  shewing  the  actual  position  and 
surveys  of  the  land  in  these  grants.  But  it  is  clear  that  such 
evidence,  conformably  with  our  established  usage,  must  be 
received. 

On  the  first  Armstrong  grant  there  is  a  lake  in  the  plan 
annexed  to  it  on  the  eastern  side,  north  of  Gates's  grant. 
Now  the  north-east  angle  of  Qaiess  grant,  the  hemlock  that 
figures  so  largely  in  tbi«  case,  appears  by  the  plan  annexed  to 
that  grant  to  tie  be4>ween  two  lakes  called  therein  the  Twin 
Lakes,  evidently  the  north  and  south  Twin  Lakes,  The  plan 
on  Black's  grant  shews  the  Noiih  Twin  Lake  to  the  south  of 
it,  and  the  Armstrong  first  grant  is  bounded  on  the  plan  by 
a  common  line  with  the  eastern  line  of  the  Biack  grant 
Now  the  lake  on  this  last  plan  is  noc  named,  but  can  there  be 
a  doubt,  with  these  grants  before  us,  that  it  is  the  Ifortk 
Twin  Lake,  and  if  there  be  a  doubt,  cannot  the  evidence  of 
surveyors  and  others  conversant  with  the  ground  be  admitted 
to  clear  it  up  ?  I  think  it  impossible  to  reject  such  evidence, 
and  the  minutes  are  full  of  it  Armstrong  says;  The  east 
line  of  the  first  ArmAtrong  grant  ran  through  the  North  Twin 
Lake,  The  line  from  the  hemlock  north  through  the  lake  to 
the  beech  (here  he  is  right,  it  is  a  beech)  is  a  well-defined 
line  to  this  day.  In  order  to  run  out  the  second  A^^mstrong 
grant  I  ran  on  from  the  north-east  corner  of  the  first 
Armstrong  grant  east  to  a  spruce.  I  start«3d  the  side 
lines  the  4same  as  I  did  for  the  others.  Neilly  made 
the  third  survey,  and  I  got  my  third  grant.  I  was  the 
was  the  first  person  that  ever  ran  lines  there.  I  think  it  pro- 
bable, when  I  ran  up  the  line  for  the  Black  grant,  I  started 
lines  for  the  Arrastrong  grant  I  only  started  the  ends  of  the 
lines  at  the  east  and  west  ends  of  the  Armstrong  grants — 
that  is,  he  never  ran  them  through,  and  the  120  chains,  in 
these  grants,  is  a  mei*e  guess  work,  but  the  side  lines  were 
actually  run  and  clearly  marked.  This  appears  by  the  unsus- 
pected testimony  of  Laird,  from  which  I  shall  extract  a  few 
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sentences.  He  says :  "  The  east  line  of  the  Armstrong  and 
Black  grants  is  a  heavy  well  marked  line — a  surveyors  line — 
assuming  the  soutjb  line  of  the  Armairong  grant  to  be  the 
north  line  of  the  Gates  grant,  then  the  lake  on  the  plan  is  the 
North  Twm  Lake — the  stream  on  the  plan  is  the  Tor^ahav^ 
etream.  By  the  plan  to  this  grant  (that  is  the  first  Arm 
strong  grant)  the  land  between  the  NoHh  Twin  Lake  and  the 
Tomahawk  stream—- is  in  the  Armstrong  grant — being  the 
spot  where  the  cuttings  were,  as  is  shewn  by  Laird^a  plan." 
He  then  states  the  quantities  in  the  Black  and  Armstrong 
grants,  which  he  estimates  as  far  as  I  can  make  it  out,  for 
there  is  some  obscurity  here,  at  2,660  acres*  How  is  this 
enormous  excess  to  be  accounted  for?  The  breadth  must 
have  largely  overrun  as  well  as  the  length.  Was  this  the 
result  of  gross  carelessness,  of  mistake,  or  of  fraud.  I  should 
have  thought  it  fraud  in  Armstrong,  but  for  the  tone  of  his 
evidence  and  his  declarations  which  betray  no  consciousness  of 
frauds  and  the  fact  that  he  sold  the  land  to  Ma4ik  for  the  same 
quantity  he  got,  as  appears  by  his  deed,  and  received  only  a 
small  profit  of  about  £80.  But  although  there  may  hare  been 
no  fraud  in  intention,  there  was  a  fraud  in  point  of  facts  prac- 
ticed upon  the  crown  to  the  injury  of  the  revenue ;  and  the 
question  arises,  in  what  way  could  it  be  remedied  when  dis- 
covered, 

Thi$>  is  not  the  question  properly  before  us,  and  I  shall 
touch  it  but  lightly.  It  would  be  strange  if  the  crown  were 
induced  by  the  mi.stake  or  fraud  of  its  oiBcer,  to  grant  to  a 
stranger  and  a  fortiori  to  that  same  officer,  500  acres  of  the 
royal  domain,  in  place  of  a  hundred  acres  petitioned  and  paid 
for,  and  that  the  law  afforded  no  remedy.  In  a  few  excepted 
cases,  Revised  Statutes,  chapter  11,  section  8,  the  Qovernor- 
in-Council  may  declare  a  grant  of  the  crown  lands  to  be 
vacated,  which  has  occasionally  been  done.  Inquests  of  ofiice 
for  escheai  under  chapter  106,  (which  by  the  way  have  been 
recently  abolished  in  Ontario  as  an  ancient  but  needless  cere- 
mony) are  of  familiar  use  in  this  province.  But  neither  of 
these  remedies  applying  to  the  case  in  hand,  the  officers  of  the 
crown  would  be  remitted  to  the  common  law  as  laid  down  in 
ChiUyonih^ Prerogative t50,^Z0,  396,  400.  "The  King,"  says 
he^"is,  generally  speaking,  bound  by  his  grants;  but  this  is 
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only,  when  they  ere  not  contrary  to  law  either  in  themselves  ; 
or  void  for  uncertainty  of  deacription;  or  unjust,  as  injurious 
to  the  rights  and  interests  of  third  persons.  In  these  cases, 
the  King  may,  jnre  regio  for  the  advancement  of  justice  and 
right,  repeal  his  own  grant.  As  if  the  King  grant,  what  by 
law,  be  is  restrained  from  granting;  or  the  grant  be  obtained 
by  fraud  or  a  false  suggestion,  or  be  uncertain."  For  all  which 
numerous  authorities  are  cited,  and  the  mode  of  proceeding 
pointed  out  by  $cire  facias  to  repeal  or  avoid  the  grant. 

I  return,  however,  to  the  main  inquiry,  what  are  the  true 
limits  of  the  Armstrong  gi*ants,  and  how  much  land  as 
between  the  parties  to  this  suit  shall  they  be  taken  to  convey. 
And  here  the  doctrine  as  to  monuments,  so  much  insisted  on 
at  the  argument,  and  so  often  discussed  in  this  court,  comes 
into  play.  The  numerous  cases  upon  it  are  to  be  found  in 
Oreenleafan  JSvidenoe,  12th  Edition,  note  to  section  301 ;  in  ^ 
OreenxUafs  Edition  of  Cnuses  Digest^  338 ;  and  in  Hwnt's 
Zaw  of  Bav^ndaries,  2nd  Edition,  chapter  14.  All  of  these 
cite  with  approval  four  rules  in  the  construction  of  grants, 
three  of  which  bear  upon  this  case.  1st.  The  highest  regard 
is  paid  to  natural  boundaries.  2nd.  To  lines  actually  run  and  ^ 
courses  actually  marked  at  the  time  of  the  grant.  4th.  To 
courses  and  distances,  giving  preference  to  the  one  or  the 
other,  according  to  circumstances.  In  the  case  of  Davis  v. 
Raynsfard,  17  Mass.,  210,  it  is  said  :  "  Whenever  in  the  des- 
cription of  lands  conveyed  by  deed,  known  monuments  are 
referred  to  as  boundaries,  they  must  govern,  although  neither 
courses,  nor  distances,  nor  the  computed  contents,  correspond 
with  such  boundaries.  This  has  long  been  regarded  as  one  of 
the  fundamental  rules  in  the  construction  of  deeds.  It  is  not 
however,  inflexible,  but  like  other  rules  of  law,  must  some- 
times yield  to  excepUons."  In  Makepeaoe  v.  Bancroft,  12 
Mass.,  469,  it  was  held  that  monuments  mentioned  in  the 
deed,  and  not  then  existing,  but  which  are  foithwith  erected 
by  the  parties,  in  order  to  conform  to  the  deed,  will  be 
regarded  as  the  monuments  referri^d  to,  and  will  control  the 
distances  given  in  the  deed. 

In  the  liglit  of  these  principles,  let  us  again  look  at  the 
descriptions  in  the  Armdrong  grants.  The  first  begins  at 
the  north-eastern  angle  of  0ate9  grants  (beixig  as  that  grant 
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shews,  a  spuce  marked  "  H,  (?.,")  thence  ronnhig  east,  by  the 
north  line  of  said  grant,  to  a  marked  maple  tree,  which  has 
disappeared ;  thence  north  to  a  marked  spruce  tree,  which  has 
also  disappeared  ;  thence  west ;  thence  south  by  Cu8hing'» 
line  to  the  place  of  beginning.  It  then  declares  in  the  usual 
printed  form,  that  the  lot  is  particularly  marked  and  des- 
cribed in  the  plan  annexed,  which,  as  I  have  already  said» 
ends  it  in  a  lake,  and  is  intersected  by  a  stream.  The  second 
Armstrong  gmnt  is  bounded  on  the  first;  beginning  at  the 
north-western  angle,  and  refers  to  a  marked  tree  and  stake,  no 
longer  found  upon  the  ground.  The  third  begins  at  the  south- 
western angle  of  Mack^s  grant ;  thence  running  east  by  the 
south  line  of  said  grant  to  a  hemlock ;  thence  south  to  a 
spruce,  and  thence  by  the  north  line  of  the  second  grant; 
thence  north  to  the  place  of  beginning.  The  plan  on  this  last 
grant  is  intersected  by  the  Tomahawk  stream,  which  is  repre- 
sented also  as  intersecting  the  second,  and  extending  south 
into  what  we  know  to  be  the  fii^t,  but  made  further  to  the 
west  than  Laird's  plan  shows  its  real  position  to  be. 

The  great  importance,  then  of  the  plan  on  the  first  Arm-- 
strong  grant,  as  containing  the  only  natural  monument  on  the 
east  line,  and  the  effect  of  the  plan  as  incorporated  with  the 
grant,  and  the  admissibility  of  evidence  to  fix  the  lake  thereon,, 
are  very  apparent. 

On  these  points,  I  shall  again  cite  Davis  v.  Rmmsford^  17 
Mass.,  211,  where  Wilde,  J.,  says:  "When  fines  are  laid  down 
on  a  map  or  plan,  and  are  referred  to  in  a  deed,  the  courses, 
distances,  and  other  particulars  appearing  on  such  plan,  are  to 
be  as  much  regarded  as  the  time  description  of  the  land,  con- 
veyed as  they  would  be,  if  expressly  recited  in  the  deed. 
This  is  a  familiar  rule  of  construction  in  all  those  cases* 
wherein  no  other  description  is  given  in  the  title  deeds,  than 
the  number  of  the  lot  in  a  surveyor's  plan  of  a  township,  or 
other  large  track  of  land." 

In  Magonn  v.  Lapham,  21  Pick..  137,  where  reference  was 
made  to  a  plan  in  a  deed,  Wilde,  J.,  repeats  the  rule  m  nearly 
the  same  terms,  and  cites  Lunt  v.  HoUand,  14  Mass.,  149^^ 
where  the  bounr'.aries  in  the  deed  being  definite  and  fixed  by 
monuments,  were  extended,  in  virtue  of  a  plan  referred  to 
therein,  so  as  to  include  an  island  not  mentioned  in  the  public 


Digiti 


zed  by  Google 


DECEMBER,    1874.  487 

grant.  In  the  case  cf  Lyle  v.  Richards,  in  the  House  of  Lords, 
15  L.T.  R.,  N.  S.  1.,  a  sett  or  grant  of  a  mine  in  1835,  executed  by 
Lady  Bassett,  after  describing  the  premises,  added :  "  Which 
said  premises  are  particularly  delineated  by  the  map  on  the 
back  of  this  sett"  The  question  was,  from  which  corner  of  a 
house  mentioned  in  the  grant,  one  of  the  lines  ran,  and  how 
far  parol  evidence  was  admissible,  and  whether  it  was  a  ques- 
tion for  the  judge,  or  the  jury.  I  shall  cite  only  a  few  lines 
from  the  judgments.  The  Lord  Chancellor,  said :  "  In  con- 
sidering this  deed  of  1835,  this  court  was  bound  to  look  at 
the  map  as  forming  part  of  the  deed."  *'  The  use  of  the  map 
was  to  clear  up,  what  without  it  was  uncertain,  namely,  from 
what  part  of  the  house  the  line  was  to  be  drawn."  Lord 
Chelmsford  said  :  "  There  was  nothing  in  the  evidence  to  dis- 
turb the  fact  of  the  line  being  drawn  from  the  north-east 
corner  of  the  house,  or  to  remove  it  from  the  face  of  the  map, 
as  part  of  the  deed."  And  Lord  Weetbury,  who  differed  from 
the  other  two  on  the  main  question,  observed :  "  Before  the 
Court  in  banco  the  defendants  insisted  that  parol  evidence  was 
not  admissible  to  prove  and  correct  the  error  in  the  map,  or 
at  all  events,  to  alter  or  aflect  the  position  of  the  boundary 
line,  which  whatever  might  l)e  the  true  site  of  the  house,  must 
as  the  defendants  contend,  be  drawn  from  the  north-east 
corner  of  it.  It  is  admitted  that  the  map  must  be  treated  as 
incorporated  into,  and  forming  part  of  the  parcels  in  the  sett 
or  grant  of  1835.  In  .my  opinion  the  evidence  was  clearly 
admissible.  Upon  a  question  of  parcel  or  no  parcel,  parol 
evidence  is  always  received." 

On  these  and  many  other  authorities,  both  English  and 
American,  I  look  upon  the  plan  in  question  as  forming  a  part 
of  the  grant,  and  I  have  already  remarked  on  the  admissibility 
of  parol  evidence  to  explain  it,  for  which  the  cases  are  cited 
in  Mr.  Huestis'a  Treatise,  222-5.  The  legal  inference,  I 
think,  that  must  be  drawn,  notwithstanding  the  enormous 
excess  of  quantity,  which  the  crown  might  have  attacked, 
and  probably  with  success,  by  scire  facias,  but  until  then 
could  not  re-grant  to  a  stranger,  is  that  the  whole  block 
bounded  north  by  Black,  south  by  Gates,  west  by  Cusfdng, 
and  east  by  the  hemlock  line,  passed  under  the  Armstrong^ 
grants,  and  from  thence  by  mesne  conveyances  to  the  plaintiff. 
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The  grant  to  Campbell,  under  which  the  defendant  claims 
was  treated  on  the  trial  as  containing  the  spot  where  the 
cuttings  are  marked  by  Laird,  but  I  have  been  unable  to 
reconcile  this  with  the  grant  itself  and  the  plan  annexed  to 
it.  This  is  of  the  less  consequence,  as  the  main  question  is 
the  plaintiff's  title.  It  is  not  affected  by  the  fact  of  Madis 
(who  conveyed  to  them)  having  recovered  in  trespass  against 
the  defendants  for  cutting  before  their  conveyance  to  the 
plaintiffs ;  and  their  right  is  certainly  strengthened  by  the 
large  expenditures,  amounting  to  97,000  or  $8,000,  in  the 
erection  of  dams  and  clearing  out  the  stream  to  make  it 
navigable  up  to  the  Tomahawk  Lake.  Here  was  an  actual 
posvsession  into  which  the  defendants  intruded,  and  although 
I  cannot  but  regret  that  so  large  a  portion  of  the  fruits  of 
three  winters'  work  passed  out  of  their  hands,  still  I  am  forced 
to  the  conclusion  that  on  the  principles  frequently  upheld  in 
this  Court,  the  plaintiffs  had  a  right  to  replevy,  and  the  rule 
for  a  new  trial  should  be  discharged. 


COCHRAN    V.    BELL. 


WBviui  a  fine  exacatfoD  Is  aaed  oat  within  tlx  jMn  of  Judgment  ft  b  not  iioctiiroiy  td 
telle  the  next  execution  within  dx  yean  from  the  larolng  of  the  one  iMt  prevloaeljr  iaened. 

The  appointment  of  a  special  deputj  or  bailiff  by  a  party  te  a  suit  dischaiyei  the  Sheriff 
from  all  reeponsfblUty. 

McCuLLT,  J.,  now,  (December  10th,  1874,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

This  was  an  action  brought  by  plaintiff  against  the  Sheriff 
of  the  County  of  Halifax,  in  which,  among  other  things,  he 
was  charged  with  neglect  in  not  executing  a  writ  of  execution 
issued  out  of  the  Supreme  Court  upon  a  judgment  at  suit  of 
plaintiff  against  one  William  Dorey,  which  had  been  placed 
in  his  hands  for  that  purpose.  Plaintiff's  execution  was 
returned  not  satisfied,  whereby  plaintiff  was  delayed  in 
recovering  his  debt,  and  is  likely  to  lose  the  same.  Defendant 
pleaded  to  the  writ  and  afterwards  by  leave  amended  and 
added  three  new  pleas,  called  "  4,  5  and  6,  new  or  amended 
pleas."    Whereupon  plaintiff  obtained   leave   to  reply  and 
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demur  to  these  pleas.  The  4th  plea  sets  forth  that  the 
execution  issued  upon  a  judgment  void  for  not  being  renewed, 
and  more  than  six  yeare  having  elapsed  since  the  issue  of  a 
previous  execution.  The  5th  plea  varies  from  the  4th  by 
alleging  that  the  execution  issued  upon  a  judgment  recovered 
in  1854,  never  revived,  and  more  than  six  years  after  the 
judgment  was  entered.  The  6th  plea  is  that  the  writ  of 
execution  was  placed  by  defendant  in  plaintiff's  handstand  by 
plaintiffs  request  and  at  his  wish  one  8.  8.  was  specially 
deputed  by  defendant,  in  an  instrument  under  his  hand  and 
seal,  to  act  for  plaintiff  in  executing  said  writ  And  so  alleges 
that  his  liability  for  acts  done  or  ommitted  by  8.  8,  ceased. 
To  these  three  pleas  plaintiff  demurred  and  pleaded 

It  is  with  the  demurrers,  therefore,  that  this  Court  is  now 
called  upon  to  deal.  And  as  to  the  defendant's  4th  plea  or 
Ist  amended  plea,  I  am  of  opinion  that  plaintiff  is  entitled  to 
the  judgment  of  the  Court.  It  is  true  that  plaintiff's  execution 
issued  on  a  void  judgment,  and  that  the  demurrer  admits  this 
fact.  If  it  were  not  plaintiff,  instead  of  demurring,  should 
have  denied  the  allegation.  But  defendant  proceeds  and  gives 
reasons  why  the  judgment  is  void  in  the  same  sentence,  and 
they  do  not  establish  his  conclusion.  On  the  contrary,  and 
upon  the  facts  set  forth  such  a  judgment  is  not  necessarily 
void,  because  by  section  188  of  Revised  8tcUute8j  (1st  Series,) 
chapter  94,  a  plaintiff  has  six  years  instead  of  the  year  and 
day  at  common  law,  in  which  he  may  issue  execution  upon  a 
judgment  recovered.  Nor  is  a  judgment  void  if  more  than 
six  years  were  to  elapse  before  execution  sued  out  Having 
sued  out  a  first  execution  within  six  years  of  judgment,  the 
law  has  not  declared  that  it  shall  become  necessary  to  issue 
the  next  execution  within  six  years  from  the  issuing  of  the 
one  last  previously  issued.  Bad  defendant  finished  his  plea 
after  the  word  '*void,"  there  must,  upon  such  a  demurrer, 
have  been  judgment  for  defendant  On  the  fifth  plea  or 
second  amended  plea  for  the  reason  just  given,  judgment  must 
be  for  defendant  Because  defendant  having  alleged,  that 
although  a  judgment  was  recovered  by  plaintiff  against  W.D. 
so  long  ago  as  1854,  yet  the  said  judgment  has  never  been 
revived,  and  the  execution  in  question  issued  hereupon  more 
than  six  years  after  the  judgment  was  entered.    And  this  is 
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exa:ctly  what  this  188th  section  of  the  chapter  91  does  not 
authorize.  It  refers  to  the  common  law  principle  of  issuing 
executions  within  a  year  and  enlarges  the  time  to  six  years. 
The  plaintiff,  by  demurrinj;p,  admits  that  more  than  six  years 
from  the  entering  judgment  had  elapsed  before  ei^ecution 
issued,  and  that  the  judgment  had  never  been  revived,  conse- 
quently no  execution  could  legally  issue.  As  to  the  sixth  plea, 
or  third  amended  plea,  which  is  also  in  bar  to  J;he  plaintiff's 
writ,  bearing  in  mind  that  the  truth  of  the  allegations  it  con- 
tains are  all  admitted,  no  principle  is  more  clearly  settled  than 
that  the  appointment  of  a  special  deputy  or  bailiff  by  a  plain- 
tiff or  defendant  party  to  a  suit  discharges  the  sheriff  from  all 
responsibility.  Porter  v.  Viner,  1  Chit.,  613  n. ;  Ford  v. 
Leche,  1  N.  &  P.  737,  6  A.  &  E.,  699.  It  was  contended  on 
the  argument  that  the  confession  contained  in  the  plea  was 
not  large  enough.  The  Court  thought  otherwise,  and  the 
course  of  modern  pleading  quite  justifies  the  practice  in  this 
instance.  If  the  plaintiff  had  had  doubts  or  been  embarrassed 
by  the  course  adopted,  he  could  easily  have  remedied  any 
existing  difficulty  by  applying  to  a  Judge  at  Chambers.  But 
the  doctrine  cited  from  Stephens  on  Pleading,  185,  settles 
that.  The  old  system  of  confessing,  by  *'  true  it  is  "  is  now 
abandoned.  Upon  this  plea  and  demurrer,  judgment  must  be 
for  the  defendant ;  and  as  both  these  last  pleas  go  to  the  root 
of  the  action,  the  last  to. the  merits  as  well,  the  barren  result 
of  a  lengthy  argument  is  that  plaintiff  may  tax  costs  on  his 
demurrer  to  one  plea,  and  defendant  tax  costs  as  to  the  two 
pleas  upon  which  he  prevails.  I  have  not  referred  to  the  fact 
mentioned  by  his  Lord.ship  the  Chief  Justice  that  these  issues 
in  fact  have  all  been  tried  by  a  jury,  &a 

Verdict  passed  for  defendant;  nor  do  I  now  further  go 
than  to  say,  that  in  that  case  judgment  herein  finally  settles 
the  whole  contention.  The  costs  when  taxed  to  be  set  off  one 
acrainst  the  other. 
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GEORGE   BARNHILL  et  al  v.  JOHN  PEPPARD. 

Thb  ocGuional  cutting  of  wood  and  pol6i  in  wilderntoB  land  is  not  siwh  »  poasession  as 
will  enable  a  party  to  maintain  trespass. 

McDonald,  J.,  now,  (January  18th,  1875,)  delivered  judg- 
ment, as  follows : — 

This  is  an  action  of  trespass  to  lands  brought  hy  George 
BarTthill,  and  two  others,  who  sue  as  guardians  of  minoi-s 
named  in  the  declaration,  claiming  under  John  Baimhill, 
deceased. 

The  defendant,  in  addition  to  several  pleas  in  denial, 
pleaded  property  in  himself,  and  also  tenancy  in  common  with 
the  plaintiffs.  At  the  trial  it  was  admitted  that  the  defendant 
cut  wood  on  the  land  in  question,  and  it  was  agreed  that 
nominal  damages  should  be  allowed  if  title  were  shown  in  the 
plaintiffs.  No  document  was  produced  on  either  side  showing 
legal  title  in  either  of  the  persons  under  whom  the  respective 
parties  claim — that  is  to  say,  Anthony  McLean  on  the  one 
hand,  and  old  John  BarnhUl  on  the  other ;  but  a  certified  copy 
of  a  plan  was  produced,  which,  if  evidence  of  title,  would 
show  the  land  to  have  been  originally  that  of  McLean,  A 
verdict  was  taken  by  consent  in  favor  of  the  defendant,  subject 
to  the  opinion  of  the  Court. 

It  appears  by  the  evidence  that  the  lot  is  part  of  a  large 
block  of  land  which  many  years  ago  was  known  as  the 
McLean  block,  and  James  Crowe  and  several  other  witnesses 
prove  that  the  block  was  divided  by  lines  actually  run  over 
fifty  years  ago,  among  a  number  of  persons  who  were  present 
at  the  time,  and  of  whom  the  defendant's  father  was  one,  and 
John  Bamhill,  under  whom  the  plaintiffs  claim,  was  another. 
Lots  were  drawn  by  the  different  parties  to  the  division,  and 
the  place  in  question  fell  to  BarnhUL  Some  of  the  witnesses 
say  that  the  parties  occupied,  according  to  the  division,  down 
to  the  time  of  action, — but  Crowe,  who  claims  one  of  the  lots, . 
upon  his  cross-examination  says,  that  it  is  principally  forest 
to  the  present  day — that  he  never  knew  any  occupation  of  the 
B.  lot,  but  by  cutting ;  and  the  witness  Desmond  says,  that 
"they  occupied  when  they  wanted  poles."  Taking  the  whole 
of  the  evidence^  I  do  not  think  that  any  doubt  can  be  enter- 
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tained  that  these  qualified  expressions  of  the  witnesses  cor- 
rectly define  the  nature  of  the  alleged  occupation  of  the  place 
by  the  plaintiff  and  those  under  whom  he  claims.  I  cannot 
concur  in  the  view  urged  on  behalf  of  the  defendant,  that 
under  our  statute  the  guardians  of  the  minors  cannot  legally 
be  plaintiffs  in  this  action,  and  if  there  had  been  evidence  of 
title  in  old  John  Bamhill,  the  case  of  the  plaintiffs  would, 
I  think,  have  been  complete. 

The  plaintitfs,  to  enable  them  to  recover  in  this  action, 
must  show  actual  or  constructive  possession  of  the  land,  and 
I  agree  with  the  learned  Judge  who  tried  the  cause,  and  who 
recommended  a  non-suit,  that  under  the  law  by  which  we. are 
bound  they  have  entirely  failed  to  establish  such  possession. 
There  clearly  was  no  actual  possession  and  neither  documen*- 
tary  title,  nor  title  by  adverse  possession  for  the  prescribed 
time  was  proved ;  nor  was  any  other  evidence  given  which 
would  show  any  possession,  the  oocaaionai  act  of  cutting  wood 
and  poles  in  wilderness  lands  clearly  not  being  such. 

It  was  urged  on  behalf  of  the  plaintiffs,  that  the  defendant 
by  offering  to  purchase  the  land,  had  admitted  the  plaintiflSi 
title ;  but  such  admission  amounting  to  an  estoppel  Would  not 
itself  be  a  title,  nor  give  a  right  of  action  in  a  ease  like  this, 
although  if  uncontradicted  and  unexplained,  it  would  be  good 
evidence  in  support  of  a  title  otherwise  shown,  though  dis* 
puted.  But  the  defendant  as  positively  denies  that  he  made 
the  admission  as  the  plaintiff*  asserts  it ;  and  if  the  plaintiff's 
case  was  not  strong  when  a  non-suit  was  moved  for,  it  cer- 
tainly gained  no  strength  from  the  evidence  on  behalf  of  the 
defendant  It  will  be  remembered  that  the  very  first  witness 
called  on  behalf  of  the  plaintiff  said,  that  the  block  of  which 
the  lot  in  question  is  a  part,  was  the  "  AifMumy  McLean 
grant  HO-caUed — a  large  block  called  originally  the  Anthony 
McLean  block.''  The  last  will  of  Anthony  McLean  is  pro* 
duced,  devising  all  his  lands  to  John  Anthony  Peppard,  under 
whom  the  defendant  claims,  and  the  evidence  shows  that 
McLecm*B  right,  whatever  it  was  to  the  land,  was  transmitted 
to  the  defendant 

I  do  not  mean  to  say  that  if  the  plaintiff  had  made  out  a 
case  this  would  have  been  sufficient  to  defeat  it ;  but  I  do 
think  that,  irrespective   altogether  of  the  plan  which  was 
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regarded  by  the  defendant's  counsel,  as  evidence  of  title,  he 
the  defendant  approached  nearer  to  make  out  a  case  than  the 
plaintiff,  if  the  reasoning  and  the  law,  urged  by  the  learned 
counsel  for  the  plaintiff^  were  adopted,  and  applied  to  the 
evidence  on  both  sides — and  I  think  that  the  verdict  must  be 
.upheld. 


CURWIN    V.    THE    WINDSOR    AND    ANNAPOLIS 
RAILWAY  COMPANY. 

PiiAnrnfr, »  ptwengwr  traTtllfng  by  tlk*  Wiodaor  k  Ana«polto  lUHwaj  from  Aonapolto  to 
Ricbmond,  fell  while  alighting  from  the  train  at  the  latter  place  and  euatalned  injoriee,  to 
iwsoyer  damaftee  for  whiok  be  brought  an  action  against  the  company,  charging  them  with 
negligence  in  respect  to  the  ligfatisg  of  the  station  and  the  prorlsioik  of  safo  means  of  tmnsit 
of  passengers  from  the  cars  to  the  platform.  The  evidence  on  these  points  being  eontradictorj, 
and  the  Jmrhaiiiig  found  for  the  defendant,  the  Court  rsfvsed  to  dietttrb  their  Teitllct. 

McDonald,  J.,  now,  (January  18th,  1875,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

The  plaintiff,  who  was  a  passenger  on  the  Railway  from 
AnTiapoLis  to  RichvMmd^  and  paid  his  fare  to  the  defendants^ 
charges  them  in  the  first  count  of  his  declaration  with  so 
negligently  and  carelessly  conducting  themselves,  that  he  was 
thrown,  fell,  and  broke  his  leg,  whilst  alighting  at  Richmond 
station.  The  second  count  avers,  that  whilst  he  was  such 
passenger,  the  defendants  were  possessed  of  the  Railway  star 
tions  at  Annapolis  and  JRic&mcmci,  and  that  they  managed 
the  same  so  negligently,  and  so  carelessly  omitted  to  light 
them,  and  to  provide  for  the  safe  transit  of  passengers  from 
the  carriage  to  the  platform,  that  the  injury  was  occasioned. 

The  defendants,  with  several  pleas  in  denial,  pleaded  that 
the  injuries  were  occasioned  by  the  negligence  of  the  plain- 
tiff, that  they  (the  defendants)  were  not  possessed  of  the 
Richmond  station  as  alleged,  but  that  the  same  was  under  the 
management  of  the  agents  of  the  Ciovernment  of  Canocia,  who 
were  to  light  it 

The  jury  found  for  the  defendants. 

1  fail  to  see,  as  was  urged  at  the  argument,  that  evidence 
for  the  defendants  was  improperly  received  under  the  plead- 
ings, and  there  being  no  misdirection,  I  do  not  see  that  there 
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can  be  a  new  trial  after  the  jury  have  passed  upon  evidence  , 
which  made  the  case  one  peculiarly  for  them. 

There  can  be  no  doubt  that  the  defendants  undertook,  for 
reward,  to  convey  the  plaintiff  over  the  road  from  Annapolis 
to  Richmond.     Neither  is  there  any  doubt  that  the  plaintiff 
received  the  injury  mentioned  whilst  attempting  to  pass  from 
the  carriage  to  the  platform  ;  and  it  was  conceded  at  the  argu- 
ment that,  by  the  undertaking,  the  defendants  were  .bound  to 
provide,  in  a  reasonable  manner,  the  means  of  safely  alighting 
— among  which  means  must  be  reckoned  sufficient  light  for 
that  purpose.    The  main  questions  at  the  argument,  therefore, 
were  whether  or  not  the  platform  and  light  were  sufficient, 
and  whether  the  plaintiff  himself,  by  his  negligence,  contri- 
buted to  the  injury.    Evidence  was  given  on  his  part  that  the 
platform  was  unfit  for  the  purpose ;  but  he  and  his  witnesses 
were  contradicted  on  that  point,  and  the  jury  having  found 
for  the  defendant,'  that  question  must  be  regarded  as  settled. 
Upon  the  question  of  the  station  having  been  improperly  or 
insufficfently  lighted,  the  plaintiff  testified  that  the  place  was 
quite  dark — so  dark  that  he  could  not  distinguish  what  he  was 
stepping  on.     He  is,  to  a  certain  extent,  corroborated  by  two 
witnesses,  but  is  contradicted  by  another,  who  swears  posi- 
tively the  other  way.     I  have  not  been  able  to  find  a  case 
like  this  in  the  English  books,  though  there  are  not  a  few  in 
which  damages  were  sought  for  injuries  sustained  in  alighting, 
and  in  some  of  which  the  question  of  defective  lights  came 
up.     In  the  case  of  Cockle  v.  Tlie  London  <k  S.  E.  Railway 
Co.,  L.  R.  1  C.  P.,  321,  it  appeared  that  outside  of  the  station  the 
rails  gradually  receded  from  the  platform,  so  that,  opposite  to 
the^  carriage    occupied    by    the    plaintiff,    when    the  train 
stopped,  there  was  a  space  of  four  feet  between  the  carriage 
and  the  platform.     The  night  was  dark  and  that  place  not 
lighted,  though  the  station  was.     There  was  no  invitation  to 
alight,  though  the  train    was   brought  to   a  stand-still — no 
warning  of  danger  given,  and  the  plaintiff,  stepping  out,  fell 
into  the  space  and  was  injured.     The  defendants  were  held 
responsible  for  negligence.     That  case,  however,  differs  from 
this  in  the  undeniable  fact  that  the  platform  receded  from  the 
track  and  therefore  was  deceptive.    So  in  the  case  of  Praeger 
v.  The  Bristol  Js  Exeter  Railway  Co.,  cited  by  CocMmim,  C.  J,, 
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in  his  judgment  in  the  last  case,  the  carriage  occupied 
by  the  plaintiff  was  drawn  up  opposite  a  part  of  the  platform, 
which  was  curved  so  as  to  allow  a  space  for  a  siding,  which 
there  joined  that  line  of  rails,  leaving  a  distance  of  eighteen 
or  twenty-four  inches,  into  which  the  plaintiff^  fell  while 
endeavoring  to  get  on  the  platform  at  night,  the  place  being 
but  dimly  lighted.  Although  in  the  Court  below  a  majority 
held  that  there  was  no  evidence  of  negligence,  the  Court  of 
Exchequer  Chamber  unanimously  were  of  opinion  that  there 
was  evidence  of  negligence.  In  the  other  English  cases  that 
come  nearest  to  this,  the  trains  either  did  not  come  up  to  the 
station  or  had  overshot  it  when  passengers  were  invited  to 
alight,  or  there  were  some  other  facts  which  materially  dis- 
tinguish them  from  this. 

Although,  no  doubt,  companies  who  undertake  to  convey 
passengers,  for  reward,  from  one  station  to  another,  are  liable 
for  the  legitimate  consequences  of  their  failing  to  provide 
sufficient  light'  to  enable  passengers  to  leave  the  train  in 
^^ty;  yet  passengers  by  their  own  negligence  may  defeat 
their  own  remedy. 

Saunders,  in  his  work  on  Xegligenoe,  under  the  head, 
"  Contributory  Negligence,"  says,  "Although  the  defendant 
may  have  been  guilty  of  negligence,  yet  if  the  plaintiff  has 
himself  been  guilty  of  such  negligence  that  the  accident 
would  not  otherwise  have  happened,  he  cannot  recover  dam- 
ages, for  he  cannot  complain  of  an  injury  which  his  own 
negligence  has  contributed  to  bring  about."  And  he  cites 
Tuff  V.  Warman,  2  C.  B.  N.  S.,  740.  In  Bridge  v.  The  Gh^and 
Junction  Railway  Co.,  3,  Mee.  &  W.,  244,  Park,  B.,  said, — 
"Although  there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet  unless  he  might,  by  the  exercise  of  ordinary 
care  have  avoided  the  consequences  of  the  defendants  negli- 
gence, he  is  entitled  to  recover ;  if,  by  ordinary  care  he  might 
have  avoided  it,  he  is  the  author  of  his  own  wrong." 

In  Peppy  v.  The  Great  Western  Railway  Co.,  L.R.,  5,  C.P., 
461  n.  When  the  train  stopped  at  the  station,  at  which  the 
plaintiff  wished  to  alight,  the  carriage  occupied  by  him  was 
beyond  the  platform,  and  opposite  a  white  path  which  in  the 
dark  looked  like  a  continuation  of  the  platform.  In  the  dark 
the  plaintiff  got  out  on  the  path,  was  hurt,  and  the  jury  gave 
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him  a  verdict  On  argument  of  a  rule  nisi  for  a  new  trial, 
Ratrvwell,  B.  thought  the  jury  should  have  been  asked  whether 
the  plaintiff  really  thought  that  the  white  path  was  the  plat- 
form, considering  that  otherwise  he  ought  to  have  seen  the 
danger,  and  if  it  was  too  dark  to  do  80,  ought  not  to  have 
goTie  otd  in  the  dark,  while  Pigot,  B.  thought  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendants,  and 
Martin,  B.  thought  that  there  was  evidence.  The  case  was 
eventually  compromised. 

Saunders,  at  page  29,  quotes  from  the  case  of  Sirier  and 
wife  v.  The  Great  Western  Railway  Co.  (37,  L.  J.,  Ex.  98), 
in  which  the  plaintiffs  were  passengers  on  an  excursion  train 
which  was  longer  than  the  station  platform.  The  carriage, 
in  which  the  passengers  were  riding,  stopped  at  a  point  where 
there  was  no  platform.  "  Several  passengers  got  out,  the 
husband  followed,  and  his  wife,  taking  both  his  hands, 
descended  from  the  ironsteps  to  the  ground,  and  in  doing  so 
her  knee  was  hurt" — ^held  that  they  were  not  entitled  to 
recover.  One  of  the  Judges  said  that  ''the  accident  was 
owing  to  the  fault  of  the  plaintiff."  Bramwell,  B.  remarked 
that  if  it  was  a  dangerous  place  the  defendants  should  be 
requested  to  put  back.  He  said,  it  did  not'occur  to.  the  plain- 
tiffs that  if  they  stay  in  the  carriage  and  were  put  to  incon- 
venience, in  being  taken  on,  they  had  a  remedy  against  the 
company,  by  action  for  not  providing  the  proper  means  of 
getting  out,  adding,  "  that  is  the  truth  and  the  law,  and  one 
cannot  help  it  if  they  do  not  know  it ;  but  they  have  no  right 
if  they  do  not  know  it  to  put  themselves  in  peril,  and  then 
make  a  claim  upon  the  company  for  compensation.'' 

This  question  of  contributory  negligence  was  here  pro- 
perly submitted  to  the  jury,  and  the  rule  of  law  being  that  if 
the  fact  of  the  defendants  negligence  be  doubtful,  he  is  enti- 
tled to  the  verdict ;  and  there  being  evidence  which  made  this 
case  one  particularly  for  a  jury,  who  found  in  favor  of  the 
defendant,  the  verdict  cannot  be  set  aside,  and  the  rule  nisi 
for  a  new  trial  must  be  discharged. 
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Tbm  tenant  In  dower  of  wilderness  iMid  luTing,  with  the  eonsent  of  0.  R.,  one  of  the 
teversionera,  sold  all  the  hardwood  timber  growing  upon  the  land  to  W.  H.  H.»  and  allowed 
the  same  to  be  removed  by  the  purchaser,  contracted  a  second  marriage  with  C.  8.  After  the 
death  of  C.  B.,  plaintiffs,  as  reversioners,  without  Joining  the  heirs  of  G.  R.,  brought  an  aetiop 
of  waste  uptinst  the  tenant  In  dower,  C.  S.,  her  husband,  and  W.  H.  H.,  the  purchaser,  claiming 
damages  for  the  injury  to  the  land  by  the  removal  of  the  timber.  The  Judge  who  tried  the 
oause  having  nonsuited  the  plaintiffs,  and  a  rule  having  been  taken  to  set  the  same  aside, 

Held^  (1st,)  that  all  the  persons  entitled  as  reversioners  should  have  been  Joined  at 
eo-plalnttfls,  but,  as  non  Joinder  can  only  be  taken  advantage  of  by  plea  in  abatement,  and  no 
such  plea  was  pleaded,  the  nonsuit,  if  ordered  solely  on  that  ground,  could  not  have  been 
■ostained. 

(Snd.)  That  in  such  ease  the  plalntifl!s  would  be  entitled  to  recover,  not  the  full  value  of 
the  injury  done  to  the  land,  but  only  for  such  portions  of  the  damage  as  was  incurred  bj 
themselves  alone. 

(8rd.)  That  the  tenant  in  dower  was  entitled  to  cut  down  the  trees  on  the  land  for  fuel, 
fendng,  improvement,  and  cultivation,  and  purposes  connected  with  such  improvements,  but 
not  to  sell  the  wood  for  other  and  different  purposes,  to  the  permanent  Injury  of  th9 
reversioners,  and  that  for  such  injury  she  was  responsible  to  the  reversioner. 

(4th.,)  (dubilarUe),  That  an  action  will  lie  against  a  husband  Jointly  with  his  wife  for 
waete  conomitted  by  the  latter  before  their  intermarriage. 

(5th.)  That  W.  B.  H.,  the  purchasef ,  acting,  as  he  did,  under  authority  of  the  tenant,  wai 
not  chargeable  for  waste  by  the  reversioners. 

DesBarbes,  J.,  now,  (January  18th,  1875,)  delivered 
judgment,  as  follows : — 

This  is  an  action  for  waste,  in  which  the  plaintiffs,  as 
reversioners,  claim  damages  for  an  injury  to  land  set  off  and 
assigned  to  Sarah  Suits,  one  of  the  defendants,  now  the  wife 
of  Caleb  Sidia,  another  defendant,  as  and  for  her  dower  in  the 
estate  of  James  M.  Roop,  deceased,  her  former  husband.  The 
plaintiffs,  in  their  declaration,  allege  that  the  reversion  in  the 
land  described  in  the  writ  belongs  in  equal  and  undivided 
moities  to  them  and  the  heirs  of  the  late  Christopher  Roop^ 
who  are  not  parties  in  this  suit,  and  that  the  defendants 
injured  their  reversion  in  such  lands  by  wrongfully  cutting 
down  and  carrying  away  hard  wood,  and  other  trees  gi'owing 
thereon. 

The  defendants  have  pleaded  severally.  First  of  all,  Caleb 
Svlis  denies  the  wrongful  cutting  down  and  carrying  away 
the  trees  and  timber  growing  on  the  land,  &c.  Secondly,  he 
says  he  did  not  injure  the  plaintiffs'  reversion  in  the  lands  by 
cutting  down  and  carrying  away  the  trees,  &c.  Thirdly,  he  . 
says  he  is  the  husband  of  Sarah  Sulis,  and  that  the  cutting 
down  and  carrying  away  the  trees,  if  any,  was  done  before  his 
intermarriage  with  her,  and  that  the  said  Sarah  Sulis  was 
32* 
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then  and  now  is  tenant  in  dower  of  the  lands,  and  the  alleged 
cutting  down  and  carrying  away  the  trees  by  her  was  in  the 
due  and  legal  enjoyment  of  such  estovers  as  she  lawfully 
might  take  upon  the  lands,  &c.,  and  the  removal  and  carrying 
liway  of  said  trees  waa  in  due  course  of  improvement  and 
cultivation  of  the  land,  and  was  no  injury  to  the  plaintiff' 
reversion.  Fourthly,  the  defendant,  Caleb  S^is,  says  that 
the  cutting  down  and  carrying  away  the  trees  was  done  while 
defendant,  Sa/rah  Sulis,  was  the  widow  of  Jame»  M.  Roop^ 
and  tenant  in  dower  of  the  land,  and  during  the  lifetime  of 
Christopher  Roop,  and  while  Christopher  Roap  was  tenant  in 
common  with  the  plaintiffs  in  the  reversion  of  the  land,  and 
was  then  done  by  the  leave  and  license  and  by  the  express 
perpQission  of  Christopher  Roop. 

The  defendant,  Sarah  Sulis,  first  denies  the  wrongful 
cutting  down  and  carrying  away  the  trees,  Seeondly,  says 
that  she  did  not  injure  the  plaintiffs'  reversion  in  the  lands  by 
cutting  down  and  carrying  away  the  timber  and  trees  growing 
thereon.  Thirdly,  that  Caleb  Sulis  is  her  husband,  and  the 
cutting  down  and  carrying  away  the  trees,  if  any,  was  done 
before  her  intermarriage  with  him.  That  she  was  then  tenant 
in  dower  of  the  land,  aQd  the  allied  cutting  down,  &e.,  by 
her  waa  in  the  due  and  legal  enjoyment  of  such  estovers  as 
she  li^wfully  might  take  upon  the  lands,  &a  Fourthly,  that 
the  cutting  down,  &c.,  was  done  while  she  wsa  the  widow  of 
the  late  James  M.  Roop,  and  the  tenant  in  dower  of  the  lands 
and  during  the  life  time  of  Christopher  Roop,  and  while  he 
was  tenant  in  common  with  the  plaintiffs  of  the  revereion  in 
the  lands,  and  that  such  cutting  was  then  done  by  the  leave 
and  license,  and  witib  the  express  permission  of  Christopher 
Roop. 

The  defendant,  WiUiaTn  H,  Haines,  by  his  first  and  second 
pleas,  also  denies  the  cutting  down  the  trees-,  &c.,and,  thirdly, 
be  says  that  duiing  the  life  time  of  Christopher  Roop,  he 
purchased  from  Sarah  SiUis,  then  ihe  widow  of  Jc^rnes  M. 
Roop,  the  hardwood  trees,  &c.,  on  the  land,  with  the  consent 
of  Christopher  Roop,  and  that  the  cutting,  &c,  was  done  in 
pursuance  of  that  purchase,  and  with  the  consent  ot  Christopher 
Roop,  the  tenant  in  common  of  the  reversion.  Fourthly,  that 
Sarah  SuUs,\)^\ng  tenant  in  dower  of  the  lands,and  Christopher 
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Roop,  being  tenant  in  common  of  the  reversion  with  the 
plaintiffs,  he  purchased  the  interest  of  Sarah  SylU  as  such 
tenant  in  dower,  and  that  the  cutting,  &c.,  if  any,  was  only 
such  cutting,  &e.,  as  the  said  S(m*ak  might  lawfully  have  done. 

The  cause  was  tried  on  the  issues  taken  on  these  pleas 
before  Mr.  Justice  McCvMy,  at  Digby,  in  September  Term, 
1873,  who,  being  of  opinion  that  the  non-joinder  of  the  heirs 
of  Christopher  Roop  was  a  fatal  objection,  and  also  that  the 
action  did  not  lie  against  the  defendant,  Haines,  directed  a 
nonsuit  to  be  entered,  and  granted  a  rule  nm  for  setting  it 
aside  in  order  that  the  plaintiffs  might  have  the  opportunity 
of  shewing  before  the  full  Court  that  they  were  entitled  to 
recover.  The  rule  was  argued  before  the  Court  at  the  last 
Jvly  Term,  and  it  being  a  case  involving  questions  that  we 
desired,  but  had  not  time  to  look  into,  judgment  was  for  that 
reason  reserved  until  the  present  Term. 

I  may  remark  at  the  outset  that  this  is  a  form  of  action 
which  has  long  been  disused  in  England,  and  one  which,  so 
far  as  my  knowledge  extends,  has  not  been  resorted  to  here. 
An  action  on  the  case  in  the  nature  of  waste  has  been 
substituted  for,  and  is  now  the  form  of  action  adopted  as  well 
in  England  as  in  the  United  States  for  such  injuries  as  the 
plaintifls  have  complained  of.  The  writ  of  waste,  as  a 
distinct  form  of  action,  was  abolished  in  England  by 
^  <fe  4  WiliuLm  IV.,  chapter  27,  section  26,  and  the  action  of 
waste  is  now  in  the  form  of  an  action  on  the  case  for  damages. 
See  BuUm  A  Leake,  423,  and  »,  Wms.  Saund,  252  a.  What 
has  been  abolished  in  England  ought  not  to  be  brought  into 
existence  here,  and  in  the  absence  of  any  legislation  of  our 
own  on  the  subject,  it  would  be  safer  to  follow  the  form  used 
there. 

Now  the  first  question  that  arises  in  this  case  is  whether 
the  action  can  be  maintained  b}''  plaintiffs  without  joining 
with  themselves  the  heirs  of  Christopher  Roop  as  co-plaintiffs, 
who  are  tenants  in  common  with  them  of  the  reversionary 
estate  in  the  lot  of  land  described  in  the  writ.  In  Addison 
on  Wrongs,  page  67,  it  is  said  that  if  several  persons  are 
entitled  to  the  reversion  as  joint  tenants  or  tenants  in  common, 
they  should  all  be  joined  as  plaintiffs  in  an  action  for  an 
injury  to   the    reversion.      See   also    Bacon*s    Abr.    Joint 
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Tenants,  k.  That  this  is  a  sound  and  well-established 
principle  there  can  be  no  doubt,  but  it  is  clear  that  the 
non-joinder  can  only  be  taken  advantage  of  b;  plea  in  abate- 
ment; and  here  no  such  plea  has  been  put  in.  See  Addison 
V.  Overend,  6  T.  R.,  766  ;  Broadhent  v.  Ledward,  11  A.  &  E., 
209  ;  Phillips  v.  Claggett,  10  M.  &  W.,  102.  If,  therefore,  the 
nonsuit  had  been  ordered  solely  on  the  ground  of  nonjoinder, 
and  there  had  been  no  other  ground  of  objection  open  to  the 
defendants,  I  think  the  nonsuit  could  not  have  been  sustained, 
and  in  that  case  the  plaintiffs  might  have  been  entitled  to 
recover  damages,  not  for  the  full  value  of  the  injury  done  to 
the  land,  but  only  for  such  portion  of  the  damages  as  was 
incurred  by  themselves  alone,  Sedgworth  v.  Overend,  7  T.  IL, 
279  ;  Bhxam  v.  Hubbard^  6  East.,  407.  But  there  are  other 
grounds  of  objection  worthy  of  consideration,  to  which  I  shall 
presently  refer.  Before  doing  so  it  may  be  proper  to  enquire 
what  acts  on  the  part  of  a  tenant .  in  dower  constitute  waste. 
In  Billiard  on  Torts,  pages  154-5,  it  is  defined  "  as  a  spoil  or 
destruction  in  corporeal  hereditaments  to  the  disherison  of  him 
that  hath  the  remainder  or  reversion  in  fee  simple.'' 
2  El,  Com,,  231.  In  other  words,  it  consists  in  such  acts  as 
tend  to  the  permanent  loss  of  the  owner  in  fee,  or  to  destroy 
or  lessen  the  value  of  the  inheritance.  "  The  felling  of  trees," 
he  says,  "  is  a  prominent  species  of  waste."  At  page  157  he 
says  :  "  In  New  York  the  doctrine  of  waste,  as  understood  in 
England,  is  not  applicable  to  a  new  and  unsettled  country. 
Hence  when  the  whole  of  a  farm  when  leased  for  a  rent  is  in 
a  wild  and  uncultivated  state,  with  the  exception  of  a  few 
acres,  the  parties  will  be  held  to  have  intended  that  the  lessee 
should  be  at  liberty  to  fell  part  of  the  timber  in  order  to  fit 
the  land  for  cultivation,  but  not  to  destroy  all  the  timber,  and 
thereby  irreparably  injure  the  premises  or  permanently 
diminish  their  value.  But  where  a  tenant  auis  trees,  not  for 
the  purpose  of  preparing  the  land  for  cultivation,  bvi  for  the 
profit  to  be  derived  from  a  sale,  he  is  guilty  of  waste" 

It  appears  that  the  lot  of  land  assigned  to  and  held  by 
Sarah  Sidis,  as  her  dower,  was  wilderness  land,  the  trees  on 
which  she  was  unquestionably  entitled  to  cut  down  and  use 
for  fuel,  fencing,  and  the  improvement  and  cultivation  of  the 
land  and  all  purposes  for  which  they  were  required  in  view 
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of  such  improvements,  but  she  was  not  entitled  to  sell  the 
valuable  wood  growing  on  the  land  for  other  and  different 
purposes,  to  the  permanent  injury  of  the  reversioners.  The 
evidence,  however,  shews  that  Sarah  Sulia,  the  tenant  in 
dower„  before  her  intermarriage  with  Caleb  Sulis,  actually 
sold  all  the  hardwood  on  the  land  to  Haines^  one  of  the 
defendants,  and  that  he,  before  that  event,  under  the  sale  and 
authority  so  given  to  him,  had  cut  and  carried  away  and  sold 
to  other  persons,  who,  together  with  himself,  had  cut  and 
carried  away  the  whole  or  nearly  the  whole  of  the  valuable 
hardwood  timber  that  stood  upon  the  land,  rendering  it 
thereby  of  little  value  to  the  parties  entitled  to  the  reversionary 
estate  therein.  For  such  an  injury  as  this,  it  might  w^U  be 
supposed,  there  ought  to  be  some  redress,  as  there  certainly 
would  be  if  the  tenant  in  dower  had  continued  to  be  the 
widow  of  James  M.  Roop,  but  she  was  now  and  had  become 
the  wife  of  CoZefe  Svlia  some  time  after  the  injuries  complained 
of  had  been  committed,  and  one  of  the  questions  raised  by 
the  pleadings,  and  now  submitted  for  our  consideration,  is 
whether  Caleh  Sulis  can,  in  law,  be  held  responsible  for  the 
tortious  acts  of  his  wife,  committed  before  her  intermarriage 
with  him  ;  in  other  words,  whether  the  plaintifis  can  maintain 
this  suit  against  Caleb  Sulis  under  the  circumstances  of  the 
law.  It  is  true  he  may  be  held  responsible  for  debts  contracted 
by  his  wife  before  their  intermarriage,  but  it  does  not  at  all 
follow  that  he  can  be  held  responsible  for  her  tortious  acts. 
This  question,  striking  at  the  very  foundation  of  the  present 
action,  was  not  touched  at  the  argument  by  the  counsel  on 
either  side.  It  was  passed  over  and  left  to  be  answered  by 
the  Court 

I  have  carefully  searched  for  a  case  to  shew  that  the 
husband  can  be  held  responsible  for  the  tortious  acts  of  his 
wife  under  circumstances  like  this,  and  have  found  none,  and 
can  only  say  that  until  such  a  case  can  be  discovei^,  I  shall 
entertain  some  doubt  on  the  subject.  It  is  said  in  Wtus, 
Saunders,  47,  note  W.,  that  if  a  woman  has  been  guilty  of  a 
conversion  before  her  marriage,  or  a  wife,  without  her  husband, 
converts  goods,  during  the  coverture  trover  lies  against 
husband  and  wife ;  from  which  it  may  be  inferred  that  the 
present  action  will  lie  against  Sidia  and  his  wife,  for  waste 
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committed  by  the  latter  before  their  intermarriage.  There  js 
also  another  objection  raised  in  this  suit,  and  that  is  that  an 
action  of  waste  will  only  lie  against  the  tenant  in  dower,  who 
is  alone  responsible  for  waste,  by  whomsoever  it  may  be 
committed.  The  reversioner  looking  to  the  tenaxit,  and  the 
tenant  having  a  remedy  over  in  trespass  against  the  wrong* 
doer.  It  is  clear,  therefore,  that  Hainea,  acting,  as  he  did, 
nnder  the  authority  of  the  tenant  in  dower,  cannot  bo 
chargeable  for  waste  by  the  reversioners.  He  may  be 
accountable  to  the  tenant  in  dower,  but  not  to  them. 

In  the  view  I  take  of  this  case,  it  is  uot  nece&««ry  to 
express  any  opinion  as  to  the  effect  of  the  license  proved  to 
have  been  given  to  the  tenant  in  dower  by  Christopher  Roop^ 
the  brother  of  Catherine  Titvs,  one  of  the  plaintiffs,  to  cut  and 
eaiTy  away  the  trees  for  her  maintenance  and  support,  but  I 
may  say  I  do  not  think  such  a  license  can  affect  any  right  of 
action  which  she,  Catherine  Titvs,  has  or  may  have  for  any 
injury  sustained  in  her  reversionary  estate.  It  is  possible  the 
present  action  may  lie  against  the  defendants,  Sidia  and  his 
wife,  but  it  is  by  no  means  clear  to  my  mind  that  it  ean. 
Taking  all  the  circumstances  of  the  case  together,  I  think  the 
rule  for  setting  aside  the  nonsuit  must  be  discharged,  reserving 
the  question  of  costs. 


KERR  ET  AL.    V.   MoLELLAN. 

To  Ml  action  of  replevin  brought  by  plaintiff  m  admiolvlnttoTB  iomI  adndiilitntiix  of 
J.  K.,  defendant  pleaded,  among  other  pleas^  a  plea  that  the  letters  of  adminietnUieo  «ei» 
null  and  void,  as  having  been  granted  bj  the  Judge  of  Probate  for  the  Oountj  e(  Cokhester^ 
whereas,  J.  K.,  as  defendant  alleged,  at  the  Ume  of  his  death,  had  his  domidl  In  the  County 
of  Cumberland.  A  verdict  having  been  found  for  plaiatllb,  defendant  moved  to  set  it  aflide» 
on  the  ground  that  the  issue  raised  by  the  plea  above  recited  was  not  submitted  to  the  Juiy. 

Heldf  that  the  issue  was  properly  withheld.  The  Judge  who  tried  the  case  was  not  at 
liber^  to  admit  any  evidence  to  impcMch  the  validity  of  the  letters  of  eikninlstratlon.  It 
defendant  wished  to  attack  the  letters  ef  admlnistralioi^  hia  proper  causa  was  by  appeal 
within  the  time  prescribed  in  the  statute. 

DesBarres,  J.,  now,  (January  18th,  1875,)  delivered 
judgment,  as  follows  : — 

This  was  an  action  of  replevin  that  was  tried  before  Mr^ 
Justice  WilkinSf  at  Amherst,  in  which  a  plea  was  put  in, 
among  others^  to  the  efiect  that  the  plaintiiSs  were  not  the 
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ftdministratrix  and  admitiistrators  of  John  Kert,  deceased, 
iDasmtich  as  the  letters  of  administration,  of  which  profert 
was  madd)  were  granted  by  the  Judge  of  Probate  for  the 
County  of  Oolche8te7\  instead  of  being  granted  by  the  Judge 
gf  Probate  for  the  County  of  Cumberland^  in  which,  it  was 
alleged,  John  KeiT  dwelt,  at  a  place  called  Oreenville,  at  the 
time  of  bis  death,  and  that  therefore  the  letters  of  administra- 
tion so  granted,  and  under  which  the  plaintiffs  claimed  the 
property  replevied,  were  null  and  voidi 

The  letters  of  administration  granted  to  the  plaintiffs  by 
the  Judge  of  Probate  for  the  County  of  Colchester,  on  being 
tendered  in  evidence,  was  objected  to  by  Mr.  Tovmshend,  the 
counsel  of  defendant,  but  they  were  received  by  the  learned 
Judge  and  read,  subject  to  the  objection.  The  cause  being 
proceeded  in,  a  verdict  was  found  in  favor  of  the  plaintifis, 
and  on  motion  for  a  rule  nisi  to  set  it  aside  it  was  refused, 
and  taken  under  the  statute.  At  the  argument  of  this  rule, 
the  only  ground  urged  by  defendant's  counsel  in  support  of  it 
was  that  the  learned  Judge,  in  charging  the  jury,  did  not 
submit  to  them  the  issue  raised  on  the  plea  to  which  I  have 
referred,  insisting  that  the  question  involved  in  that  issue  as 
to  the  domicil  of  John  Kerr  was  within  the  province  of  the 
jury,  and  that,  having  been  withdrawn,  the  verdict  could  not 
stand. 

The  question  raised  here  is  important,  and  ought  to  be 
settled,  that  it  may  become  generally  known  whether  the 
Court  or  the  jury  have  the  right  of  pronouncing  on  the 
validity  or  invalidity  of  letters  of  administration  granted  by 
Judges  specially  appointed  to  discharge  that  duty.  I  have 
always  been  under  the  impression  that  the  power  of  cancel- 
lation was  vested  in  this  Court,  and  I  am  inclined  to  adhere 
to  that  opinion  Until  I  can  see  some  good  reason  to  change  it. 
This  very  case  furnishes  an  illustration  of  what  the  effect 
would  be  if  the  jury  were  permitted  to  interfere  with  aiid 
decide  a  question  like  this  before  a  single  Judge,  instead  of 
the  Court  of  Appeal.  Suppose  the  issue  raised  by  this  plea 
to  have  been  submitted  to  the  jury,  and  they  had  found, 
(though  I  do  not  think  they  could  well  have  done  so  undei' 
the  evidence,)  that  John  Kerr's  domicil  or  home  was  at 
Oreenville,  in  the  County  of  Cumberland,  and  that  the  letters 
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of  administration  granted  by  the  Judge  of  Probate  for  the 
County  of  Colchester  was  consequently  void.  There  would 
have  been  this  anomaly,  that  while  the  Judge  trying  the 
cause  had,  by  receiving  the  letters  of  administration  in 
evidence,  held  them  to  be  valid,  the  jury,  by  their  finding, 
held  them  to  be  void.  With  such  a  plea  as  this  upon  the 
record,  which,  in  a  case  like  this,  I  think,  ought  not  to  be 
favored,  what  other  course  could  the  learned  Judge  have 
been  expected  to  pursue  other  than  that  which  he  adopted 
in  order  to  withdraw  the  issue  which  it  raised  from  the 
consideration  of  the  jury,  to  prevent  the  possibility  of  such  a 
result  as  I  have  suggested.  Can  it  be  contended  that  the 
mere  fact  of  such  an  issue  being  raised  rendered  it  imperative 
upon  the  Judge  to  submit  it  with  the  view  that  he  entertained 
and  expressed,  (which  I  think  was  right,)  that  though  the 
letters  of  administration  were  voidable,  they  were  not  void. 
Speaking  for  myself,  I  may  say  that  if  I  had  been  in  his 
position,  I  would  have  felt  myself  constrained  to  act  in  the 
same  way.  But  although  the  jury  are  not  clothed  with  the 
power  of  cancelling  letters  of  administration,  there  is  a  plain ' 
and  unmistakeable  way  by  Which  it  may  be  done.  In 
1  Wttis.  on  Exrs.,  462,  he  says:  "A  probate  or  grant  of 
administration  may  be  revoked  in  two  ways, — fii^t,  on  a  suit 
before  the  Court  by  citation  ;  ,and,  second,  by  an  appeal  to  a 
higher  tribunal  to  reverse  the  sentence  by  which  they  were 
granted." 

Under  our  law  the  appeal  is  to  be  made  to  this  Court,  and 
it  must  be  made  within  the  time  prescribed  in  the  statute, 
but  no  appeal  was  ever  made  in  this  case,  and  therefore  the 
letters  of  administration,  when  the  cause  was  tried,  were  and 
are  still  in  full  force,  and  although  there  was  evidence  as  to  the 
domicile  of  John  Kerr,  it  was  evidenoe  which  did  not  at  all 
touch  the  merits  of  the  case ;  the  important  issue  to  be  tried 
being  the  right  of  property  in  the  goods,  which  was 
found  by  the  jury  to  be  in  the  plaintiffs.  AUen  v. 
DundaSy  3  T.  R.,  129,  cited  at  the  argument,  was  an  action 
to  recover  money  from  defendant  which  it  appeared  he  had 
paid  to  a  person  who  had  obtained  probate  of  a  forged  will. 
It  was  held  that  payment  of  the  money  to  the  person  who 
had  obtained  such  probate  was  a  discharge  to  the  defendant^ 
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a  debtor  of  the  intestate,  notwithstanding  the  probate  was  after- 
wards declared  null  and  void,  and  granted  to  the  intestate's 
next  of  kin.  It  was  also  held  that  a  probate,  as  long  as  it 
remains  unrepealed,  cannot  be  impeached  in  the  temporal 
Courts.  Ashurst,  J.,  in  delivering  his  opinion  in  that  case, 
says  :  ''  Every  person  is  bound  to  pay  deference  to  a  judicial 
act  of  a  Court  of  competent  jurisdiction.  Here  the  spiritual 
Court  had  a  jurisdiction  over  the  subject  matter,  and  every 
person  was  bound  to  give  credit  to  the  probate  till  it  was 
vacated."  BvMer,  J.,  in  the  same  case,  says :  "  It  has  been 
contended  that  probate  is  not  a  judicial  act,  but  I  am  of 
opinion  that  it  is  a  judicial  act,  for  the  ecclesiastical  Courti 
may  hear  and  examine  the  parties  on  the  difierent  sides 
whether  a  will  be  or  be  not  properly  executed.  That  is  the 
only  Court  which  can  pronounce  whether,  or  not  the  will  be 
good,  and  the  Courts  of  common  law  have  no  authority  over 
the  subject ;"  adding,  "  The  probate  ia  conclusive  till  it  he 
repealed^  and  no  Court  of  common  law  can  admit  evidence  to 
impeach  it."  The  same  principle  must,  of  course,  be  applicable 
to  letters  of  administration,  so  that  it  would  appear  that  the 
learned  Judge  who  tried  the  case  under  consideration  was  not 
at  liberty,  under  this  authority,  to  admit  any  evidence  to 
impeach  the  validity  of  the  letters  of  administration  granted 
to  the  plaintiffs.  The  same  doetrine  appears  to  be  generally 
laid  down  in  the  American  cases  which  is  promulgated  in 
Allen  V.  Dundee,  though  there  may  be  some  which  do  not  go 
to  the  same  extent.  In  Oi^ffiih  v.  Frazier,  8  Cranch,  28, 
Marshally  C.J.,  says:  "To  give  the  ordinary  jurisdiction,  a 
case  by  which  in  law  letters  of  administration  may  issue  must 
be  brought  before  him.  In  the  common  case  of  intestacy  it  is 
clear  that  letters  of  administration  must  be  granted  to  some 
person  by  the  ordinary,  and  though  they  ahovZd  be  granted  to 
one  not  entitled  by  law,  still  the  act  is  binding  until  annulled 
by  the  competent  tribvmal,  because  he  had  power  to  grant 
letters  of  administration  in  the  case."  In  Peters  v.  Peters, 
8  Cushing,  543,  Shaw,  C.  J.,  referring  to  an  opinion  of  Mr, 
Justice  Jackson,  in  Smith  v.  Rice,  11  Mass.,  607,  says  :  "It  is 
undoubtedly  true  that  in  cases  where  the  Probate  Court  is 
acting  within  its  jurisdiction,  pursuing  the  course  prescribed 


Digiti 


zed  by  Google 


S06  LORDLY   v.    KIELT. 

by  law,  if  there  u  an  indiscreet  exercise  of  authority,  the  only 
remedy  of  the  party  aggrieved  is  by  appeal." 

It  was  open  to  the  defetidant  to  claim  an  appeal  for  the 
purpose  of  cancelling  the  letters  of  administration  granted  to 
the  plaintiffs  in  this  cause,  if  he  felt  aggrieved,  and  considered 
that  they  had  been  wrongly  granted.  He,  however,  did  not 
think  fit  to  pursue  that  course,  but  adopted  one  which,  to  my 
mind,  is  very  objectionable;  and  it  appearing  from  the  evidence 
that  the  merits  of  the  case  are  entirely  with  the  plaintiffs,  I 
think  the  rule  nisi  for  setting  aside  the  verdict  must  be 
discharged  with  costs. 

I  have  not  touched  the  subject  of  the  domicil  of  John  Kerr^ 
to  which  the  plea  before  spoken  of  refers,  as  I  do  not  consider 
it  a  subject  we  are  called  upon  to  decide  in  this  case.  It  is  a 
subject  which  we  may  fairly  assume  was  fully  inquired  into 
by  the  Judge  of  Probate  before  granting  the  letters  of 
administration,  and  it  will  be  time  enough  to  consider  it  when 
properly  brought  before  us. 


LORDLY   v.    KIELY. 

R.  huTliif  been  appoioUd  »  QoMft's  Couoael  under  »  oommlMlon  from  Ibe  Oovenior- 
OaoenU  of  CuiftdA,  bto  preoedmioe  ww  qvasOvned  by  W.,  wbo  wm  Mv  aBnlar  at  tbe  Btr  of 
Nova  Sootia,  but  beld  no  appointmant  aa  a  Quaan'a  Counael  eiUier  from  tbe  OoTemor-Gaoafal 
or  the  Ueuteaant-Gorernor.  W.  moT«d  to  bare  hii  cadte  entered  on  tbe  docket  prior  to  tbat 
of  R. 

The  moUon  waa  dlamiaeed. 

Sir  W.  Young,  C.  J.,  now,  (January  18th,  1875,)  delivered 
judgment,  as  follows  : — 

This  case,  entered  by  Mr.  Wallace^  stood  No.  60  on  the 
docket  of  last  Term,  and  Ryan  v.  Homeby,  entered  by  Mr. 
Ritchie,  Q.  C.^  stood  No.  54.  His  right  to  precedence  as  Q.  C, 
under  the  Qovemor-Qeneral's  communion,  attested  by  the 
Oreat  Seal  26th  Decevnhm\  1872,  was  questioned  by  Mr* 
Wallace,  who  was  -hig  senior  at  the  Bar,  and  the  point  waa 
argued  before  us  this  Term  by  Mr.  W.  A.  Joh/nston  and  Mr. 
Weatherbe. 
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We  have  looked  at  all  the  authorities  cited,  and  aoma 
others,  and  have  now  to  state  our  opinion,  which  turns  mainly 
on  the  construction  of  our  own  Provincial  Act,  37  Victoria^ 
chapter  21,  section  2.  This  and  the  preceding  act,  chapter  20» 
were  borrowed  from  the  Ontario  Acts,  36  Victoria^  chapters 
8  and  4,  but  which  are  somewhat  different,  and  were  passed 
under  different  circumstances.  It  appears  from  the  Dominion 
Se&sional  Papers  of  1873,  No.  50.  that  after  the  British  North 
America  Act,  1867,  the  Government  of  this  Province  were  of 
opinion  that  they  had  not  the  power  of  appointing  Queen's 
Counsel,  nor  have  they  appointed  any  in  point  of  fact; 
whereas  the  Government  of  Ontario  contended  they  had  the 
power,  and  appointed  seven  Barristers  as  Queen's  Counsel 
Manrch  16th^  1871.  On  a  reference  to  the  Law  Officera  of  the 
Crown,  previously  made,  it  appears  by  a  dispatch  from  the 
Colonial  Secretary  to  the  Governor-General,  February  1st, 
1872,  that  the  Law  Officers  had  advised  the  Colonial  Secretary 
that  the  Governor-General  had  the  power  to  appoint  Queen's 
Counsel,  but  that  a  Lieutenant-Governor,  appointed  since  the 
Union  came  into  effect^  had  no  such  power  of  appointing ; 
thus  affirming  the  opinion  of  our  Government.  The  Colonial 
Secretary  was  further  advised  that  the  legislature  of  a 
province  can  confer  by  statute  on  the  Lieutenant-Governor 
the  power  of  appointing  Q.  C.'s,  (which  the  Provinces  of 
Ontario  and  Nova  Scotia  have  now  done).  And  with  respect  to 
precedence  and  pre-audience  in  the  Courts  of  the  Province, 
the  Legislature  of  the  Province  has  power  to  decide  as  between 
Queen's  Counsel  appointed  by  the  Governor-General  and  the 
Lieutenant-Governor,  as  above  explained. 

The  counsel  for  the  claimant  insisted  that  we  ought  to  pay 
no  regard  to  this  despatch,  or  the  doctrine  it  enounces,  first, 
because  the  opinion  of  the  Attcnmey  and  Solicitor-Generals  was 
not  inclosed  under  their  hands,  and,  secondly,  because,  if  it 
were  inclosed,  it  is  not  binding  on  this  Court.  But  it  would 
certainly  be  a  strange  thing  in  a  British  Court,  on  a  matter 
afiecting  the  royal  prerogative,  to  discredit  a  despatch  from  the 
Colonial  Secretary  addressed  to,  and  acted  on  by  the  Governor* 
General ;  and  as  respects  the  Law  Officers,  while  their  official 
opinions  have  not  the  force  of  judicial  decisions,  we  have  only 
to  turn  to  the  valuable  collections  of  Chaltmsr%  and  Forsytk,  and 
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to  onr  own  experience,  to  learn  how  often  the  opinions  of  the 
many  eminent  lawyers  who  have  filled  the  crown  offices  in 
England  have  shed  light  in  difficult  and  obscure  questions, 
and  guided  us  in  our  path.  Besides,  the  opinions  they  have 
expressed  in  this  instance  are  in  entire  accordance  with  our 
own.  "  A  custom  has  of  late  years  prevailed,"  says  Blackstone^ 
3  Coram.,  28,  and  sec.  4  Inst.,  361.,  "  of  granting  letters  patent 
of  precedence  to  such  barristers  as  the  crown  thinks  proper  to 
honor  with  that  mark  of  distinction,  whereby  they  are  entitled 
to  such  rank  and  precedence  as  are  assigned  in  their  respective 
patents;  sometimes  next  after  the  King's  Attorney-General, 
but  usually  next  after  His  Majesty's  Counsel  then  being," 
This  is  a  power,  concurrently  with  the  appointment  of  Queen's 
Counsel,  which  the  crown  may  still  exert  in  this  Dominion 
through  its  representative,  notwithstanding  the  right  conferred 
on  the  Lieutenant-Governor  by  statute,  and  which,  on  the 
erection  of  a  Supreme  Court  of  Appeal,  may  possibly  be  called 
into  practice,  conformably  to  the  third  clause  of  the  royal 
commission  to  Lord  Mon^k,  Ist  July,  1867.  We  observe  that 
the  Ontario  Act  of  1873  empowers  the  Lieutenant-Governor 
to  grant  a  patent  of  precedp>nce  to  any  member  of  the  Ontario 
Bar,  but  a  like  clause  is  omitted  in  our  Act  of  1874,  although 
patents  of  precedence  are  referred  to  in  section  4.  It  is 
contended  that  the  efibct  of  that  section  is  to  annul  the 
precedence  and  pre-audience  that  have  been  enjoyed  by  the 
Queen's  Counsel  appointed  under  the  Great  Seal  since  July  1st, 
1867,  and  to  reduce  them  again  to  a  level  with  the  other 
Barristei-s,  and  that  nothing  can  restore  them  to  their  present 
status  except  letters  patent  which  have  not  been,  but  may  be, 
issued  by  the  Lieutenant-Governor,  under  the  Great  Seal  of 
this  Province.  How  the  corresponding  clause  may  have 
operated  in  Ontario,  where  the  Government  had  actually 
appointed  Queen's  Counsel  without  law,  as  our  Government 
thought,  we  have  no  means  of  ascertaining.  But  to  put  that 
construction  upon  our  clause,  where  the  sole  right  of  appoint- 
ment by  the  crown  was  conceded,  and  degrade  the  Barristers 
who  hold  commissions  under  the  Great  Seal,  would  be  not 
only  an  injustice,  but  inconsistent  with  the  acts  of  our  own 
Government  and  the  practice  of  this  Court.  An  act  so 
construed  would  go  beyond  the  scope  of  the  despatch  of 
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February  1st,  1872,  which  contemplated  a  legislative  decision 
between  Queen's  Counsel  appointed  by  the  Qovernor-Qeneral 
and  the  Lieutenant-Qovernor,  and  not  between  Barristers  who 
hold  appointments  from  the  Governor-General  and  Barristers 
who  hold  no  appointments,  either  from  the  Governor-General 
or  the  Lieutenant-Governor. 

The  motion  now  made,  therefore,  cannot  be  entertained. 


•     COX   V.    ELLIOTT, 

Dbfkxdaiit  made  »  rerbal  afpreement  with  plaintiff  to  pay  bim  for  any  work  which  R. 
might  reqnir*  hfm  to  perform.  Plaintiff  performed  work  for  R.  aooordinirly»  vaA  procnred 
from  him  an  acknowledgment  in  tha  following  fonn,  which  he  preeented  to  defendant : 
"  Balance  due  Mr.  William  Cox  from  Alexander  Roei,  at  this  date,  one  hundred  and  fifty 
dollars,  (Signed)  Alex.  Rosa."  At  the  trial  a  rerdict  was  found  in  platntifli  faror,  and  a  role 
taken  to  let  the  tame  aside. 

Heldt  that  though  the  paper  signed  by  R.  was  not  in  form  sueh  a  paper  as  he  ought  to 
have  prepared  or  as  plaintiff  ought  to  hare  accepted,  it  was  sufficient,  after  rerdict,  to  show  the 
amount  and  ralue  of  the  work  done  by  piaintifl  for  R.,  for  which  defendant  had  agreed  to  pay. 

DesBarres,  J.,  now,  (January  18'th.  1875,)  delivered 
judgment,  as  follows : — 

This  action  was  brought  to  recover  a  sum  of  money  from 
defendant  for  work  and  labor  performed  by  plaintiff  at  the 
request  of  defendant,  for  one  Alexander  Ross,  a  ship-builder 
at  Maitland,  in  the  County  of  Hants.  A  verbal  agreement 
was  proved  to  have  been  made  between  the  parties  in  Nov., 
1S70,  whereby  defendant  agreed  and  promised  to  pay  plaintiff 
for  any  work  that  Ross  might  require  him  to  perform,  on  his 
producing  to  defendant  some  paper  or  document  showing  the 
amount  and  value  of  the  work  done.  It  was  also  proved  that 
Ross  afterwards  commenced  to  build  a  vessel  for  a  company » 
of  which  defendant  was  a  part  owner,  and  that  he  (Ross) 
employed  plaintiff  to  haul  timber  for  him  for  that  vessel,  and 
that  a  settlement  was  made  between  the  plaintiff  and  Rosa 
by  which  it  was  found  the  value  of  the  work  so  done  by 
plaintiff  for  Ross  amounted  to  $150.  No  part  of  this  sum 
was  ever  demanded  from  Ross,  and  no  part  of  it  was  ever 
paid  by  him  to  the  plaintiff.  At  the  time  of  the  making  of 
the  settlement  referred  to,  a  paper  writing  drawn  and  signed 
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by  Rosa,  was  by  him  handed  to  the  plaintiff,  of  which  the 
following  is  a  copy : 

"  Maitland,  Nov.  18,  1871. 

'*  Balance  due  Mr,  WiUiam  Cox  from  Alexander  Ross,  at 
this  date,  one  hundred  and  fifty  dollars/' 

"(Signed,)  Alex.  Ross," 

The  plaintiff  exhibited  this  paper  writing  to  defendant  and 
demanded  payment  from  him  of  the  amount  mentioned  in.it, 
but  defendant  refused  to  pay,  saying  he  had  never  promised 
or  made  himself  responsible  to  pay  for  the  work  performed 
by  plaintiff  for  Roaa^  and,  upon  that  refusal,  the  present  action 
was  brought. 

The  jury  having  decided  that  the  contract  made  between 
plaintiff  and  defendant  was  an  original  contract,  making  the 
defendant  permanently  liable  for  work  to  be  done  by  the 
former  for  Roee,  and  not,  as  contended  for,  a  contract  to 
become  responsible  for  such  work  in  case  Rosa  himself  failed 
to  pay, — ^the  only  question  for  our  consideration  is,  whether 
the  paper  writing  of  the  18th  November,  1871,  was  such  as  in 
itself  afforded  sufficient  evidence  of  the  work  done  by  plain- 
tiff for  Roes,  and  the  amount  which  plaintiff  was  entitled  to 
recover  from  defendant  for  such  work.  It  must  be  conceded 
that  the  paper  writing  is  not  in  form  such  a  paper  as  Ross 
ought  to  have  prepared,  or  such  as  the  plaintiff  ought  to  have 
accepted  to  shew  the  amount  and  value  of  the  work  done  by 
plaintiff  for  Ross,  and  for  which  defendant  had  agreed  to  pay ; 
but  there  can  be  no  doubt  it  was  sanded  to  and  intended  to 
be  exhibited  by  plaintiff  to  defendant  as  a  paper  sufficient  to 
give  this  information,  nor  can  there  be  any  doubt  that  the 
jur}'  to  whom  it  was  submitted  regarded  it  in  that  light.  The 
evidence  of  Brains  tendered  by  the  defendant  and  rejected  hj 
the  Judge  was  clearly  inadmissible,  for,  as  the  contract  entered 
.  into  between  the  plaintiff  and  the  defendant  rendered  the 
latter  primarily  liable  for  the  work  performed  for  Ross,  it 
was  of  little  consequence  how  or  in  what  manner  the  accounts 
were  kept  between  Ross  and  those  for  whom  he  was  employed 
to  build  the  vessel,  nor  was  it  at  all  material  to  inquire 
whether  iZo88  had  or  had  not  been  fully  paid  for  the  building 
of  that  vessel  by  those  who  had  contracted  with  him  therefor, 


Digiti 


zed  by  Google 


JANUARY,    1875.  611 

and  therefore  it  appears  to  me  that  the  rejection  of  the  0V^ 
deuce  proposed  to  be  given  on  the  part  of  the  defendant  on 
these  points,  furnishes  no  ground  for  setting  aside  the  verdict. 
It  will  be  recollected  that  the  ground  taken  at  the  trial  for  a 
nonsuit  and  that  taken  at  the  argument  for  setting  aside  the 
verdict  was,  that  the  defendant  was  a  guarantor  and  not  an 
original  contiaetor  witli  plaintiff,  and  that  as  no  statement 
from  Roa$  of  the  work  done  had  been  produced,  the  plaintiff 
eould  not  recover. 

Both  of  these  points  having,  as  I  think,  been  settled  bj 
the  verdict  of  the  jury,  I  am  of  opinion  the  verdict  ought  to 
stand,  and  that  the  rule  for  setting  it  aside  ought  to  be  dis- 
charged. 


ENQLET   u    MclLREITH. 

PLAimrv  WM  tvnuil  of  a  diop  In  »  balkUng  owned  by  dsfendut,  the  vpper  portion  of 
which  WW  occupied  by  other  tenants.  It  h&vlng  become  necessary  to  make  certain  repairs  to 
the  roof  of  the  building,  a  portion  of  the  roof  was  removed  at  defendants  instance  without 
Botiee  to  the  plaintiif.  Owing  to  the  negligent  manner  in  which  the  work  wis  done,  rain  fell 
into  the  building  and  ran  through  and  injured  the  plaintlffi  goods. 

Held,  that  the  work  was  done  by  defendant  at  his  own  risk,  and  that  he  was  responsible 
to  the  plaintiff  for  the  Injuries  sustained  by  her  in  consequence  of  the  damage  to  her  goods. 

SembUt  there  being  a  count  in  which  snob  a  elaim  was  madSi  that  it  ml^t  properly 
have  been  left  to  the  Jury  to  ascertain  the  damage  siutained  by  plaintiff  in  consequence  of  the 
breaking  up  of  her  establishment  and  the  loss  of  her  business. 

DesBakres,  J.,  now,  (January  18th,  1875,)  delivered 
judgment,  as  follows  : — 

This  was  an  action  on  the  case,  with  a  count  in  trespass, 
in  which  the  plaintiff  claimed  damages  from  the  defendant  for 
the  destruction  of  her  goods  while  prosecuting  her  business  as 
a  milliner,  in  this  city,  in  a  shop  and  premises  demised  to  her 
by  the  defendant,  over  which  several  other  persons  occupied 
rooms  and  apartments,  as  his  tenants.  In  the  third  count  of 
the  writ  and  declaration,  which  is  the  only  count  to  which  the 
evidence  more  particularly  applies,  it  is  alleged  that  while  the 
plaintiff  held  and  occupied  the  shop  demised  to  her  by  the 
defendant,  he  unlawfully  and  negligently  altered,  opened  and 
pulled  down  the  roof,  or  a  portion  of  the  roof  and  covering 
of  the  house  or  building,  of  which  her  store  formed  a  part, 
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through  which  aperture  the  water  and  rain,  &c.,fell,  and  came 
into  her  shop  and  premises,  and  damaged  and  destroyed  her 
goods,  stock  and  furniture,  whereby  she  was  deprived  of  the 
use  and  sale  of  her  goods,  and  was  compelled  to  close  her 
business,  and  was  otherwise  injured,  &c. 

The  learned  Judge  before  whom  this  cause  was  tried,  in 
presenting  it  to  the  jury,  instructed  them  that  the  defendant's 
right  to  repair  the  roof  of  the  building  occupied  by  the 
plaintiff  and  his  other  tenants  could  not  be  disputed,  but  he 
was  nevertheless  of  opinion  that,  as  the  defendant  had  not, 
before  the  opening  of  the  roof,  notified  the  plaintiff  of  his 
intention  to  do  so,  he,  defendant,  had,  by  his  acts,  made 
himself  responsible  for  the  consequences  resulting,  and  in  this, 
I  think,  he  was  quite  right.  Under  these  instructions  of  the 
learned  Judge,  which  are  not  complained  of  by  the  defendant, 
the  jury  found  a  verdict  for  the  plaintiff  for  $300  damages, 
and  in  order  to  give  the  defendant  an  opportunity  of  having 
the  case  reviewed  by  the  full  Court,  a  rule  was  granted  to  set 
the  verdict  aside,  as  being  against  law  and  evidence,  for 
improper  reception  of  evidence,  and  for  excessive  damages. 

At  the  argument  of  this  rule,  but  two  grounds  of  objection 
were  taken  to  this  verdict.  First,  that  the  action  did  not  lie 
against  the  defendant  under  the  circumstances  proved ;  and, 
secondly,  that  the  damages  were  excessive.  As  respects  the 
first  ground  of  objection,  it  may  be  remarked  that  there  is  no 
principle  of  law  belter  understood  by  every  member  of  the 
profession  than  that  he  who  employs  or  directs  a  person  to  do 
an  act  prejudicial  to  another,  though  not  present  when  the 
act  is  done,  is  responsible  for  its  consequences,  and  if  it  were 
not  so,  great  injuries  would  often  be  committed,  for  which  the 
injured  parties  would  have  no  redress.  In  this  case  the 
defendant  employed  persons,  as  he  had  a  right  to  do,  to  repair 
the  roof  of  his  house,  and  in  performing  that  service  a  hole 
was  made  therein,  which  was  not  filled  up  and  repaired  in 
time  to  prevent  the  rain  falling  into,  and  running  through  the 
building,  by  which  the  plaintiff's  goods  were  injured.  No 
intimation  was  given  to  the  plaintiff  of  the  repairs  intended 
to  be  made  to  the  roof  of  the  building  in  which  her  goods 
were  deposited,  and  no  opportunity  was  afforded  her  of 
protecting  her  property  against  the  unskilful  or  negligent 


Digiti 


zed  by  Google 


JANUARY,    1S75,  513 

performance  of  the  work.  It  was,  therefore,  an  act  done  by 
the  defendant,  at  his  own  risk,  for  which  none  other  than 
himself  ought  to  be  responsible.  The  defendant  might,  if  he 
bad  thought  fit,  have  stipulated  with  thase  whom  he  emplQyed 
to  do  the  work  in  such  a  manner  as  not  to  injure  the  property 
of  the  tenants  and  occupants  of  the  building,,  and  if  no  such 
stipulation  was  made,  the  fault  was  his  own,  and  he  cannot 
cast  the  responsibility,  which  properly  belongs  to  himself, 
upon  any  other  person, — ^so  far,  at  all  events,  as  the  plaintiff 
is  concerned.  The  jury,  by  their  verdict,  have  found  iikat 
inhere  was  negligence  on  the  part  of  the  defendant  in  permitting 
the  water  to  get  into  and  run  through  the  building  upon  the 
plaintiffs  goods,  and  therefore  the  ottly  question  that  remains 
.is  whether  the  damages  awarded  to  the  plaintiff*  were  too 
large. 

Looking  at  the  evideiiee>  which  I  have  carefully  read,  I 
think  the  damages  found  by  the  jury  were  not  at  all 
disproportionate  to  the  injury  sustained  by  the  plaintiff,  either 
through  the  carelessness  and  negligence  of  the  defendant 
himself,  or  those  whom  he  employed  to  do  his  work.  The 
learned  Judge,  in  his  charge  to  the  jury,  presented  the  case  to 
them  more  favorably  for  the  defendant,  in  one  respect,  than 
the  evidence  warranted.  He  told  them  that  the  plaintiff  had 
no  claim  for  compensation  for  the  breaking  up  of  her 
establishment,  and  the  loss  of  her  business.  Now,  I  cannot 
help  thinking  that  this,  under  the  allegation  in  the  third 
count  in  plaintiff's  writ,  might  properly  have  been  submitted 
to  the  consideration  of  the  jury,  and  if  it  had  been,  the 
damages  would  probably  have  been  much  larger  than  they 
are.  Of  this  the  defendant  can  have  no  reason  to  complain, 
whatever  ground  the  plaintiff  may  have. 

Taking  all  the  circumstances  of  the  case  into  consideration, 
my  own  impression  is  that  the  damages  are  not  excessive,  and 
that  the  rule  for  netting  aside  the  verdict  ought,  therefore,  to 
be  discharged  with  costs. 
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Plaimtiffs  having  appointed  defondanto  their  agents  for  the  mle  of  «  veoel  of  whicb  th^ 
were  deairoiu  of  dltfpoeing,  defendants  offered  the  veeeel  for  sale  at  public  aootion,  at  which 
•he  was  knocked  down  to  Painti  one  of  the  defendants,  for  the  sum  of  £800,  who,  a  few  daji 
afterward,  re-sold  her  at  an  adrance  of  £300,  which  he  appropriated  to  his  own  personal  benefit 
Prior  to  the  sale  at  auction,  defendants  receired  two  offers  for  the  pordiase  of  the  vessel,  one 
of  an  amount  eqnal  to  that  paid  by  Paint,  and  another  of  £50  mors  than  that  auount.  His 
previous  offers  were  not  communicated  to  the  plaintiffs,  one  ci  whom  wss  present  at  the 
auction  sale  and  made  no  objection  thereto.  A  settlement  was  had  with  plalntiflb,  hot  wtCbotft 
knowledge  on  their  part,  either  of  the  sale  made  by  Paint  or  \.4  the  previous  offers.  PlaintifEi, 
three  years  after  the  sale  to  Paint,  commenced  proceedings  to  compel  payment  of  the  amount 
xvaliaed  by  him  on  the  re-sale  of  the  vessel,  with  interest 

Held  (1),  That  Paint,  being  a  trustee  to  seU  the  vesssl,  could  not  be  permitted  to  buy 
without  first  receiving  from  every  one  of  his  Cestui*  que  trutttf  clear  and  explicit  authority  to 
divest  himself  of  the  trust  and  become  a  pun^iaser  of  the  trust  property. 

(2.)  That  this  was  a  case  in  which  the  Court  wouki  not  rsoogniae  a  bar  short  of  Uw 
BtatuUble  period  of  six  years. 

(8.)  That  i*the  plaintiflis  were  debanwl  from  bringing  their  action,  it  was  for  the  defend. 
ants  first  to  plead  it  and  second  to  establish  It  affirmatively  by  facts  prsved. 

Semble,  That  the  suppression  by  Paint  of  the  fact  of  the  reception  of  the  previous  oflen 
was  of  Itself  sufficient  to  decide  the  cass  lor  the  plalntUEs. 

WiLKlNS,  J.,  now,  (January  I8th,1875,)  delivered  judgment, 
as  follows : — 

The  facts  of  this  case  are  neither  many  nor  complicated. 
Having  twice  presided  at  the  trial  of  issues  prepared  in  it* 
they  are  perfectly  familiar  to  me.  I  shall  analyze  and  state 
all  those  that  are  material  with  perfect  accuracy.  The 
plaintiffs  were  desirous  to  sell  their  vessel.  Pahit  and  hia 
co-defendants  accepted  an  agency  and  a  trust  for  the  sale  of 
her.  The  plaintiffs,  owners  of  the  vessel — the  ceatuia  que 
trvst — all  resided  in  the  country;  Paint  and  the  other 
def endant^in  this  city.  A  day  was  fixed  for  a  sale  at  auction, 
at  Halifax,  under  conduct  of  the  defendants.  Lockharty  one 
of  the  plaintiffs,  and  the  ship's  husband,  was  present  at  the 
sale.  So  far  from  there  being  any  proof  of  his  having  been 
charged  with  any  instructions  from  the  co-plaintiffs,  he  said : 
"  I  went  to  Halifax,  having  heard  of  the  intended  sale,  on  the 
postponed  day,  from  Woolaver, — a  co-owner.  I  had  nothing 
to  do  with  the  sale.  I  did  not  consent^  nor  was  I  asked  to 
consent  to  it.  I  had  no  authority  to  consent."  By  these 
expreasions  he  plainly  meant  .to  refer  to  the  sale  to  Paint 
Absolutely,  the  only  authority  that  he  derived  from  the  other 
owners,  in  relation  to  the  sale,  LockhaH  expressed  in  these 
words :  **  The  other  owners  told  me  I  had  better  go  down,  and 
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'see  about  the  sale."  That  he  was  clothed  with  an  authority 
from  the  other  owners  to  authorize  Paint  to  divest  himself  of 
ihe  accepted  trust,  by  buying  at  the  sale  the  subject  of  the 
trust,  and  selling  it  a  day  or  two  after  at  an  advance,  and 
putting  the  profits  in  his  own  pockets,  is  a  pure  assumption, 
without  even  the  faintest  support  in  the  proved  facts.  How 
indispensable  for  that  end  a  clearly-defined  authority  is,  we 
■shall  presentJy  see. 

On  this  point,  hear  his  absolutely  uncontradicted  testimony, 
bearing  in  mind  that  there  were  many  other  owners  of  the 
vessel,  none  of  whom  are  pretended  to  have  given  authority 
to  Lockhart  to  authorize  their  common  trustee  to  buy,  and  two 
of  whom,  Shand  and  Woolaver,  were  examined  at  the  trial ; 
while  from  neither  of  them  was  it  elicited  that' he,  either  by 
previous  authority  or  subsequent  ratification,  sanctioned  such 
an  act  on  the  part  of  their  fiduciary.  These  are  the  words  of 
Jjockhart:  ''It  never  was  discussed  before  me  and  the  other 
owners  whether  Paitd  should  be  allowed  to  bid  at  the  sale. 
I  never,  after  the  sale,  discoursed  with  them  on  the  subject.'' 
This  was  neither  contradicted  by  him  nor  by  other  witness  or 
other  testimony.  It  stands  on  the  minutes  an  uncontradicted 
fact.  Painty  then,  although  Lockhart  stood  by  his  side  at  the 
auction,  and  heard  him  bid  and  buy,  and  was  silent,  was,  as 
regards  every  one  of  the  many  absent  non-consenting  cestuis 
que  trust,  a  mere  gratuitous  purchaser,  violating  delibemtely 
«n  acknowledged  rule  of  equity,  which  should  have  bound  his 
conscience  and  governed  his  conduct.  If  he  is  not  to  be  so 
governed,  the  rule  has  lost  its  power,  and  no  cestui  que  trust 
is  safe  from  the  secret  fraud  of  his  trustee  for  sale.  Whenever 
any  authority  shall  be  shewn  that  a  trustee,  having  accepted 
a  trust,  can  be  relieved  from  his  responsibility  by  mere 
implication  from  the  conduct  of  those  whom  he  represents 
subsequently  to  a  prima  faxAe  violation  of  his  trust  duty. 
Whenever  an  authority  can  be  produced  to  the  efiect  that, 
after  a  trustee  has  bought  under  the  circumstances  which 
marked  this  case,  he  can  effectually  say  in  a  Court  of  Equity : 
"  One  of  many  of  my  principals  was  present,  and  said  nothing 
when  I  bought,  and  he  and  the  then  absent  other  principals 
afterwards  divided  among  them  the  purchase  money  paid  by 
me,  and  lay  by«  (in  perfect   ignorance,  it  may  be,  of  the 
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protecting  rule  of  equity,)  for  three  years,  and  tfaerelfore  I  am 
not  bound  by  the  rule  in  question."  Whenever  this  shall  be 
judicially  reoognized,  then,  but  not  till  tnen,  can  I  feel  it  my 
judicial  duty  gravely  to  discuss  that  question.  Whenever^ 
decision  shall  be  shewn  sanctioning  the  proposition  that  it  is  in 
the  eye  of  eqfuity  competent  for  a  trtwtee  for  sale,  at  the  very 
hour  of  sale,  without  any  previous  notice  given  to  his  eestt/d 
que  trust  of  such  his  intention,  without  the  expi^ss  authority 
of  all  the  cestuia  que  trust,  (if  there  arc  more  than  one,)  then 
and  there  given  to  him,  to  throw  up  his  hand  and  say:  **I 
am  no  longer  a  trustee ;  1  act  and  bid  for  myself"  When 
that  is  presented,  I  shall  yield  to  its  obligation  my  present 
Opinion,  that  no  trustee  should  be  permitted  so  to  act  by  a 
Court  charged  with  the  duty  of  protecting  cestuis  que  trust 
from  possible  fraud  on  the  part  of  their  trustees.  That  thfe 
very  opposite  of  this  is  settled  law  I  shall  not  fail  to  shew. 
That  Point  did  divest  himself  of  his  fiduciary  relation  at 
the  sale,  and  not  before,  and,  therefore,  without  even  a  pre vioua 
intimation  to  the  nritny  absent  cestuda  qite  trust  of  his  intention 
to  do  so,  is  indisputable,  and  avowed  by  himself.  In  relation 
to  this,  there  happens  to  be  before  me,  in  a  treatise  of 
authority,  a  passage  which  I  will  read.  Lewin,  at  page  838, 
on  the  subject  of  purchases  by  trustees,  embracing  in  principle 
the  subject  of  our  inquiry,  says  :  "  Before  any  dealing  with 
the  cestui  que  trust,  the  relation  between  the  trustee  und  the 
cestui  qui  ^ri^^must  be  actually  or  virtually  dissolved.  The 
trustee  may,  if  he  pleases,  retire  from  the  office,  and  qualify 
himself  for  becoming  a  purchaser  by  divesting  himself  of  that 
character ;  or,  if  he  retains  the  situation,  the  parties  must  be 
,  put  so  much  at  arm's  length  that  they  agree  to  stand  in  the 
adverse  situations  of  vendor  and  purchaser,  the  cestui  que 
trust  distinctly  and  fully  understanding  that  he  is  selling  to 
the  trustee,  and  consenting  to  waive  all  objections  on  that 
ground,  and  the  trustee  fairly  and  honestly  disclosing  all  the 
necessary  particulars  of  the  estate,  and  not  attempting  a 
positive  advantage  to  himself  by  means  of  any  private  infor- 
mation. The  trustee  will  not  be  allowed  to  go  on  acquainting 
himself  with  the  nature  of  the  property  up  to  the  moment  of 
sale,  and  then,  casting  aside  his  character  of  trustee,  turn  hk 
experience  to  his  own  account.''    The  passage  thos  cited 
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immediately  follows  these  words,  (p.  335,) :  ''  A  trustee  for 
sale  is  absolutely  and  entirely  disabled  from  purcha^ng  the 
trust  property,  whether  it  be  real  estate  or  chattel  persooaL'* 
Again,  the  same  learned  author  says,  (p.  386,) :  '^  The  rule  is 
now  univensal  that,  howev^  fair  the  transaction,  the  cestui 
qw  t/nui  ifl  at  liberty  to  set  aside  the  sale  and' take  back  the 
property.  If  a  trustee  w«re  permitted  to  buy  in  an  honest 
case,  he  might  buy  in  a  case  having  that  appearance,  but 
which,  from  tiie  infirmity  of  human  testimony,  might  be 
grossly  otherwise/'  If,  under  those  circumstances,  the  cestui 
que  trust  cjan  take  back  the  property,  he.  can,  of  course,  prevent 
the  trustee  from  buying  the  property  to  his  own  advantage. 
Now,  if  there  be  such  a  thing  as  consequential  reasoning,  it 
necessarily  follows  as  a  corollary,  from  what  I  have  extracted 
from  LeunUy  applying  the  undisputed  facts  of  this  ease,  that 
this  trustee  was  not  permitted  to  buy  this  vessel,  which  he 
had  accepted  a  trust  to  sell,  without,  before  he  bought, 
receiving  from  every  one  of  those  whose  trustee  be  consented 
to  be  a  dear  and  explicit  authority  to  divest  himself  of  the. 
trust,  and  be<)ome  a  purchaser  of  the  trust  property.  That  is 
equity,  as  I  understand  it,  in  rdation  to  the  rule  and  the  facts 
in  question. 

This  recognized  exception  to  the  universal  rule  speaks  of 
an  authority  given  by  the  oedui  que  trust  before  the  trustee 
buys.  The  act  of  buying  by  a  trustee,  without  previous 
authority,  is,  nevertheless,  capable  of  being  sanctioiied  and 
validated  after  the  act,  if  the  ratification  be  explicit,  with  full 
knowledgeof  all  facts,  and  of  the  rule  of  equity, and  not  a 
mere  ratification  to  be  implied  from  a  receipt  from  the  trustee 
of  the  <x>nsideration  money  of  his  illegal  purchase,  and  a 
dealing  with  it.  On  this  point  fjcwin's  Treatise,  (p.  S45,)* 
«xpres6e9  the  language  of  equity  aacl  reason,  thus :  "  Of  course 
the  cestui  que  trvM  may  ratify  the  sale  to  the.  trustee  by  an 
express  and  actual  confirmation.* 

Hear  the  further  words  of  that  able  writer,  which  diould, 
I  apprehend,  be  deemed  suflSicient  to  settle  the  question  before 
us.  He  says,  (p.  346,) :  "*  The  confirmation  must  be  a  solemn 
and  delilierate  act,  not,  for  instance,  fished  out  from  loose 
expressions  in  a  letter ;  and  particularly  where  the  original 
iransaction  was  infected  with  frauds  the  confirmation  of  it  is 
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so  inconsistent  with  justice,  and  so  likely  to  be  accompanied 
with  imposition,  that  the  Court  will  meet  it  with  the  utmost 
strictness,  and  not  allow  it  to  stand  but  on  the  very  clearest 
evidence "  Yet,  further,  to  the  very  point,  (845,) :  "*  There 
must  be  no  swppresaia  veri,  b«t  the  cestui  que  trust  most  be 
honestly  made  acquainted  with  all  the  material  circomstances 
of  the  case."  On  this  point,  that  there  must  be- no  swppressijO' 
veriy  if  we  turn  to  the  evidence,  we  find  that  soeh  existed  \xk 
the  case,  and  was  so  found,  on  undisputed  evidence,  by  the- 
jury.  Paint  admitted  that  fourteen  days  before  the  sale  he 
had  an  offer,  from  Mynock,  of  £850,  being  £50  more  than^ 
he  bought  for,  and  it  was  proved  and  found  by  the  jury 
that  several  days  before  tike  sale  DriUio  had  offered  that 
amount  which  Pavnt  gave.  Neither  of  those  offers  waa 
communieated  to  the  plaintifis.  The  jury  expressly  found  the 
fact.  Has  the  effect  of  this  been  considered  ?  If  the  rule  be 
as  stated  by  Lewin,  the  fact  should  decide  the  case  for  tiie 
plaintiffs.  In  this  connection  it  is  most  important  to  bear  in 
mind  that,  although  Shand  and  Woolav&Tj  two  of  the  owners^ 
were  in  the  witness  box,  and  could  have  proved  when,, 
relatively  to  Painfe  sale  to  MariM,  they  acquired,  (if  they 
did  acquire  it,)  knowledge  of  that  sale,  neither  of  them  was^ 
interrogated  on  that  pojnt,  and  Paint  failed  altogether  to  shew 
that  when  the  settlement,  (relied  on  as  acquiescence,)  took 
place,  the  plain tiflfe  had  any  knowledge  of  the  fact  of  Paints 
sale  to  MarielL  Knowledge  of  .it  at  any  time  is  not  brought 
home  to  any  one  of  the  plaintiffs  except  Lochkart,  who  says  r 
"  Some  time  after  the  sale  I  first  heard  of  MartdCs  purchase.*^ 
That  is  the  sole  evidence  on  the  point.  Thus,  then,  are  we 
bound  to  consider  the  settlement  was  made  without  knowledge 
had  by  any  one  of  the  plaintiffs,  except  Lodchart,  of  the 
all-important  fact  that  Paint,  a  few  days  after  his  purchase,, 
made  it  available  te  his  own  personal  benefit,  by  poeketing^ 
£300  of  profit,  and  that  within  the  short  period  of  three 
weeks  after  he  had,  and  while  su}^re&siBg  the  facts  from  his 
cestui  que  trust,  declined  an  offer  made  to  him  of  alaiger 
sum  than  he  bought  for  at  the  auction. 

The  jtiry  were  asked,  under  the  issue  settled  by  the 
counsel, "  Did  the  other  owners  authorize  Levi  LodAart  U> 
acquiesce  in  the  sale  at  auction  V*    The  answer  isi  '*  They  did 
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iioi."  Now,  in  view  of  this  point,  and  the  comment  from  the 
evidence  which  I  have  already  made  upon  it,  I  shortly  advert 
to  Leivin's  last  rule,  governing  the  exception  to  the  general 
rule,  bearing  in  mind  that  eyery  one  of  these  numerous 
plaintiffs  had  a  distinct  and  several  interest  in  the  vessel. 
Lettdn  states  it  thus,  (346,) :  "  Where  the  cestuia  que  trust  are 
a  class  of  persons,  as,  for  instance,  creditors,  the  sanction  of 
the  major  part  will  not  be  obligatory  on  the  rest ;  but  the 
confirmation  must  be  the  joint  act  of  the  whole  body.  Ex 
parte  Lacy,  6  Ves.,  625-30,  and  note  b."  Surely  the  effect  of 
this  cannot  have  been  considered.  When  it  is  assumed  that 
the  plaintiffs,  all  of  them  are  debarred  from  this,  their 
equitable  claim,  on  the  ground  of  delay,  or  laches,  or  acquies- 
cence, or  whatever  it  may  be  called,  because  three  years  at  the 
utmost  had  elapsed  between  the  sale  and  the  institution  of  the 
suit,  it  becomes  necessary  to  bear  in  mind  that  we  are  dealing 
with  an  important  and  stringent  rule  of  equity  law,  on  the 
observance  of  which  it  depends  whether  Paint  has  or  has  not 
legally  put  off  that  office  of  trust  which  he,  by  contract, 
accepted,  for  and  in  relation  to  one  and  all  of  these  plaintiffs. 
If  these  last  are,  from  lapse  of  time,  debarred  from  the  Court 
of  Equity,  it  was  for  Paint  first  to  plead  that,  and,  secondly, 
to  establish  it  affirmatively  by  facts  proved.  It  was  for  him 
to  shew,  not  by  vague  inferences  from  the  conduct  of  his 
oeetuis  que  trust,  or  from  any  proved  fact,  that  these  last,  and 
all  of  them  probably,  had  at  a  particular  time  knowledge  of 
facts  warranting  an  inference  of  acquiescence,  but  to  shew 
the  knowledge,  at  that  particular  time,  as  a  proved  fact. 
And  in  doing  so  he  would  not  have  had  any  difficulty  to 
encounter.  It  was  in  his  power  to  have  placed  every  one  of 
the  plaintiffs  in  the  witness  box,  and  interrogated  him  on  the 
point.  It  is  unnecessary  for  me  to  consider  whether  this  is 
within  the  view  of  equity  a  direct  tr.ust,  in  which  case  there 
is  no  bar  from  lapse  of  time,  or  a  case  of  indirect  or  constructive 
trust,  to  Wabich  case  a  bar  is  admitted  to  exist.  It  is  enough 
to  say  that  on  the  clearest  principles  this  is  a  case  in  which 
a  Court  of  Equity  will  not  recognize  a  bar  of  a  period  short 
of  the  statutable  limit  of  six  years,  applied  to  an  analagous 
case. 
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The  plaintifl^  here  invoked  the  and  of-  equity  to  compel 
Paint  to  disgorge  £300  and  interest)  of  money  belonging  to 
the  plaintifis,  that  he  withheld  from  them  contrary  to  good: 
faith.     If  an  action  for  money  had.  and  received  had  been* 
brought  in  the  Court  of  Common  Law,  (and  no  truateeBhip  were^ 
interposed,)  the  prosecution  of  the  daim  would  have  beeo. 
within  a  statute  which  equity  recognizea  no  less  than  law» 
These  are  the  words  of  Lord  Mansfield,  in  Eldridge  v.  Kriott^ 
Cowp.,  214 :  ^  There  is  no  instance  of  setting  up  any  length 
of  time,  within  ^be  limit  fixed  by  the  statute,  as  a  bear  to  the 
demand/*    This-,  language  has. been  used  in  equity  on  the  very 
subject  of  enquiiy :  '^  A  sale  cannot  in  general  be  set  aside 
after  a  lapse  of  20  yearsi"    PWoe  v.  ByrtK  cited ;  Campbell  v. 
Wcdker,  &  Yes:,  681.     ''  The  application  must  be  made  within 
a  reasonable  time/'    Here,  however,  as  already  noticed^  we 
have  not  in  proof  the  means  of  ascertaining  what  time  these- 
daimants  sufiered  to  elapse  before   they  applied  for  reIidP» 
although  we  know  it  was  within  the  limit  of  three  years. 

It  may  as  well,  also,  be  noticed  what  the  rule  is  respecting 
taking  advantage  of  laches  in  pros^ution  of  such  a  clMm  a» 
this.  The  rule  is  thus  stated,  (Lewin,  p.  566,) :  '^  The  def aidant' 
may  avail  himself  of  the  statute  of  limitations,  when  the  bar 
to  the  claim  appears  on  the  face  of  the  bill,  by  demurrer ; 
when  it  does  not  appear  on  the  bill,  by  plea ;  or  the  defendant 
may  pray,  on  his  answer,  to  have  the  same  benefit  at  the 
hearing  as  if  he  had  pleaded  the  statute ;  but  if  he  neither 
demur  nor  plead,  nor  pray  to  have  the  same  benefit  as  if  he 
had  pleaded,  he  cannot  shelter  himself  under  the  statute  at 
the  time  of  the  hearing  ;  though  it  seems  the  Court  itself  may 
still,  in  its  discretion,  refuse  to  grant  relief  after  the  limited 
period."  Here  there  is  neither  a  bar  apparent  on  the  writ, 
nor  plea  in  bar,  nor  the  prayer  referred,  to.  How,  then,  even: 
if  facts  and  law  would  admit  of  it;  can  relief  be  refused  here, 
where  one-half  only  of  the  lowest  statutable  limit  of  time  for 
a  bar  elapsed  before  complaint  marks  the  case  ?        « 

In  view  of  all  this,  I  confess  myself  utterly  unable  to 
conceive  of  any  ground  on  which  the  plaintifis  can  be  refused 
the  equitable  relief  sought  by  their  writ  The  net  amount  of 
profits  made  by  Paint,  by  sale  of  the  vessel,  a  pure  matter  o£ 
computation  and  adjustment,  if  needed,  being  ascertained,  the 
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* 

plain tifis  are,  in  my  opinion*  entitled  thereto,  with  lawful 
interest  from  the  time  of  the  sale  by  Paint  to  Mai^tdi,  and 
to  have  a  decree  accordingly,  with  coats ;  this  appeal  being- 
dismiased  with  costs. 


LORDLY  ET  AL.    V.    McRAE  et  al. 

A  RULB  for  a  new  trial  will  be  retased  idiare  the  Court  can  lee  dearly  that  real  and  aub- 
■tintial  juatice  haa  been  done. 

A  wrong  obeervatlon  by  a^  Jadffeon  a  matter  of  f^  whlcb  ia  left  aa  a  matter  of  fact  for 
the  Jury  is  no  ground  for  a  new  trial. 

Young,  G.  J.,  now,  .(January  18th,  1875,)  delivered  judg* 
ment,  aa  follows : — » 

This  action  ii  brought  by  the  payees  of  two  promissory 
notes,  alleged  to  have  been  signed  by  Alexan^der  McRae^  of 
whose  estate  the  defendants  are  administrators,  and  by  his 
son,  Jforman ;  and  the  sole  defence  is  that  they  are  not  the 
notes  of  the  intestate. 

The  son  owed  the  plaintiffs,  who  bad  a  judgment  against 
him,  and  employed  Alexander  Cameron,  of  Baddeck,  to  recover 
01'  secure  their  debt.  He  represented  to  them  that  he  had  so 
done  by  taking,  the  son's  note  for  2s;  6d.  in  the  pounds 
and  the  father's  and  the  son's  two  notes,  (being  the  notes  in 
this  suit,)  for  IQs.  in  the  pound ;  upon  forwardyig  which, 
shortly  after  their  date,  the  plaintiffs  sent  to  Cameron  a 
satisfaction  piece  for  their  judgment,  which  he  delivered  to- 
ihe  father,  Cameron  is  a  subscribing  witness  to  the  notes, 
and  if  they  are  not  genuine,  it  follows  that  he  grossly  deceived 
the  plaintiffs,  besides  committing  a  fraud  on  McRa£.  Having 
been  examined  under  oath  before  two  Judged  and  two  juries, 
and  on  each  occasion  sworn  that  the  notes  were  signed  or 
acknowledged  by  Aleaxurhder  McRae^  in  his  presence,  (though 
his  evidence  differs  and  he  was  contradicted  in  some  minute 
particulars,)  yet,  as  he  testified  on  each  of  the  two  trials  in 
this  matter  to  the  material  facts,  and  as  they  are  all  of  recent 
occurrence,  it  seems  an  irresistible  conclusion  that,  if  the  notes 
are  not  genuine,  he  haa  deliberately  sworn  to  what  he  knowa 
to  be  fblse.  Under  these  extraordinary  circumstances,  I  concur 
with  the  judge  who  charged  the  jury  in  thinking  that  the  testi- 
mony to  defeat  the  notes  should  be  convincing,  clear,  and  satis- 
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factory.  I  shall  touch  only  the  leading  features  of  the  evidence 
on  the  trial,  as  it  is  obvious,  from  what  I  have  already  said,  that 
this  was  eminently  a  case  for  the  jury.  Camsron  sets  out  with 
stating,  in  answer  to  the  first  question  that  was  put  to  him, 
that  he  resides  at  Baddeck,  and  among  other  offices  held  by 
him  is  Collector  of  Customs  and  Registrar  of  Probate.  He 
then  proceeds  to  say,  "that  he  saw  Alexander  McRae  sign 
the  two  notes  in  my  presence  and  Norman*8,  and  that  he  has 
not  the  slightest  interest  in  the  suit"  He  next  details  a 
conversation  with  the  old  man,  who  refused  to  become  respon- 
sible for  more  than  S2  in  the  pound  of  his  son's  debt  He 
wanted  Cameron  to  say  to  the  plaintiffs  that  he  would  have  to 
pay  the  most  of  it,  and  he  hoped  they  would  not  be  hard 
about  the  interest  He  stipulated  for  a  discharge  of  the 
judgment  before  Cameron  should  part  with  the  notes. 
Cameron  sent  for  and  obtained  the  discharge,  which  he  gave 
to  the  old  man  in  presence  of  Norman,  The  old  man  signed 
the  notes  in  Norman's  house  at  the  same  time  with  Norman^ 
and  understood  the  transaction  thoroughly.  This  is  the 
substance  of  Cameron's  direct  examination. 

The  cross-examinations  turned  chiefly  upon  some  variations 
between  his  present  and  his  former  testimony.  He  swore  on 
the  preceding  trial  that  the  old  man  either  signed  the  notes 
in  his  pre^nce,  or  acknowledged  he  had  signed  them,  when 
be,  (CaToeron,)  witnessed  them.  He  states  the  reason  that  he 
was  under  that  impression  and  had  hunted  up  the  corres- 
pondence, by  means  of  which  he  was  now  sure  as  to  the 
signing.  He  produced  the  copy  of  a  letter  dated  8th  of  May^ 
1868,  which  helped  him  to  remember  that  he  was  present  and 
saw  Alexandei'  sign.  The  Judge's  minutes  then  say :  "  He  is 
asked  by  defendant's  counsel,  and  reads  the  letter." 

I  note  this  entry,  which  is  binding  upon  us,  as  this  letter, 
which,  as  it  appears  from  the  charge,  was  read  by  defendant's 
counsel  to  the  jury,  is  of  great  consequence,  and  but  for  these 
circumstances  could  not  have  been  evidence  in  the  cause. 
Cam^eron  further  said :  *'  I  think  on  the  last  trial  I  said  the 
note  was  signed  by  the  old  man,  in  my  office.  I  don't  say 
so  now."  Mr.  Brodie,  one  of  the  defendants,  testified,  "  that 
Cameron  said  on  the  former  trial  that  the  two  notes  were 
written  by  him,  and  signed  by  Aleo^nder  McRae,  in  his 
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office,  with  the  same  pen  and  ink  he  wrote  the  notes  with. 
He  6Wore  he  did  not  observe  the  difference  of  ink  before.'^ 
I  notice  these  variations,  or  considerations,  because  they  were 
so  largely  insisted  on  at  th'e  argument.  Before  the  jury  they 
wei-e  fair  matters  of  comment,  but  the  jury  having  passed 
upon  them,  and  the  sole  constitutional  and  legal  judges  of  the 
fact  having  thus  settled  the  main  question,  we  cannot  set  aside 
their  verdict  upon  any  opinion  of  our  own,  were  it  even 
hostile  to  the  plaintiff's  case. 

Besides  these  attacks  upon  CaimeTon's  testimony,  there 
were  produced,  among  other  witnesses,  three  of  the  managers 
of  our  principal  banks,  who  compared  Aleosander^a  signatures 
to  the  two  notes  with  other  proved  or  admitted  signatures  of 
his,  and  gave  their  opinion  as  experts,  and  the  effect  and 
nature  of  such  testimony  was  discussed  at  the  argument,  and 
a  few  eases  cited.  The  doctrine  upon  this  branch  of  the  law 
is  to  be  found  in  1  Oreenleaf  on  Emdence,  12th  edition, 
section  440,  a.  and  b. ;  and  in  S  Taylor  on  Evidence,  fol.  941 
to  945.  The  numerous  cases  in  the  English  and  American 
Courts  reveal  much  difference  of  opinion,  and  many  nice 
distinctions ;  but  all  these  were  set  at  rest,  and  a  plain  and 
intelligible  rule  enacted  in  England,  by  the  27th  section  of  the 
Common  Law  Procedure  Act,  1854,  which  we  have  copied 
verbatvm  in  our  Reviaed  Statutes,  chapter  96,  section  39.  The 
course  pursued  at  the  trial  was,  in  the  main,  conformed  to 
this  section.  The  two  notes,  being  the  disputed  writings, 
were  compared  with  other  writings  or  signatures  of  Alexander, 
proved  to  the  satisfaction  of  the  Judge  to  be  genuine,  which 
comparison  was  permitted  to  be  made  by  witnesses,  and  such 
writings,  and  the  evidence  of  the  witnesses  respecting  the 
same,  were  submitted  to  the  Court  and  jury,  as  evidence  of 
the  genuineness  or  otherwise  of  the  notes. 

It  would  be  strange,  indeed,  in  a  matter  so  familiar  to  us 
all,  and  would  argue  a  wonderful  amount  of  stupidity,  or 
indifference  in  the  jury,  if  they  did  not  themselves  examine 
and  compare  all  these  writings,  while  in  the  box,  which  it  was 
their  privilege,  and  the  duty  of  the  Judge  to  instruct  them,  to 
do.  The  opinion  of  the  experts,  and  of  others  besides  them, 
differed  as  to  the  genuineness  of  the  notes,  but  the  verdict  for 
the  plaintiffs  has  settled  all  that,  and  entitles  them  to  our 


Digiti 


zed  by  Google 


524f  LORDLY   bt   al.    v,   McRAE    et   al. 

judgment,  unless  evidence  has  been  improperly  received  or 
rejected^  or  tiiere  was  misdirection  in  the  cbarg& 

I  shall  notice  only  such  objections  to  the  evidence  as< 
could  admit  of  any  question.  The  declarations  of  Alexamder 
McBae,  as  to  the  fugaing  of  the  notes,  were  dearly  inadmissible. 
Those  of  Cameron  were  not,  and  he  might  have  been  inter- 
rogated as  to  any  he  ever  made  for  the  purpose  of  contradiction. 
The  docket  of  the.  judgment  against  Norman  McRas  and  the 
satisfaction  piece  were  admissible  as  part  of  the  res  gestcB^ 
The  signatures  of  the  defendants'  counsel  were  inadmissible. 
So  also  were  those,  of  Judge  WUkine,  and  I  can't  understand^ 
if  objected  to,  how  they  got  in;  but  at  all  events,  under 
section  211  of  our  Practice  Act,  their  reception  does  not 
necessitate  a  new  triaL 

Now,  as  to  misdirection,  which,  in  rules  under  the  statute, 
has  become  a  sort  of  stereotyped  objection  in  this  Court,  I 
took  occasion,  in  the  case- of  Peters  v.  SUvsr,  in  1867,  to  review 
the  leading  authorities  in  England  and  in  our  own  Court, 
including^  4  L.  21  JR.,  471 ;  1  McLdUm  A  Yowng,  286 ;  and 
5  Scott* s  ReportSy  228,  which  are  not  in  A^xkbold,  in  James's 
Meports,  337,  and  2  Thomson,  18,  shewing  that  a  new  trial  is 
rarely,  if  ever,  granted  for  misdirection  in  point  of  fact,  and 
that  a  large  discretion  is  entrusted  to  the  Judga  In  Peters 
V.  Silver,  where  the  facts  were  put  strongly  for  the  plaintiff, 
and  the  charge  was  warmly  expressed,  as  in  this  case,  we 
upheld  the  verdict, because  the  presumptions  were  all  presump- 
tions of  fact,  and  involved  no  legal  principle  that  could  be 
disputed.  So  in  this  case,  where  there  is  no  law  that  is  not 
of  familiar  use,  the  Judge  left  the  evidence  of  the  experts  and 
the  whole  case  to  the  jury,  accompanied,  it  is  true,  with 
observations  in  a  bolder  and  more  decided  tone  than  is  often 
heard  from  the  Bench,  but  which  the  circumstances,  in  his 
c^inion,  the  charges  against  Cameron,  justified  and  required. 
In  Belcher  V.  PriUie,  4  Moo.  &  Scott,  295, 10  Bing.,  408,  it  was 
held  that  it  is  no  ground  for  a  new  trial  for  misdirection  that 
the  Judge  expresses  a  strong  opinion  upon  the  facts  either 
way,  the  whole  being  left  to  the  discretion  of  the  jury,  where 
the  question  is  one  peculiarly  for  their  consideration.  So  in 
Davidson  v.  Stanley,  2  M.  &;  G.,  728,  per  Bosanquet  and 
GoOman,  J.  J. :  "  A  Judge  has  a  right  to  state  what  impression 
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'the  evidence  has  produced  on  his  mind.  The  learned  Judge 
seems  to  have  made  strong  observations,  but  not  Stronger  than 
*he  was  justified  in  making." 

A  wrong  observation  by  a  Judge,  on  a  matter  of  fact, 
which  is  left  as  a  question  of  fact  for  the  jury,  is  no  ground 
for  a  new  ti-ial  Taylor  v,  A^ton,  11  M.  &  W.,  401. 
Tindal,  C.  J .,  goes  further  in  Moore  v.  Tuckwell,  1  C.  B.,  609, 
and  says :  **  It  is  not  the  practice,  as  stated  at  the  bar,  that 
in  all  cases  where  there  has  been  a  misdirection,  a  new  trial 
must  be  granted  de  jure,  because  a  bill  of  exceptions  might 
have  been  tendered,  (a  reason  not  applicable  here,  but  the 
conclusion  is,)  for  where  the  Court  can  see  clearly  that  real 
and  substantial  justice  has  been  done  without  a  new  trial,  the 
rule  has  been  refused ;"  for  which  he  cites  several  cases. 

On  these  grounds  we  are  of  opinion  that  the  rule  niai 
must  be  discharged. 


BEXTLAIR   V.    GTLLIATT. 

Ik  an  action  to  nootota  debt,  <MtadAnt  prodnoed  a  eertiAoate^f  hit  dfaehaffe  m  a  bank- 
rupt. 

Beldj  That  it*was  not  oampeteot  to  the  plaintiff  lo  this  atftlOn  to  shew  hre^larity  in  the 
proceediDffB  In  the  Insolvent  Court,  or  to  attack  the  discharge  on  the  ground  that  defendaitt 
-WM  not  a  trader,  and  therefore  not  a  legitimate  subject  of  the  jtlrisdlction  exercised. 

WiLKiKS,  J.,  now,  (January  18ih,  1876,)  delivered  judg- 
ment, as  follows  : —  ^ 

The  question  that  is  depending  in  this  case  substantially 
is  whether,  in  an  action  brouj^ht  to  recover  an  alleged  debt, 
in  answer  to  which  defendant  produced  a  certificate  of  his 
discharge  as  a  bankrupt,  it  was  competent  for  the  plaintiff  to 
shew  in  this  Court  irregularity  in  the  proceedings  of  the 
Insolvent  Court  below,  and  especially  that  those  proceedings 
were  void,  on  the  ground  that  the  defendant  was  not  a  trader, 
and  therefore  not  a  legitimate  subject  of  the  jurisdiction 
exercised.  The  learned  Judge  who  tried  the  Cause  strongly 
inclined  to  the  negative  view,  and  I  entertain  no  doubt  that 
he  was  right.  This  Court  lias  in  this  very  Term  affirmed,  in 
ananalagous  case,  the  principle  of  the  learned  Judge's  opinion* 
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It  decided,  in  Kerr  et  oLv,  McLdlan,  that  where  letters  of 
Administration,  granted  in  the  case  of  an  intestate,  by  a  Court 
of  Probate,  were  not  objected  to  in  that  Court  on  the  ground 
that  the  Court  had  no  jurisdiction,  the  letters,  (except  in  the 
extremely  exceptional  case  of  the  proved  life  of  the  assumed 
deceased,^  could  not  be  im{$ugned  in  the  Court  above  otherwise 
than  by  means  of  an  appeal  under  the  statute  from  the  decree 
of  the  Judge  who  granted  the  administration.  This  Court,  in 
that  case,  was  influenced  by  the  consideration  of  the  great 
inconveniences  and  iqjuries  which  might  result  to  persons  not 
before  the  Court  from  a  different  decision,  and  it  is  quite 
obvious  that  a  like  consideration  presses  upon  us  with  no  less 
force  here. 

Not  an  objection  was  urged  at  the  trial  in  this  Court 
which  could  not  have  been  taken  and  adjudicated  on  before 
the  Judge  of  the  Insolvent  Court.  Even  the  point  that  the 
whole  matter  mbjudice  was  coraTu  nonjudice,  on  the  ground 
that  the  defendant  was  not  a  trader,  could  have  been  taken. 
Spooner  et  al,  v.  Juddow,  6  M.  P.  Q  C,  257,  is  decisive  to 
shew  that  where,  (irrespective  even  of  the  form  of  the  pleading,) 
it  appears  to  a  Judge  from  proved  facts  that  the  matter  in 
which  he  is  called  on  to  adjudicate  is  not  within  his  jurisdiction, 
he  not  only  may,  but  must  so  decide,  and  decide  by  giving 
judgment  against  the  party  who  instituted  the*  proceedings 
before  him.  The  point  of  total  defect  of  jurisdiction  in  the 
Insolvent  Court  was  taken  in  this  Court  only  incidentally, 
and  not  directly,  as  it  might  have  been  if  the  whole  proceedings 
taken  below  were  brought  up  formally  and  regularly  before 
us,  for  the  purpose  of  judicial  review.  In  this  state  of  things 
we  are  bound  to  assume,  as  there  has  been  no  appeal,  that 
that  final  and  conclusive  judgment  of  discharge  of  the  insolvent 
which  section  104  of  the  iTiaolvent  ^c^  speaks  qf  and  recognizes 
has  been  given  by  the  Judge  below.  The  judgment,  therefore, 
pre-supposes  and  involves  the  element  of  a  satis&ctory 
ascertainment  by  the  learned  Judge  of  the  Insolvent  Court 
that  this  defendant  was  a  trader  within  the  meaning  of  the 
Insolvent  Act. 

From  these  considerations  it  follows,  I  think,  that  judgment 
must  be  entered  for  the  defendant 
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HUNTER  V.  Mcdonald. 

Plaintiff  In  ejectment  diUmed  under  an  alleged  last  wfll,  a  draft  of  which  was  put  in 
evidence.  Aasutuing  the  will  to  hare  been  properly  executed,  which  did  not  dearly  appeatg 
there  waa  no  evidenoe  that  it  was  ever  seen  or  certainly  known  to  be  in  existence  from  the 
time  at  which  it  was  made,  down  to  the  trial.  A  verdict  having  been  found  for  defendant,  a 
rule  talceo  to  set  it  aside  was  discharged  with  costs. 


McCULLY,  J.,  now,  (January  18th,  1875,)  delivered  judg- 
ment, as  follows : — 

This  was  an  action  of  ejectment,  tried  before  Mr.  Justice 
Wilkins,  at  Amherst,  at  the  October  Sittings,  1873,  when  a 
verdict  passed  for  defendant.  Plaintiff  obtained  a  rule  nisi, 
under  the  statute,  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  a  number  of  grounds  specially  set  out  in  the  rule. 

The  plaintiff  claimed  under  an  alleged  lost  will,  a  draft  of 
which  was  put  in  evidence.  The  date  of  the  draft  is  13th 
August,  1865,  and  the  party  under  whom  plaintiff  claimed  as 
testator,  Charlotte  Michie,  died  in  December,  1869.  One  Cyrus 
BeTit  prepared  the  draft  and  wrote  the  will.  D.  Creed,  a 
witness,  says  :  "  I  was  called  in  to  attest  her,  (Mrs.  M.%)  will. 
My  daughter.  Hary  Creed,  was  present,  with  Cyrus  Bent 
Either  she  signed  or  made  her  mark  to  a  paper,  saying, '  This 
is  my  last  will  and  testament.'  All  were  present  at  the  same 
time,  I  think.  Bent  was  there.  My  daughter  and  I  then  and 
there  subscribed  our  names  to  the,  paper." 

Bent  says :  **  I  prepared  a  will  for  her  in  1863.  I  was 
present  at  its  execution  at  Mrs.  M*s  house.  D.  Creed  and  his 
daughter  were  then  present.  It  was  signed  by  Mrs.  M.  and 
all  of  us  named  besides.  I  kept  the  draft  of  the  will.  I 
copied  the  will  from  it.  This  is  the  draft  The  will  was 
precisely  a  copy  of  this.  I  put  the  will,  after  execution,  into 
an  envelope,  marked  the  envelope  as  her  will,  and  gave  the 
envelope^  with  the  will  in  it,  to  the  testatrix.  After  that  time 
I  never  saw  the  will."  On  cross-examination,  he  says  :  **  In 
copying  from  the  will  I  struck  out  '  Charlotte*  nothing  else. 
There  was  some  mistake  about  the  name.  I  read  the  will 
over  to  the  testatrix  before  the  execution." 

Tne  clause  of  chap.  81,  Revised  Statutes,  sec.  5,  requiring  that 
**  the  signature  of  a  (valid)  will  shall  be  made  or  acknowledged 
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by  the  testator  in  the  presence  of  two  or  more  witnesses, 
present  at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testator/'  may 
have  been  complied  with.  But  the  proof  is  by  no  means 
satisfactory  that  the  witnesses  attested  and  subscribed  the 
paper  in  the  presence  of  the  testator.  D.  Creed  says:  "All 
were  present  at  the  same  time,  I  think.  Bent  was  there."  This 
refers,  probably,  to  Mrs.  if.,  himself,  his  daughter,  and  Bent^ 
when  Mrs,  M.  signed.  Then  he  adds :  "My  daughter  and  I, 
iken  and  there,  subscribed  our  names  to  the  paper."  But  the 
proof  is  not  positive  that  Mrs,  M.  was  (here  when  they  signed 
as  witnesses.  At  most,  as  to  this  essential  feature,  his 
testimony  is  all  were  there  when  she  signed.  Now,  although 
no  form  of  attestation  if  necessary,  it  is  an  element  of  the 
case  that  the  draft  produced  does  nothing  more  by  way  6i 
attestation  than  say:  "Signed,  sealed,  and  delivered  in  the 

presence  of ."    It  is  not  enough, in  so  solemn  an  instrument 

as  a  will,  one  which,  as  to  its  execution,  has  always  been 
jealously  regarded,  and  subjected  to  the  rigid  literal  construc- 
tion of  the  Statute  of  Frauds.  It  is  not  satisfactory  that  the 
subscribing  witness  should  verify  its  execution,— that  is  to 
say,  the  attestation  and  the  subscribing  by  the  witnesses,  in 
testator's  presence,  qualifiedly,  as  in  this  Case.  Leaving  it  to 
be  inferred  that, because  all  were  present  when  testatrix  signed, 
that  she  was  present  when  they  signed.  What  he  says  may 
be  true.  He  and  his  daughter,  then  a/nd  there,  may  have 
subscribed  as  witnesses,  and  the  testatrix  may  have  left  the 
room  before  they  signed.  And  when  he  says  all  were  present 
at  that  time,  he  evidently  refers  to  the  time  when  she  signed, 
land  make  her  mark,  &;c,  but  not  necessarily  to  the  time  when 
they,  the  witnesses,  signed.  Carrrigan  v.  Carrigan,  2  Old. 
Rep.,  p.  8,  is  full  and  to  the  purpose,  and  the  cases  are  all 
reviewed.  There  the  testator  was  in  a  condiinon  to  see  the 
witness  sign  if  he  choose  to  look.  Here  she  may  have  been 
present,  for  she  had  just  previously  signed  the  paper.  Upon 
this  point  see  Taylor  on  Evidence,  p.  920,  sections  967  and 
968,  and  cases  cited.  "And  so  it  seems  and  follows,"  says 
Taylor,  "  that  if  the  witnesses  sign  before  the  testator,  the 
will  is  void,  though  he  immediately  after  affixes  his  signature 
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in  their  presence,  and  though   they  subsequently  seal  the 
document." 

But  assuming  that  this  will  was  well  executed,  another 
difficulty  arises  of  an  equally  or  more  serious  character,  and 
that  is  as  to  its  non-appearance.  A  vast  amount  of  testimony 
was  tendered  on  the  trial,  which  does  not  seem  to  have  been 
objected  to,  and  the  learned  Judge  has  consequently  entered 
upon  his  notes  conversations  among  third  parties,  letters,  &c, 
which,  on  an  issue  of  devisavit  vd  non,  could  not,  and  should 
not  have  any  bearing  on  the  case. 

From  the  date  of  the  will  up  to  the  date  of  the  trial  there 
is  no  evidence  that  the  document  was  ever  seen,  or  certainly 
known  to  be  in  existence.  The  plaintiff  himself,  (line  257,) 
says :  "I  saw,  in  a  little  gilt  box  in  her  drawef,  a  yellow 
envelope,  with  'will'  written  on  it.  I  saw  it  last  about  a 
year  before  her  death,  in  that  place.'  I  had  seen  it  different 
times  before  that,  in  the  same  place,  and  in  the  same  box  and 
drawer.**  But  no  presumption  arises  that  the  will  under  which 
he  claimed,  or  any  other,  (and  deceased  might  have  had  a  will 
before  the  one  in  question  for  aught  that  appears,)  was  in  the 
envelope.  Nor  does  BerU  describe  the  color  of  the  envelope 
he  used.  Bent  says,  (line  51,)  :  "  She  spoke  of  making  some 
change  in  her  will-  two  or  three  times  after  its  execution. 
Had  talked  of  it  within  two  years  before  her  death."  SmitKs 
deposition  is  of  no  value.  It  was  only  his  opinion  that  Mrs, 
M,  referred  to  her  will.  Upon  this  point  Taylor,  (section  135, 
p.  170,)  says:  "If  a  will,  traced  to  the  possession  of  the 
testator,  and  last  seen  in  his  custody,  be  not  forthcoming  at 
his  death,  the  law  presumes  that  it  has  been  destroyed  by 
himself,  ammo  cancellandi.  And  this  presumption,  which 
is  absolutely  founded  on  good  sense,  must  prevail,  unless  there 
be  sufficient  evidence  to  rebut  it."  Citing  Whitdey  v.  King, 
17  0.  B.,  N.  S.,  756,  and  Fisher's  Dig.,  and  the  cases  collected, 
p.  8823. 

Had  defendant's  counsel  asked  for  a  nonsuit  at  the  close 
of  plaintiff's  case,  I  do  not  see  how  it  could  have  been  refused. 
He,  however,  proceeded  to  call  witnesses,  and  the  learned 
Judge,  having  submitted  the  case  to  the  jury,  who  found  for 
defendant,  propounded  a  question  to  them  which  elicited  the 
34* 
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following  reply :  "  We  are  of  opinion  that  it,  (the  will,)  wa« 
not  in  existence  at  the  time  of  her,  (testator's,)  death."    There 
is  no  evidence  and  no  presumption  to  the  contrary. 
The  rule  nm  must  be  diacliarged  with  costs. 


BURNS    V.    SNOW. 

G.  W.  B.,  haritiff  pardiaaed  a  quaoiity  of  goods  from  {he  flrm  of  B.  Jt  M.,  gmre  tbcin  Id 
payment  therefor  a  prooiiMory  nete  made  by  himtelf,  payable  to  the  order  of  B.  Jt  M.,  npoo 
the  back  of  which  the  defendant,  for  the  acoommodatlon  of  G.  W.  B.,  had  endorsed  his  name. 
In  an  action  by  plaintiff,  mirriyimr  partner  of  the  flim  of  B.  *  M.,  agalnel  defeodaot,  thevs 
befog  no  evidence  of  an  Intent  oo  the  part  of  defendant  to  stand  in  the  ordinaiy  ralation  of  an 
endorser  to  the  payees,  • 

Held,  that  dsfendant  was  not  Habto. 

DesBarres,  J.,  now, .  (January  18th,  1875,)  delivered 
judgment,  as  follows : — 

The  plaintiff,  by  the  first  count  in  his  writ,  claims  a  right 
to  recover  from  the  defendant,  as  the  surviving  partner  of 
William  Hurray ,  decea^d,  the  sum  of  S255.75,  on  a  promissory 
note,  dated  Ist  December^  1869,  which,  he  alleges  was  made 
payable  to  himself  and  partner,  tqr  that  sum,  eight  months 
after  date.  In  the  second  count  he  claiqis  to  recover  on  a 
note  made  by  Oeoiye  W.  Barsa,  bearing  the  same  date,  payable 
for  the  same  sum,  and  at  the  same  time  as  the  other,  to  the 
order  of  Bums  <b  Murray,  at  their  office  in  Halifax,  stating 
it  to  have  been  endorsed  by  Bums  &  Murray  to  the  defendant, 
by  defendant  again  endorsed  to  the  plaintifi  and  WiUiam 
Murray,  deceased,  and  alleging  that  this  second  note  was  duly 
presented  for  payment  at  the  office  of  Burvs  <b  Murray,  and 
dishonored.  And  in  the  third  count  the  plaintiff  claims  on  a 
guarantee  alleged  to  have  been  made  by  defendant  on  the 
same  day  as  the  note,  whereby  defendant  promised  that,  in 
consideration  plaintiff  and  William  Murray  would  sell  and 
deliver  goods  to  George  W.  Bares,  and  take  from  him  a 
promissory  note  for  the  price  of  such  goods,  amounting  ta, 
$225.79,  payable  in  eight  months  after  date,  he,  defendant 
would  pay  the  amount  at  maturity. 

The  case  was  tried  before  His  Lordship  the  Chief  Justice, 
without  a  jury,  who,  on  the  evidence  before  him,  decided  in 
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favor  ot  the  defendant,  giving  the  plaintiff  leave  to  bring  the 
isase  under  the  review  of  the  whole  Court.  It  was  argued 
before  us  during  the  present  Term  by  Mr,  J,  N,  RUckie,  Q.  C, 
for  plaintiff,  and  Mr.  Meagher^  for  defendant  It  appears  that 
the  only  evidence  produced  by  plaintiff  in  support  of  his  ease 
at  the  trial  was  the  deposition  of  Oeorge  W,  Baras,  who 
admitted  himself  to  be  the  maker  of  the  note  set  out  in  the 
second  count  of  piaintiff^s  writ,  and  proved  that  defendant,  at 
his  request,  signed  his  name  on  the  back  of  the  note,  and  did 
80  entirely  for  his  accommodation.  That  defendant  was  the 
first  person  who  endorsed  the  note,  and  when  he  did  so  the 
words,  "  Bnrns  aiMl  Murray  **  were  not  on  it.  The  names  of 
the  latter  having  been  placed  on  the  note  as  first  endorsers, 
*' without  recourse,"  after  defendant  had  affixed  his  name 
thereon,  the  question  is  whether  the  defendant,  under  these 
circumstances,  can  be  held  responsible  either  as  maker, 
endorser,  or  guarantor  for  the  payment  of  this  note. 

The  case  of  Feck  v.  Phvppen,  9  U.  C.  Rep.,  Q.  B.,  73,  was 
relied  upon  by  Mr.  Ritohie  as  sufficient  to  establish  the 
plaintiff's  right  to  recover  in  this  case.  In  that  a  promissory- 
note  was  made  and  endorsed  under  circumstances  similar  to 
the  present^  and  it  was  held  that  although  the  plaintiffs  had 
not  endorsed  the  note  when  defendant  endorsed  it,  and  though 
their  endorsement,  making  them  stand  as  first  endorsers  on 
the  note,  was  not  written  until  after  the  action  was  brought, 
yet  that  such  endorsement  was  sufficient.  If  this  case  Ktood 
alone,  it  would  be  an  authority  by  which  we  would  feel 
ourselves  warranted  to  be  governed.  But  as  it  is  in  conflict 
with  other  cases  decided  in  the  same  Court,  as  well  as  with 
English  cases  which  we  are  bound  to  respect,  and  contrary 
also  to  a  decision  of  our  own  in  Morton  v.  Camphell,  Cochrane's 
Rep.,  5.,  I  do  not  think  we  ought  to  regard  it  as  binding 
npon  us.  In  Wtet  v.  Brawn,  S  U.  C.  Rep.,  Q,  B.,  290,  it  was 
held  that  a  party  endorsing  his  name  on  the  back  of  a  note 
not  negotiable,  or,  if  negotiable,  not  endoreed  by  the  payee, 
cannot  be  sued  as  endorser  by  the  payee.  In  this  case 
MacanlajffJ,,  remarked  that  it  w&s  similar  to  Thew  v.  Adams, 
decided  in  that  Court  in  1838,  in  which,  after  the  best 
consideration,  he  could  not  find  any  case  that  a  party 
endorsing  his  name  on  a  promissory  note  not  negotiable,  or,  if 
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so,  not  endorsed  by  the  payee,  could  be  made  responsible  to 
the  payee  as  a  maker,  or  endorser,  or  guarantor ;  adding  that 
there,  as  here,  it  was  sought  Vo  make  him  chargeable  as  an 
endorser  to  the  payee,  a  thing  inconsistent  in  itself.  See  also 
Shiheck  v.  P(yrtei\  14  U.  C.  Rep.,  Q.  B.,  430.  But  the  case, 
(a  leading  (we,)  to  which  the  greatest  weight  most  be  given,  i» 
that  of  O-ivinneU  v.  Herbert,  4  A.  &  E.,  436,  which  shews  that 
the  defendant,  who.  endorsed,  could  not  be  sued  as  maker  of 
the  note ;  and  if  not  as  maker,  I  do  not  see  how  he  can  be 
sued  as  an  endoi*ser  by  the  payee.  The  case  of  Denton  v. 
PeterSt  Law  Rep.,  5  Q.  B.,  475,  is,  I  think,,  an  authority  to 
shew  that  as  between  end(»ser  and  endorsee  there  must  have 
been  the  element  of  an  intent  to  stand  in  the  ordinary  relation 
of  an  endorser  to  the  payees ;  that  is,  to  guarantee  the 
payment  of  the  note  to  them  as  endorser  in  case  the  maker 
made  default. 

There  is  no  evidence  of  any  such  intent  in  this  case, 
and  therefore  it  appears  to  me  the  plaintiff  is  not  entitled  to 
recover  against  the  defendant,  either  under  the  first  or  second 
count  of  the  writ.  See  Story  on  Promissory  Notes,  section 
133,  It  was  not  pretended  at  the  argument  that  the  plaintiff 
could  recover  against  defendant  on  the  third  count  in  the 
writ,  as  a  guarantor,  there  being  no  evidence  of  any  collateral 
undertaking,  or  any  consideration  for  a  guarantee,  and  there- 
fore I  think  the  judgment  of  the  leai*ned  Chief  Justice  was 
right,  and  must  be  upheld. 


MURDOCH   V.   BELLONI  et  al, 

PziAixnrF,  who  wai  mortgttg«e  of  certain  coal  uttmf  Ac^  having  oommencod  mt  mUob  of 
foreclosure  agsinst  the  defendants,  who  were  trustees  of  the  seme,  and  obtained  an  order  of 
sale,  B.,  one  of  the  eettuui  que  trtut,  applied  to  the  Court  on  petition  setting  out  that  shortlx 
before  the  date  of  the  order  thers  was  readr  for  shipment  at  the  mine  a  laigs  qoantitj  of  ooal 
which,  if  sold  and  the  proceeds  applied  to  that  purpose,  would  be  morvtluui  fuffldent  to  pay 
the  amount  due  on  the  mortgage,  and  clniming  that  the  sale  of  the  mine,  under  the  drcum- 
slances,  would  be  a  great  injustioe. 

Heldt  that,  where  equity  to  the  eealui  que  trutt  requires  it,  especially  if  the  mortgagee  be 
not  prejudiced  thereby,  the  Court  possesses  the  power  and  win  exercise  it  to  dbpose  of  such 
portions  of  the  mortgaged  property  M  will  least  injurs  the  mortgaged  property  and  yst> 
extinguish  the  debt. 

The  case  was  referred  to  a  Master  io  take  eridenoe  on  the  subject  of  the^ooals  alleged  to 
have  beea  raised,  and  reportr 
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McCULLT,  J.,  now,  (January  18th,  1876,)  delivered  judg- 
ment, as  follows : — 

Action  of  foreclosure  of  mortgage,  and  an  order  made  by 
Mr.  Justice  DeaBarres,  sitting  in  Equity,  dated  27th  May, 
1874.  From  this  order  an  appeal  was  taken  by  Belloni,  on  a 
petition  dated  June  1. 

The  learned  Judge  deferred  the  sale,  that  the  plaintiff 
might  have  an  opportunity  of  applying  to  the  Court  in  ban^co 
in  July,  but  the  cause  not  being  reached,  on  a  special  applica- 
tion, and  upon  terms  as  to  costs,  expenses,  interest,  &c.,  the 
<sase  was  further  continued  till  the  present  Term.  It  was 
now  heard.  Messrs.  Henry,  Q.  (7.,  and  James  McDonald, 
'Q,  C^  for  petitioner,  Btlloni ;  and  James  Thomson,  Q.  C,  for 
H,  Lawson,  J.  Taylor,  and  CathcaH  Thomson,  defendants, 
Trustees ;  and  Mr.  Ritchie,  Q.  C,  for  plaintiff. 

Without  descending  to  minute  particulars,  or  expanding 
the  facts  iMore  than  necessary,  it  may  suffice  to  say  that 
Bdlowi  and  others  were  the  proprietors  of  certain  coal  areas 
«nd  premises,  mines  opened  and  unopened,  at  Cow  Bay,  Cape 
Breton,  known  as  the  Block  House  Mines.  That  defendants 
were  legally  constituted  Trustees  of  the  property,  under  deeds, 
and  a  declaration  of  trust,  which  is  produced,  and  in  no  way 
contested.  BeUoni  alleges  under  oath  that  he  is  proprietor  of 
two-thirds  of  the  stock  of  a  company  incorporated  to  work 
these  mines,  and  which  are  valued  at  the  sum  of  five  hundred 
thousand  dollars.  The  right  of  plaintiff  to  foreclose  is  not 
denied,  but  BeUoni,  the  principal  cestui  que  trust,  having 
intervened  la  the  suit  before  order  made  by  petition,  claims 
that,  as  th^i  property  consists  of  a  coal  area,  and  areas  and 
«eam8  of  coal,  opened  and  unopened,  specially  described  in  the 
mortgage,  and  that,  inasmuch  as  there  was,  on  the  14th  day 
of  April,  1872,  a«d  shortly  before  the  date  of  said  order,  on 
the  bank,  ready  for  shipment  at  the  said  mine,  at  least 
ninety-five  thousand  tons  of  coal^  worth,  at  the  place  of 
«hipment,  at  least  two  dollars  per  ton.  That  this  coal,  which  was 
cut  and  raised  from  the  mine  during  the  (then  j  last  season, 
if  sold,  and  the  proceeds  applied  to  that  purpose,  would 
bring  more  than  sufficient  to  pay  the  amount  -due  on  the 
mortgage.  That  the  sale  of  the  mine,  under  sucfh  circumstances, 
w^d  be  an  act  of  great  injustice ;  his  interest,  as  he  alleges. 
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in  the  mine,  representing  actual  cash  value  .paid  for  the 
property,  while  the  advances  made  by  the  oonpany  are,  by 
the  terms  of  their  tra<»t»  ta  be  repaid  out  of  the  profits  of  the 
mine. 

No  answer  or  reply  c^  any  kind  is  made  to  this  statement 
of  facts  by  any  party.  Indeed,  the  controversy  is  not  between 
the  plaintiff  and  defendants,  nor  between  the  plaintiff  and  the 
€€idtm  que  imst,  Bdloni.  It  seemed,  on  the  aignment,  to  be 
between  defendants  and  Bdloni,  and  the  defendants'"  counsel 
pressed  the  Court  strongly  that  BeUoni  not  having  been  made 
a  party  to  the  suit  by  plaintiff,  that  he  had  no  Ipcus  aiandL 
But  we  thought  difl&rently,  because  such,  it  would  seem,  is 
the  practice  of  the  Equity  Court  that  a  ee$iui  qus  trust  may 
at  any  time  intervene,  where  his  interests  are  at  stake,  by 
petition.  But  if  that  were  not  so,,  we  thought  that  was  not  an 
objection  that  could  prevail  now,  inasmuch  as  it  was  not 
taken  before  the  appeal  But  the  appeal  was  iq>pKed  for  and 
granted  by  the  learned  Judge.  And  by  section  14  €i  chapter 
108,  Revised  Stat^Uee,  *'  Of  Trust  and  Trustees,''  any  person 
entitled  to  apply  for  an  order  may,  if  he  should  think  fit> 
present  a  petition  in  the  first  instance  to  the  Court,  kc 

I  am  not  aware  of  any  ease  reported  in  any  of  the  books 
precisely  similar  to  this.  Under  section  12,  chapter  109, 
Bevised  Staiwtee,k\  cases  of  lands  taken  in  exeentioB,  the 
judgment  creditor  may  select  certain  portions  for  sale,  and  if 
he  give  the  sheriff  ten  daysT  notice  of  bis  request  to  have  such 
portiona  first  sold,  the  sheriff  shall  govern  himself  accordingly. 
It  seems  but  reasonable  it  should  be  so.  But  this  is  statutory » 
and  does  not  extend  to  the  case  of  mortgagor  and  mortgagee. 
And  yet  with  the  vast  powers  exercised  by  Equity  Courts 
over  suits  and  suitors,  their  powers  of  mai-shalling  assets 
so  that  a  first  creditor,  with  no  securities,  may  be  compelled 
to  resort  to  one,  so  as  to  allow  a  second  creditor  to  avail 
himself  and  resort  to  the  other,  where,  b«it  for  the  interference 
of  the  Court,  he  would  be  hopelessly  deprived  of  redress,  I 
can  hardly  doubt  bhat  if  equity  to  a  ces^m  quetruet  requires 
it,  especially  if  the  mortgagee  be  not  prejudiced  thereby,  that 
this  Court  possesses  the  power  and  would  exercise  it  to  dispose 
of  sncb  portions  of  the  mortgaged  property  as  would  feast 
in'*^are  an   estate   and  yet   completely   extinguish,  tha  debt 
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secured  thereon  by  mortgage.  Ex  parte  KendaU^  17  Ves.,  620; 
Story'v  Eq.  PL,  section  633. 

The  mortgage  in  the  present  case  is  one  of  a  leasehold 
interest,  in  part  at  least  Three  of  the  leases,  described  are 
crown  leases,  so-called,  and  are  mortgaged,  together  with  the 
mills,  mill  machinery,  tools,  and  machinery  of  all  kinds  used 
for  mining  and  other  purposes,  together  with  "  all  the  real  and 
personal  estate  conveyed  to  the  defendants  by  the  Block  Hoiuse 
Company.  And  this  comprehended  not  merely  the  areas 
as  described  on  the  surface,  but  the  leads  and  seams  of  coal, 
opened  or  unopened,  within,  under,  or  upon  all  that  tract  of 
land,  kc."  In  this  respect  this  mortgage  is  somewhat  peculiar. 
And  here  it  is  perhaps  proper  that  I  should  remark  that  on 
the  argument  before  us  it  appeared  that  some  affidavit  was 
prepared  and  read  to  His  Lordship  on  the  argument  before 
bim,  by  defendants*  counsel,  which,  for  some  reason  or  other, 
he  obtained  leave  subsequently  to  withdraw,  and  withdrew 
it.  What  its  contents  were,  or  why  withdrawn,  does  not  now 
appear. 

But  as  the  case  presents  itself  to  this  Court  now  upon  Mr. 
BeUoni's  petition  and  affidavit,  which  are  not  contradicted  nor 
qualified  in  any  way,  it  seems  to  me  that  the  proper  course  to 
be  pursued,  consistent  with  equity,  is  to  refer  it  to  a  Master 
to  take  evidence  on  the  subject  of  the  coals  alleged  to  have 
been  raised  from  the  mine  in  question  under  an  order  to  be 
drawn  up  for  that  purpose,  and  to  return  his  procedings  at 
a  short  day,  with  the  evidence  and  his  report  in  the  premises. 
The  order  to  be  so  guarded  as  to  protect  the  mortgagees  from 
any  detriment  or  damages  in  consequence  of  or  caused  by  the 
delay. 
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A  .TVDeiiBirr  by  default  will  be  tet  aaida  m  »  matter  of  oearae  and  the  defeodaot  admitted 
to  plead  where  the  default  has  been  marked  in  consequence  of  a  misapprehension  on  the  pait 
of  the  defendant's  attorney,  unless  there  has  been  unreasonable  delay  in  making  the  appHcatioa. 

What  is  reasonable  time  must  depend  upon  the  drcnnstaDces  of  each  particular  case. 

Ritchie,  E.  J.,  delivered  judgment,  as  follows : — 
The  rule  nisi  to  set  aside  the  judgment  in  this  case,  which 
was  discharged  by  the  learned  Judge  at  Chambers,  was 
obtained  on  the  affidavits  of  William  H,  F.  Sv/mner  and 
Mr,  McDonald,  his  Attorney.  That  of  the  former  set  forth 
the  nature  of  the  action ;  that  the  defendants  have  a  good 
defence  to  it  on  the  merits,  and  are  not  indebted  to  the 
plaintiffs ;  that  he  was  served  with  the  writ  on  the  1st  June^ 
which  he  handed  to  Mr.  MoDoruxld,  with  instructions  to  put 
in  a  defence ;  and  that  he  subsequently  ascertained  that  an 
execution  had  been  placed  in  the  sheriff's  hands  for  the 
amount  of  the  particulars  claimed  in  the  action,  and  costs. 
And  Mr.  McDonald,  in  Jiis  affidavit^  states  that  \h%  writ  was 
placed  in  his  hands  by  the  defendants,  with  instructions  to 
plead  to  it,,  and  that,  as  far  as  the  facts  of  the  case  were 
communicated  to  him,  he  believed  they  had  a  good  defence 
upon  the  merits.  He  goes  on  to  say  that,  being  at  Trwro,  on 
the  Circuit,  he  applied  to  Mr,  Laurence,  the  plaintifi^s  attorney, 
the  day  before  the  time  for  pleading  had  expired,  and  requested 
him  to  extend  the  time  for  a  few  days,  as  he  was  very  busy, 
who  at  once  consented.  And  relying  on  such  consent,  he  did 
not  then  plead,  and  on  the  Saturday  following  he  discovered 
with  surprise  that  a  default  had  been  marked  two  days  after 
his  conversation  with  Mr.  Laurence. 

There  can  be  no  doubt,  from  these  statements,  that  it  was 
the  desire  of  the  defendants  to  defend  the  action,  and  that  it 
was  the  intention  of  Mr.  McDonald  to  appear  and  plead ;  and 
whether  Mr.  Laurence  did  tjr  did  not  agree  to  give  time,  we 
can  come  to  no  other  conclusion  than  that  Mr.  McDonald, 
from  what  took  place  between  them,  believed  and  acted  on  the 
belief  that  his  request  had  been  complied  with,  and  that  but 
for  such  compliances  he  would  have  pleaded  at  once,  or 
obtained  time  to  plead  from  the  Judge  who  was  presiding,  at 
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the  Court  at  Truro.  And  though  he  may  not  have  been 
deceived  by  Mr,  Laurence,  but  acted  under  a  misapprehension, 
an  opportunity  should  nevertheless  be  given  to  the  defendants 
to  put  it  in  defence. 

It  is  to  be  regretted  that  Mr.  Laurence  had  not  intimated 
to  Mr.  McDoTuUd  his  intention  of  marking  a  default  before 
doing  so,  for,  though  in  his  affidavit  he  says  he  did  not  promise 
to  give  the  time  required,  and  that  he  was  not  requested  to  do 
so,  yet  he  says  Mr.  McDonald  met  him  in  front  of  the  Court 
House,  in  Truro,  and  very  hurri  edly  said  to  him  that  he  had 
a  writ  from  his  office,  which  was  pleadable  to  to-morrow,  and 
instantly  left  him  to  speak  to  another  person.  And  he  adds  : 
"I  made  no  reply."  From  which  he  would  have  reason  to 
infer  that  Mr.  McDonald  intended  to  appear  and  plead 
Under  these  circumstances,  to  prevent  the  'defendants  from 
making  a  defence  would  work  a  great  injustice,  and  in  cases 
like  the  present  it  is  almost  a  matter  of  course  to  set  aside  a 
judgment,  though  regularly  entered,  unless  there  has  been 
unreasonable  delay  on  the  part  of  the  defendant  in  making 
the  application.  See  Ck,  988  ;  Evans  v.  OiU,  1  B.  &  P.,  62, 
&c.  And  it  would  appear  that  the  learned  Judge  who 
discharged  the  rule  nisi  did  so  on  the  ground  that  the 
application  in  this  case  was  made  too  late. 

Every  application  of  this  nature  should  be  made  in  a 
reasonable  time  after  the  knowledge  of  the  entry  of  the 
judgment,  and  what  is  a  reasohable  time  must  depend  upon 
the  circumstances  of  each  particular  case. 

It  would  appear  that  Mr,  McDonald  became  aware  of  the 
judgment  by  default  on  Saturday,  which  he  says  was  the  last 
day  of  the  Court  at  Truro.  Mr.  Laurence  says  the  Court 
terminated  on  Friday.  If  so,  the  discovery  was  not  made  till 
after  the  termination  of  the  Court  at  Truro,  and  no  application 
was  made  to  the  Court  for  a  rule  nisi  to  set  aside  the 
judgment  during  the  sitting  of  the  Court  at  Amherst,  as  it 
was  indispensable  to  have  the  affidavit  of  one  of  the  defendants 
to  swear  to  merits,  for  without  such  an  affidavit  the  application 
must  have  failed.  See  Malone  v.  Duggan,  Oldright,  697. 
The  delay  which  took  place  cannot  be  considered  so  unreason- 
able as  to  preclude  the  Court  from  interfering.  And  here  the 
plaintiff  has  security  for  the  amount  of  the  judgment  in  ease 
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he  eventimlly  succeeds  in  the  action.  The  only  terms  imposed 
on  the  defendants  should  be  the  payment  of  the  costs  incurred 
in  entering  the  judgment.  And  no  costs  of  the  argument  can 
be  given. 


In  Re  DONALD  MATHESON,  an  Insolvent. 

Tbb  insolvoDt,  hariBg  determiDed  to  stop  burineat,  disposed  of  tho  itoek  cf  goods  on  band 
to  Ms  daughter,  for  the  nm  of  11.000.  who  oontinued  Ihe  borineH  lor  tho  beoait  of  the 
tunlly,  the  InsoWeDt  aasletiDg  as  clerk.  No  money  waa  paid  by  the  daoghier  tor  the  irooda  at 
the  time  of  purchase,  or  subsequently,  nor  was  any  security  taken,  but  at  the  time  at  the 
•Mignment*  about  a  year  after,  the  insolTent  haaded  to  the  aarignee  a  note  of  one  A.  fbr  the 
•urn  of  91,000,  which  was  noTor  paid.  It  was  admitted  by  the  insolvent  that  after  he  ceased  ts 
do  business  be  collected  debts  due  him,  and  lived  upon  them,  and  paid  nothing  to  Ui 
craditovB.  No  inventory  was  taken  or  valuation  made  of  the  goods  at  the  tlm0  of  the  sale,  bat 
the  insolvent  said  that  ijie  sum  of  fl.OOO  was  about  their  value.  The  Judge  of  Probate  having 
granted  a  discharge  with  a  first  class  certificate,  from  which  the  oiedlteis  appealed. 

Held,  that,  though  the  insolvent  might  not  have  deprived  himself  of  all  right  to  a  dlsebaqii^ 
under  the  clrcumstanops,  it  should  be  of  the  second  class,  and  suspended  for  the  period  of  two 
yeets. 

Ritchie,  J.,  delivered  judgment  as  follows : — 

On  the  27th  September,  1871,  the  insolvent  made  an 
assignment  under  the  Insolvent  Act 

The  account  he  gives  of  his  affairs  is  that  the  losses  which 
led  to  his  insolvency  occurred  as  far  back  as  1866  and  1867* 
He  had  used  capital  to  the  extent  of  $1,000  obtained  through 
his  wife,  who  had  property  left  her  by  her  father,  Mr.  Bissett, 
free  from  the  control  of  her  hundred.  That  he  stopped 
business  when  he  found  his  means  not  equal  to  carrying  it  on. 
His  creditors,  he  says,  were  informed  of  the  state  of  his 
business,  and  they  encouraged  him  to  continue  it. 

In  the  autumn  of  1870  he  came  to  the  conclusion  to  stop. 
He  had  in  that  year  taken  up  a  further  supply  of  goods,  but 
found  at  the  end  of  the  season  that  he  could  not  meet  his 
bills.  He  had  then  a  stock  of  goods  on  hand,  and  he  disposed 
of  the  whole  of  them  to  his  daughter,  who  continued  the 
business  for  the  benefit  of  the  insolvent's  family,  including 
herself,  the  insolvent  assisting  her  as  clerk.  No  money  was 
paid  by  the  daughter  for  the  goods  at  the  time  she  obtained 
them  from  her  father,  or  since.  He  says  he  sold  them  to  her 
for  $1,000,  and  they  were  worth  aboiU  thcU  sum.  And  when 
he  made  his  assignment,  about  a  year  after,  he  handed  to  the 
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assignee  a  note  for  $1,000,  made  by  a  Mr.  Arckibaidy  which 
has  never  yet  been  paid.  This,  he  said,  was  lor  the  goods  so 
sold.  The  insol  vent  admits  that  after  he  ceased  to  do  business, 
in  1870,  be  collected  debts  due  him  and  lived  on  them,  and 
does  not  pretend  that  he  made  any  payments  to  his  creditors. 

Some  time  before  this  he  gave  a  deed  of  all  his  real  estate 
in  trust  for  the  benefit  of  his  wife  and  children,  to  secure  to 
them  the  payment  of  the  moi^y  he  had  used  belonging  to 
them.  The  house  in  which  he  lives  is  one  of  the  properties 
comprised  in  that  deed,  the  consideration  of  which  is  stated  to 
be  $10,344. 

On  the  account  thus  given  by  the  insolv^it,  the  Judge  of 
Probate  has  .granted  him  a  discharge,  with  a  first-class 
certificate,  and  from  his  decree  the  ereditors  have  appealed. 

The  insolvent  would,  I  think,  have  stood  in  a  better 
position  before  the  Court  if  he  had  made  an  assignment  under 
the  Insolvent  Act  hh  soon  as  he  found  himself  unable  to  meet 
his  liabilitiea  at  latest  in  the  autumn  of  1870,  and  had  handed 
over  all  the  property  he  then  owned  for  the  benefit  of  his 
creditors.  Assuming  the  statement  of  the  insolvent  to  be 
true,  there  may  have  been  no  legal  objection  to  the  conveyance 
of  the  real  estate,  taking  place,  as  he  alleges,  before  the 
passing  of  the  Insolvent  Act  of  1869,  to  secure  a  debt  actually 
due,  though  his  evidence  regarding  this  property  and  the  debt 
to  his  family  is  very  vague  and  unsatisfactory,  and  I  may  add 
that  the  same  observation  is  applicable  to  the  account  he  gives 
of  bis  afiairs  generally.  But  whatever  may  be  thought  of  his 
conduct  with  respect  to  his  real  estate,  no  sanction  should,  I 
think,  be  given  to  the  course  he  pursued  with  respect  to  the 
remainder  of  his  property.  To  allow  a  debtor  to  dispose  of 
his  whole  stock  in  trade  to  his  daughter,  living  with  him, 
without  an  inventory  or  valuation,  as  in  this  case,  for  $1,000, 
which  the  insolvent  says  was  nbout  its  value,  no  money  paid, 
or  security  taken,  the  business  conducted,  as  before,  by  the 
daughter,  the  father  acting  as  clerk,  and  the  proceeds  going 
towards  the  support  of  the  father's  family,  ju&t  as  it  had  done 
previous  to  the  transfer,  would  be  fraught  with  the  worst 
consequences. 

After  the  lapse  of  a  year  from  the  time  he  assigned  his 
stock  in  trade,  the  insolvent  takes  advantage  of  an  amendment 
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of  the  Insolvent  Ad,  and  assigns  what  happens  to  remain  of 
his  property,  and  then  hands  over  to  the  assignee  the  note  of 
a  son-in-lave  named  Archibald,  for  $1,000,  as  representing  the 
value  of  the  goods  sold  to  his  daughter,  who  is  not  shewn  to 
have  been  in  any  way  connected  with  the  transaction.  The 
insolvent,  in  the  meantime,  having  collected  debts  due  him  in 
his  former  business,  which,  according  to  his  own  account,  he 
appropriated  to  his  own  use,  instead  of  paying  to  his  creditors, 
he  may  not  have  deprived  himself  of  all  right  to  a  discharge, 
but  he  does  not  appear  before  the  Court  in  so  favorable  a 
light  as  to  entitle  him  to  a  first-class  certificate. 

I  am  of  opinion,  under  all  the  circumstances  of  this  case, 
that  the  discharge  should  be  of  the  second  class,  and  that  it 
should  be  suspended  for  a  period  of  two  years. 


THE  QUEEN    v.    DEBAT. 

TBa  defendant't  bnsb*nd  h*Tioi:  daiortod  her  for  »  period  of  apw»rdi  of  leiFen  yeen*  tad 
defendant  having  contracted  a  seoond  marriafre.    On  an  indictment  for  blfpunj, 

H4ld,  that  it  wee  incumbent  upon  the  proeeoution  to  shew  knowledge  on  the  part  of  the 
defendant  of  the  fact  that  her  husband  was  lirlng,  and  that  in  the  absenos  of  such  proof  the 
cenvicUon  could  not  be  sustained. 

Ritchie,  J.,  delivered  judgment,  as  follows : — 
The  question  submitted  for  the  opinion  of  the  Court  by 
the  learned  Judge  before  whom  the  prisoner  was  tried  is 
whether  he  had  rightly  instructed  the  jury  that  the  evidence 
adduced  on  the  trial  of  the  prisoner,  who  was  indicted  for 
bigamy,  in  marrying  one  Oeorge  Garr,  in  the  lifetime  of  her 
husband,  WiUiam  Debay,  did  not  raise  any  presumption  of 
the  death  of  Debay,  and  that  the  prisoner  was  not  aware,  when 
she  married  Garr,  that  Debay  was  living. 

On  the  part  of  the  prosecution  Debay  was  proved  to  have 
been  seen  in  the  United  States  after  the  second  marriage, 
about  three  weeks  before  the  trial.  And  on  the  part  of  the 
defence,  that  eight  years  ago  the  prisoner  and  her  husband 
separated,  he  having  turned  her  out  of  doors,  and  she  never 
lived  with  him  since.  And  the  witness  says  that  as  far  as  she 
knew  he  had  been  absen  from  that  time  till  the  prosecution 
she,  (the  witness,)  having  never  seen  him. 
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The  section  of  the  Dominion  Statute  under  which  the 
prisoner  was  indicted  provides  that  nothing  therein  contained 
shall  extend  to  any  person  marrying  a  secokid  time  whose 
husband  or  wife  has  been  continually  absent  from  such  person 
for  the  space  of  seven  years  then  last  past,  and  was  not  known 
by  such  person  to  be  living  within  that  time. 

The  absence  contemplated  by  the  statute  is  not  necessarily 
an  absence  from  the  country.  It  is  sufficient  for  the  prisoner 
to  prove  the  absence  of  Debayirom  her;  such  an  absence  as 
would  lead  to  the  inference  that  she  did  not  know  of  his 
residence,  and  whether  he  was  alive  or  dead.  An  absence  of 
this  character  was,  I  think,  shewn  in  the  present  case  ;  at  any 
rate,  such  evidence  was  adduced  as  would  have  been  put  to 
the  jury,  and  from  which  they  certainly  might  have  found 
such  an  absence. 

But,  assuming  the  absence  of  Debay  for  seven  years 
previous  to  the  second  marriage  to  have  been  proved,  is  there 
any  evidence  to  shew  that  the  prisoner  knew  of  his  being 
alive  during  that  period  ?  I  confess  I  can  see  none  whatever. 
If,  indeed,  it  had  been  incumbent*  on  the  prisoner  to  establish 
the  fact  of  her  ignorance  of  his  existence,  she  has  failed  to  do 
so.  And  the  learned  Judge  was  correct  in  his  charge  to  the 
jury  in  this  particular,  and  the  conviction  would  be  right, 
notwithstanding  the  proof  of  absence  for  the  prescribed  period, 
but  I  apprehend  that  knowledge  of  the  husband  being  alive 
must  be  brought  home  to  the  prisoner  by  the  prosecutor. 
And  this  not  having  been  done,  the  jury  should  have  been 
told  to  acquit  the  prisoner. 

The  English  statute  and  that  of  the  Dominion  on  the 
subject  of  bigamy  are  similar,  and  there  are  several  English 
decisions  bearing  on  these  questions.  In  that  of  Reg.  v.  JoneSf 
the  prifilbner's  wife  had  been  absent  about  sixteen  or 
seventeen  years,  and  was  living  seventeen  or  eighteen 
miles  away  from  him,  and  the  only  evidence  on  the  subject 
was  that  of  the  second  wife,  that  she  never  knew  or 
heard  of  a  first  wife.  Creawdl,  J.,  said:  ''I  think  the 
prisoner  must  be  acquitted.  There  is  no  proof  that  he,  a  man 
in  service,  knew  that  his  first  wife  was  living,  and  in  the 
absence  of  that  proof,  I  think  he  comes  within  the  provisions 
of  the  statute,"    See  also  Nepean  v.  Knight,  2  M.  &  W.,  912. 
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These  cases  were  cited  on  the  argument,  but  there  is  a  later 
case,  to  which  our  attention  was  not  directed,  and  that  seems 
authoritatively  to  settle  the  question  upon  which  of  the  parties 
the  proof  of  sdefnter  is  thrown.  I  refer  to  The  Queen  v.  Curger- 
wen,  L.  R.,  1  Crown  Cases  Reserved,  1.  Mr.  Justice  WiUes  there 
submitted  for  the  opinion  of  the  Judges  whether  the  burden 
of  proof  of  the  prisoner's  knowledge  of  his  first  wife  being 
alive  rested  on  him,  as  he  considered  the  case  had  been  left 
undecided  in  Reg.  v.  Brigga,  Dears  &  Bell,C.  C,  98.  PoUod&,G.  R, 
gave  this  opinion  of  himself,  and  the  other  Judges  present^ 
WiUes,  J.,  PigoU,  B.,  Shea  and  Montagtu  Smith,  J.  J. :  "  This 
question,"  he  said, "  has  arisen  more  than  once,  and  we  are 
now  asked  to  settle  the  law  on  the  subject.  The  term, '  burden 
of  proof '  is  an  inconvenient  one,  except  when  a  person  is 
called  on  to  prove  an  affirmative.  Our  attention  has  been 
called  to  a  note  by  the  editor  of  Russell  an  Crimes,  known  as 
a  gentleman  of  great  learning,  ability,  and  research,  who 
appears  to  have  adopted  the  view  that  the  burden  of  proof 
lies  upon  the  prisoner.  We  think,  however,  that  it  is  contrary 
to  the  general  spirit  of  the'  English  law  that  the  prisoner 
should  be  called  on  to  prove  a  negative,  and  that  it  is  better 
and  more  in  agreement  with  the  general  doctrine  and  principles 
of  our  criminal  law  to  adopt  the  rule  laid  down  by  WigkJtmanyJ.^ 
in  Reg.  v.  Heaton,  8  Fos.  &  Fin.,  SIQ.** 

It  was  suggested  on  the  argument  that  though  knowledge 
by  the  prisoner  was  not  distinctly  proved,  it  might  be  inferred 
from  the  fact  in  evidence,  but  if  such  were  the  case,  it  was 
then  a  question  to  be  left  to  the  jury.  I  can,  however,  see 
nothing  to  lead  to  such  an  inference,  and  the  jury  would  have 
to  be  asked,  in  the  absence  of  actual  proof,  to  assume  that  the 
prisoner  had  committed  the  crime  of  bigamy,  where  the 
presumption  of  law  is  always  against  the  commission  of  a 
crime. 

It  was  in  consequence  of  the  doubts  felt  by  the  learned 
Judge  who  tried  the  case  that  it  has  been  submitted  for  our 
opinion,  and  we  all  concur  in '  thinking  that  the  conviction 
cannot  be  sustained. 
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TUPPER   V.   CABIPBELL 

On  a  rale  to  Mi  Mlde  m  caplu  and  .catiMl  the  bail  bond,  the  defendant  ewore  that  he  had 
no  Intention  of  leaTlng  the  pr  ovtnoe  until  after  the  detertoinatlon  of  the  euit,  and  then  only 
for  a  short  time,  and  with  the  intehtion  of  returning.  It  appeared,  on  the  other  hand,  tha^ 
the  defendant  had  atated  hla  Intention  of  lea  ting  the  province,  and  had  dispoeed  of  all  hie 
property,  with  theexeeptlon  of  a  portleB  of  a  taim  of  little  Yahiei  and  was  reMinff  at  the  boas* 
oi  a  brother,  hating  no  home  of  hla  own. 

The  rule  waa  dlaoharged. 

RiTCHn:,  E.  J.,  delivered  judgment,  as  follows : — 

A  capias  issued  in  this  case  on  the  affidavit  of  the  plaintiff 
that  the  defendant  was  about  to  leave  the  province,  as  he  bad 
probable  cause  for  believing,  and  did  believe,  and  that  he 
feared  that  the  damages  he  had  sustained  would  be  lost  unless 
the  defendant  were  arrested. 

The  defendant,  having  given  bail  to  the  sheriff,  obtained  a 
rule  niai  to  set  aside  the  capias  and  have  the  bail  bond 
cancelled  on  an  affidavit  made  by  him  that  he  w&s  not  at  the 
time  of  the  issue  of  the  capias,  nor  since,  and  is  not  now, 
about  to  liBave  the  province,  except  as  thereafter  mentioned* 
That  he  intended,  and  had  partly  expressed  his  intention  of 
visiting  the  United  States,  where  he  had  friends  and  relatives, 
after  the  trial  of  this  suit,  and  that  he  never  intended  to  leave 
the  province  until  the  trial  thereof  should  take  place,  and  then 
entirely  tuith  the  i/rUention  of  returning  /and  that  he  informed 
the  plaintiffs  brother,  Eliakim  Tupper,  that  he  intended  to 
make  such  visit,  and  that  he  never  expressed  any  intention  of 
pemujmently  leaving,  except  as  aforesaid.  That  he  owns  a 
farm  in  Smithfield,  and  has  notes  and  debts  outstanding  to  a 
large  amount,  and  will  have  plenty  of  property  to  respond  any 
judgment  that  could  possibly  be  obtained  against  him. 

The  plaintiff,  in  shewing  cause  against  this  i!ule  in  his 
affidavit,  states  that  after  the  commencement  of  this  action 
the  defendant  sold  the  farm  on  which  he  resided,  at  Upper 
Stewiacke,  and  removed  therefrom  with  his  family,  and  in 
May  last  sold  all  his  farming  utensils,  stock  of  cattle,  horsts, 
sheep,  and  other  personal  property,  with  some  trifling  excep- 
tions,  and  that  when  the  capias  issued  the  farm  »had  been 
sold,  and   the  personal    property    advertised   for  sale,  and 
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defendant  had  frequently  expressed  his  intention  to  go  to  the 
United  States  in  a  very  short  time.  That  the  defendant,  to 
the  best  of  plaintiff's  knowledge  and  belief,  owns  no  other 
property,  except  a  small  portion  of  a  farm  at  Smiikjield, 
which  must  be  the  one  referred  to  by  defendant  in  his 
affidavit.  That  it  contained  originally  about  two  hundred  and 
fifty  acres,  of  which  he  now  only  owns  fifty  acres,  which  are 
of  not  more  value  at  the  utmost  than  SIOO.  That  there  is  no 
house  or  barn  on  it,  and  the  cultivated  portion  is  very  limited. 
And  he  believes  and  has  no  doubt  that  the  defendant  intends 
to  leave  this  country,  with  his  family,  permanently  to  reside 
in  the  United  States, 

The  affidavit  of  Eliahim  Tupper  corroborates  the  statements 
of  the  plaintiff*,  and  he  adds  that  the  defendant  told  him, 
when  executing  the  deed  of  his  farm,  that  he  intended  to  go 
to  the  United  Sta^,  and  that  since  the  sale  of  his  personal 
property  his  family  have  resided  in  his  brother's  house,  and 
that  he  lately  had  a  conversation  with  him,  in  which  he  stated 
that  he  was  going  to  Tennessee^  in  the  United  StaJtes,  with  the 
intention  of  looking  out  for  a  place  for  himself  and  his  family 
to  reside  on,  as  he  understood.  And  he  also  states  his  belief 
that  it  is  the  intention  of  defendant  to  leave  the  province, 
and  remain  permanently  absent  therefrom,  and  that  he  will 
do  so  if  the  rule  is  made  absolute. 

The  plaintiff,  when  he  obtained  the  capias,  had  good 
grounds  for  believing  that  the  defendant  intended  to  leave 
the  province,  and  it  does  not  follow  that  the  defendant  is  to 
have  the  capias  set  aside  and  the  bail  bond  cancelled  on  his 
affidavit  that  he  had  no  intention  of  leaving.  And  the 
defendant  does  not  say  he  has  no  such  intention.  He  merely 
says  that  he  does  not  intend  to  leave  till  this  cause  is  tried, 
and  that  he  intends  to  return  ;  he  does  not  say  when,  nor  does 
he  say  to  remain.  And  again  he  says  he  never  expressed  any 
intention  of  permanently  leaving,  except  as  aforesaid.  He  is 
silent  as  to  the  sale  of  his  farm  and  personal  property  since 
the  commencement  of  this  action ;  and  though  he  speaks  of 
owning  a  farm  at  Smiihfield,  it  turns  out  to  be  fifty  acres  of 
land  of  little  value,  without  house  or  bam  on  it,  while  he  is  at 
present  without  a  home  here,  and  his  family  are  residing  at 
the  house  of  a  brother. 
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These  circumstances,  leading  to  the  inference  of  an  intention 
to  leave,  coupled  with  his  own  admitted  declarations,  should 
have  been  referred  to  and  explained  by  the  defendant.  And 
I  cannot  but  infer,  from  the  statements  on  both  sides,  that  he 
does  intend  to  leave  the  province  and  reside  in  the  United 
States,  and  I  do  not  think  thac  the  defendant's  present 
application  should  be  granted,  even  though  he  may  not  intend 
to  leave  till  he  knows  the  result  of  this  action,  and  though  he 
may  intend  to  return  and  remain  a  short  time  in  the  province* 

In  Duncan  v.  Jacobs,  1  Fisher's  Dig.,  362,  it  was  decided 
that  where  sufficient  had  been  shewn  to  indicate  that 
defendant  had  an  intention  of  quitting  England,  the  Court 
will  not  discharge  him,  even  though  he  swears  he  never 
contemplated  leaving  England,  and  most  positively  not  for 
the  place  alleged  in  the  affidavit  on  which  he  was  held  to 
bail.  And  in  Walker  v.  Lamb,  9  Dowl,  134,  Patterson,  J., 
said :  "  I  am  far  from  saying  that  the  defendant  should  be 
capable  of  discharging  himself  by  merely  swearing  that  he  has 
no  intention  to  go  abroad.  I  do  not  mean  to  say  that  that  is 
sufficient,  as  if  it  were  so  it  would  frustrate  the  object  of  the 
act  of  parliament."  And  in  one  1  Ghitty's  Archbold,  796, 
where  an  application  is  made  on  the  ground  that  it  was  not 
the  intention  of  the  defendant  to  leave  England,  he  should 
sliew  facts .  negativing  such  intention  in  his  affidavit.  He 
should  sp>ew,  that  is^  make  it  to  appear  that  he  was  not  about 
to  quit  England. 

I  am  of  opinion  the  rule  must  be  discharged. 


LAYTON    V.    McLEAN. 

Plamtipp  sou«rbt  to  tet  Mide  an  award  made  in  the  defendant's  faror  on  three  Rroundf , 
(1.)  Misconduct  on  the  part  of  the  arbitrator.  (2.)  Refiual  to  receive  evidence  (or  the  plain- 
tiif,  and  (S)  the  eumination  of  a  wltnees  (or  the  defenoe  in  the  plaintlfTs  absence.  The  Conrt 
being  of  the  opinion  that  plaintiff  liad  entirely  failed  on  all  his  grounds,  the  rule  to  set 
aside  the  award  was  discharged  with  costs. 

DesBarres,  J.,  now,  (August  loth,  1874,)  delivered  judg- 
ment, as  follows : — 

In  this  case  a  rule  nisi  was  granted  in  August^  1873,  to 

set  aside  the  award   made  in   favor  of  defeniant  by  Mr. 
36* 
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Oldrighty  to  whom  all  matters  in  difference  therein  were 
referred  under  a  rule  of  this  Court.  The  suit,  it  appears,  was 
brought  for  rent  of  a  house  and  premises  at  ^r^i^rs^,  belonging 
to  plaintiff,  and  damages  or  double  rent  for  holding  the 
premises  beyond  the  period  of  the  tenancy.  Also,  for  not 
keeping  the  premises  in  repair,  and  for  turning  a  stream  of 
water  into  the  plaintiff's  garden,  and  into  and  against  the  wall 
of  the  house,  whereby  the  garden  and  wall  were  injured,  &c. 

The  rule  for  setting  aside  the  award  was  granted  on  two 
affidavits,  one  made  by  the  plaintiff*  and  the  other  by  his 
attorney,  Mr.  Charles  J.  Townshend;  by  the  first  of  which  the 
plaintiff,  among  other  things,  charges  the  arbitrator  with 
irregular  and  improper  conduct  in  conducting  the  arbitration 
and  making  up  his  award,  by  going  to  the  house  of,  and 
receiving  and  hearing  the  evidence  of  Bayard  Dodge,  relating 
to  the  matters  in  dispute  in  the  cause,  in  the  absence  of 
plaintiff,  or  of  any  person  o|i  his  behalf.  Also,  with  declining 
to  receive  the  evidence  of  an  important  witness  for  plaintiff, 
named  EmJyree,  whose  testimony  the  plaintiff  states  he  had 
reason  to  believe  would  or  should  have  influenced  the  decision 
of  the  arbitrator.  Also  alleging  that  the  award  was  not 
final  and  conclusive  in  reference  to  all  the  matters  referred  to 
the  arbitrator,  inasmuch  as  it  did  not  award  concerning 
certain  matters  specially  referred  to  him  by  the  mutual 
agreement  of  the  parties  at  the  time  of  the  hearing,  relating  to 
a  claim  made  by  defendant  on  plaintiff  for  damages,  which  it 
was  agreed  should  be  referred  to  the  arbitrator,  together  with 
the  mattei*s  sued  for  in  this  suit,  and  that  the  arbitrator  should 
make  an  award  as  well  concerning  the  matters  in  respect  of 
which  the  action  was  brought  as  upon  the  defendant's  counter 
claim  for  damages  against  the  plaintiff.  That  the  arbitrator 
heard  the  evidence  in  respect  of  defendant's  claim  for  damages, 
all  of  which  was  irregular  and  improper  on  the  part  of  the 
arbitrator,  unless  he  intended  to  make  an  award  concerning 
the  same,  but  that  the  arbitrator  made  no  award  whatever 
concerning  such  claim,  and  left  the  plaintiff  liable  to  be 
prasecuted  in  respect  of  it.  That  this  evidence  must  necessarily 
have  materially  influenced  the  mind  and  judgment  of  the 
arbitrator  in  making  his  award,  and  that  the  plaintiff  believed 
the  award  he  made  was  in  gross  violation  of  the  evidence 
adduced  before  him. 
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The  affidavit  of  Mr,  Townshend  states  that  he  verily 
believed  the  award  to  be  unjust,  illegal,  and  contrary  to  a 
large  mass  of  uncontradicted  evidence  adduced  by  the  plaintiff, 
who  substantiated  clearly  all  the  several  allegations  in  his 
declaration,  and  that  the  award  was  so  grossly  opposed  to  the 
approved  facts  as  to  exhibit  undue  bias  and  partiality  on 
the  part  of  the  arbitrator  in  making  it.  That  he  clearly  and 
distinctly  pointed  out  to  the  arbitrator  the  fact  that  on 
defendant's  own  pleadings  he  was  indebted  to  plaintiff  in  $4. 
That  the  arbitrator  was  guilty  of  irregular  and  improper 
conduct  in  conducting  the  arbitration,  and  in  making  up  his 
award  by  receiving  the  evidence  of  Bayard  Dodge,  as  detailed 
in  plaintiff's  affidavit,  which  he,  (Mr,  TovmshendJ  had  read 
over  and  declared  to  be  correct  on  the  facts  therein  stated. 
That  the  arbitrator  informed  the  plaintiff  and  himself  that  he 
intended  viewing  the  premises  in  dispute  with  Bayard  Dodge, 
and  requested  both  parties  to  be  present,  but  that  the  arbitrator 
did  not  intimate,  nor  did  he,  (Mr.  Townshend,)  know  that  the 
arbitrator  intended  to  examine  Bayard  Dodge  without  the 
parties  or  their  counsel  being  present  to  examine  him.  That 
the  arbitrator  declined  to  receive  the  evidence  of  Eliaha 
Umbree,  an  important  witness  on  behalf  of  plaintiff,  whose 
evidence  would  have  been  material  on  his  behalf,  and  that 
being  misled  by  certain  expressions  of  the  arbitrator  on  one 
branch  of  the  case,  he  did  not  produce  witnesses  before  him  in 
reference  thereto.  That  the  award  is  not  final  in  reference  to 
all  the  matters  submitted  to  the  arbitrator,  and  that  no  award 
having  been  made  at  all  in  reference  to  a  counter  claim  for 
damages  set  up  against  the  plaintiff  after  a  clear  and  express 
agreement  was  made  and  entered  into  between  both  parties 
and  their  counsel,  that  the  whole  claim  of  defendant  for 
damages,  as  well  as  those  sued  for  by 'plaintiff,  should  be 
arbitrated  and  decided  upon  by  him.  That  he  (Mr,  Town- 
shend,) would  not  have  consented  that  the  arbitrator  should 
hear  the  evidence  in  respect  of  defendant's  claim  for  damages 
if  he  had  not  supposed  such  claim  would  have  been  arbitrated 
upon,  but  that  as  the  award  now  stands,  the  plaintiff  is  still 
liable  to  be  sued  by  defen.dant  for  those  very  matters  which 
were  then  referred  to  hitn.  That  no  award  having  been  made 
in  respect  to  plaintifi's  claim  for  damages,  and  the  money 
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paid  into  Court  by  defendant  having  been  paid  solely  for  rent 
admitted  to  be  due  by  bim,  the  awurd  could  not  be  pleaded  in 
answer  to  any  action  brought  for  recovery  ot  said  damages. 
Lastly,  that  it  was  proved  and  not  denied  that  defendant 
overheld  the  house  and  premises  mentioned  in  the  writ,  and 
yet  no  damages,  rent,  or  compensation  was  allowed  by  the 
arbitrator  for  such  overholding. 

Some  of  these  charges  are  of  a  grave  character,  and,  if 
unanswered,  would  doubtless  be  sufficient  to  invalidate  the 
award.  Others  are  not  important,  but  the  whole  of  them 
have  been  met  and  answered  by  the  other  side  in  a  way  that, 
to  my  mind,  fully  exonerates  the  arbitrator  from  the 
imputation  of  misconduct  and  partiality  attributed  to  him  in 
conducting  the  arbitration,  shewing  that,  so  far  from  acting 
improperly,  his  conduct  throughout  the  whole  inquiry  was 
marked  by  fairness  and  impartiality  to  both  parties.  The 
defendant  says  that  the  award  made  in  the  cause  is  not  and 
was  not  made  in  opposition  to  uncontradicted  evidence,  nor 
was  it  at  variance  with  the  facts  of  the  case  as  proved,  nor 
nor  does  he  believe  that  the  arbitrator  was  biased  in  his 
favor,  nor  did  he  exhibit  at  any  time  any  partiality  towards 
him,  but,  on  the  contrary,  during  the  whole  period  of  the 
arbitration  strictly  abstained  from  expressii^,  even  by 
implication,  any  opinion  upon  the  merits  of  the  case,  and  his 
whole  conduct  was  marked  by  the  strictest  impartiality  and 
fairness.  That  it  is  utterly  false  and  untrue  that  Charles  J. 
Townahend,  Esquire,  pointed  out  to  the  arbitrator  that  he, 
(defendant,)  was  clearly  indebted  as  regards  the  rent  to 
plaintiff  in  the  sum  of  $4,  and  that  the  arbitrator  admitted 
the  correctness  of  such  statement  when  so  pointed  out  to  him, 
and  positively  declares  that  the  arbitrator,  during  the  whole 
investigation,  abstained  from  expressing  any  opinion  on  any 
matter  in  the  whole  case.  He  says  it  is  quite  true  he  did  not 
set  up  a  claim  during  the  investigation  of  this  cause  before 
the  arbitrator  for  the  plaintiff  interfering  with  him  while  he 
had  the  premises  rented  of  him  and  held  as  tenant,  on  aooount 
of  his  breaking  open  his  gate,  using  the  lane,  and  taking 
partial  possession  of  the  barn,  but  Mr.  Townskend  objected  to 
the  claim  being  set  up,  or  the  evidence  being  introduced  on 
the  arbitration,  and  after  a  long  altercation,  it  was  finally 
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agreecl  that  the  arbitrator  should  hear  the  evidence  upon  the 
daim  set  up  and  consider  it  or  Thot,  as  he  pleased.  .  But  he 
distinctly  and  positivelj  states  that  it  never  was  agreed  that 
it  should  be  especially  referred  to  the  arbitrator,  to  be  specially 
mentioned  in  his  award.  This  never  was  done  or  agreed  to, 
but  merely  that  he  should  hear  the  evidence,  and  then  consider 
it  or  not,  a8  he  pleased.  That  the  aspersions  of  partiality  and 
misconduct  cast  upon  the  arbitrator  by  plaintiff  and  his 
attorney  are  m^ntme  and  unpist,  and  not  warranted  by  the 
demeanor  and  conduct  of  the  arbitrator.  That  he  saw  nothing, 
by  act,  conduct,  or  deed  of  the  arbitrator,  that  would  justify 
the  charge  of  partiality  alleged  against  him. 

Mr.  W.  A.  Morse  says  that  he  has  no  hesitation  in  stating 
that  the  charge  of  partiality  and  misconduct  made  by  plaintiff 
Kind  Mr.  Townfkend,  his  attorney,  against  the  arbitrator  is 
wholly  false  and  untrue.  That  during  the  period  of  the 
arbitration  the  arbitrator  carefully  abstained  from  expressing 
any  opinion  upon  the  merits  of  the  case  either  way ;  Tiever 
declined  to  receive  evidence  that  was  tendered/buJt  on  (he 
•contrary,  exhibited  ike  utmost  patience  during  a  long  investi- 
gation, in  which  a  great  deal  of  altercation  took  place  between 
the  plaintiff's  attorney  and  himself,  and  conducted  himself 
during  the  whole  period  with  the  strictest  impartiality  and 
fiiimess.  That  the  arbitrator  never  declined  or  refused  ts 
receive  the  evidence  of  one  Eliska  Embree.  Mr.  Townshend 
offered  to  produce  him  as  a  witness,  stating  that  he  intended 
to  prove  by  him  that  defendant  had  once  been  his  tenant,  and 
had  left  his  premises  in  a  bad  condition.  The  arbitrator 
merely  ask«d  Mr.  Townshend  if  he  thought  such  evidence 
relative  to  the  issue  in  this  cause,  and  Mr.  Toivnshend  did  not 
insist  upon  having  the  witness  or  bis  testimony  heard  That 
with  respect  to  the  counter  claim  for  damages  set  up  by 
defendant,  it  was  agreed,  after  a  long  altercation  between 
plaintiffs  attorney  and  himself,  that  the  arbitrator  should 
hear  the  testimony  on  it,  and  either  consider  it  or  reject  it, 
iust  as  ht  chose,  but  it  never  was  stipulated  or  ^mentioned  that 
it  should  be  specially  referred  to  him,  with  a  view  of  being 
specially  mentioned  in  the  award  in  this  cause;  on  the 
contrary,  no  such  arrangement  was  ever  made.  That  with 
regard  to  Mr.  Dodge,  he    was    merely  permitted,  by  the 
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concurrence  of  both  Mr,  Townahend  and  himself,  and  at  the 
request  of  the  arbitrator  to  be  allowed  to  accompany  him  to 
ascertain  the  amount  of  damage  done»  as  a  roaster  carpenter, 
after  all  or  nearly  all  the  proof  of  damage  had  been  given, 
and  that  he  went  with  the  arbitrator  to  examine  the  premises, 
with  both  plaintiff  and  defendant,  as  the  arbitrator  informed 
both  Mr.  Tovmshevd  and  himself  after  the  examination  took 
place,  and  that  in  justice  to  the  arbitrator  he  felt  himself 
obliged  to  state  that  the  allegations  contained  in  the  affidavit 
of  plaintiff  and  his  attorney  of  bias  and  misconduct  on  the 
part  of  the  arbitrator  are  most  unjust  and  untrue,  and  quite 
uncalled  for  by  the  conduct  or  demeanor  of  the  arbitrator 
during  the  whole  investigation. 

Bayard  Dodge  states  that  the  arbitrato^  called  upon  him, 
during  the  pendency  of  the  arbitration,  to  go  with  him  and 
examine  the  premises,  with  the  view  of  finding  out,  as  he 
stated,  the  real  amount  of  damage  done  the  premises.  That 
he  at  first  declined  to  go  with  him,  but  on  his  stating  that 
Mr,  Mm^M  ind  Mr,  Townshend  had  consented  to  his  going,  he 
then  went  and  examined  the  premises,  with  the  greatest  care, 
and  found  no  damage  beyond  the  reasonable  wear  and  tear, 
and  that  he  could  not,  nor  could  the  said  arbitrator,  after 
allowing  for  reasonable  wear  and  tear,  find  any  amount 
wherewith  to  charge  the  defendant,  and  both  plaintifi  and 
defendant  were  with  the  arbitrator  and  himself  when  they 
examined  the  premises.  That  he  was  in  Amhersty  and  could 
have  been  called  as  a  witness,  and  examined  by  either  party, 
had  they  wished  to  do  so,  and  adds  that  it  is  quite  false  and 
untrue  that  the  arbitrator  went  to  his  house  and  heard  and 
received  his  testimony  relative  to  the  matters  in  dispute, — 
such  is  not  and  was  not  the  case. 

It  will  be  perceived  there  are  three  grounds  on  which  the 
award  of  the  arbitrator  is  sought  to  be  set  aside.  First, 
the  misconduct  of  the  arbitrator.  Second,  the  refusal  of  the 
arbitrator  to  receive  evidence  for  the  plaintiff.  Third,  the 
examination  of  a  witness  for  the  defence  in  the  absence  of 
the  plaintiff.  The  plaintiff  having  entirely  failed  to  establish 
either  of  these  grounds,  we  are  of  opinion  that  the  rule  nisi 
for  setting  aside  the  award  must  be  discharged  with  costs. 
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Mcdonald  v.  geldert. 

PLAiimFF  made  an  oral  affreemmt  with  O.,  the  owner  of  a  Rold  claim,  to  work  a  portion 
of  the  claim,  plaintiff  recelvinfi:  two-thirdi  of  the  proOts  after  paying  all  expenses.  Defendant, 
acting  as  Sheriff  of  the  County  of  Hants,  levied  upon  and  sold  certain  gold  taken  out  of  the 
mine  by  plaintiff  on  an  execution  agidnst  G.  Plaintiff  having  brought  trover  for  the  gold  so 
taken,  and  a  verdict  having  passed  in  his  favor. 

Htldy  (1.)  That  under  the  agreement  to  work  the  mine  for  a  share  of  the  profits,  no  inter- 
est in  the  mine  was  transferred  to  plaintiff  within  the  meaning  *of  section  four  of  the  Statute 
of  Frauds. 

(2.)  That  the  sheriff  should  have  sold  only  the  execution  debtors  share,  learing  the  pur 
chaser  to  settle  with  the  plaintiff. 

(S.;  That  though  the  verdict  for  plaintiff  might  be  set  aside  and  a  new  trial  ordered,  it  not 
appearing  that  defendant  by  the  sale  put  it  out  of  the  plaintiff's  power  to  Uke  the  property, 
or  pursue  his  remedy  against  the  'purchaser,  yet  the  plaintiff  having  an  undoubted  right  to 
a  share,  if  not  the  whole  of  the  gold,  under  the  equitable  powers  of  the  Court,  it  ought  to  be 
referred  to  a  Master  to  ascertain  the  agreement  between  plaintiff  and  O.,  Uke  an  account  of 
the  expenses  of  working  the  mine,  Ac,  and  report  the  balance  if  any,  which  was  due  by  the 
plaintiff  to  G.  at  the  time  of  the  levy.  The  question  of  costs  to  be  decided  after  the  making 
of  the  Master's  report. 

McDonald,  J.,  now,  (December  8th,  1874,)  delivered 
judgment,  as  follows  : — 

The  plaintiff  in  this  case  in  1870  made  an  oral  agreement 
with  one  Charles  Gay,  who  owned  a  free  gold  claim  at 
Renfrew^  that  he,  the  plaintiff,  would  work  that  part  of  the 
mine  called  the  Bayne  shaft  for  two-thirds  of  the  profits  after 
paying  expenses.  The  agreement  was  to  continue  in  force 
for  four  weeks,  or  until  Gay  would  return  home  after  some 
absence  in  the  United  States,  whither  he  was  about  to  proceed. 
The  plaintiff  was  to  make  all  the  advances  and  bear  all  the 
losses,  if  any,  attending  the  work.  During  the  time  the 
agreement  was  in  force  the  plaintiff  worked  the  mine,  took 
gold  out  of  the  quartz,  and  had  it  in  amalgam,  when  the 
plaintiff,  as  Sheriff  of  the  County  of  Hants,  seized  it  under  an 
execution  against  Gay,  and  had  it  rendered  into  pure  gold 
and  sold.  Upon  this  the  plaintiff  brought  trover  for,  among 
other  things,  fifty  ingots  of  gold,  fifty  ingots  of  gold  amalgam. 

The  defendant  pleaded,  first,  that  he  did  not  convert,  &c. 
Second,  that  the  property  was  not  that  of  the  plaintiff,  and 
third  and  fourth,  a  justification  for  the  seizing  and  taking, 
tinder  an  execution  against  Gay,  alleging  the  property  to  be 
that  of  the  latter.  At  the  trial  no  evidence  of  a  sale  was 
given,  nor  did  the  defendant's  pleas  of  justification  admit  such 
sale.     But,  at  the  argument,  the  sale  of  all  the  gold  seized  was 
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admitted,  and  the  execution,  with  the  sheriff's  return  endorsed, 
was  produced  by  the  learned  counsel  for  the  defendant, 
shewing  that  the  gold,  (17  oz.,  8  dwt.,)  was  sold  for  $313.20. 

At  the  trial  a  verdict  was  taken  by  consent  for  the 
plaintiff  for  that  amount  and  interest,  subject  to  the  opinion 
of  the  Court  upon  the  question  whether,  under  the  facts,  the 
action  could  be  maintained  under  the  Statute  of  Frauds,  and 
of  the  doubt,  as  intimated  bj'  the  learned  Judge  who  tried  the 
cause,  that  the  evidence  then  produced  established  the  fact 
of  a  conversion,  so  as  to  enable  the  plaintiff  to  recover.  The 
defendant  contends  that,  under  the  Statute  of  Frauds,  no 
property  passed  to  the  plaintiff,  and  that,  even  if  he  had  an 
interest,  it  was  only  that  of  a  part  owner,  and  that  the  sheriff 
was  justified  in  seizing  and  selling  the  whole  property  to 
satisfy  an  execution  against  a  co-partner.  It  does  not  appear, 
nor  is  it  contended,  that  Gay  was  the  owner  of  the  soil 
covering  the  mine,  and  no  doubt  his  right  to  the  mine  was 
under  a  different  title  from  that  of  proprietor  of  the  land. 

The  plaintiff  did  not  bring  this  action  for  injuries  to  the 
mine,  nor  does  he  claim  any  interest  in  it.  What  he  does 
claim  is  that,  by  the  agreement  between  him  and  Gay,  in 
consideration  that  he  should  do  work,  expend  money,  and  ran 
risks  in  endeavoring  to  get  gold  out  of  the  mine  of  the  latter, 
he  should  have  a  certain  interest  in  the  gold  so  found,  when 
it  should  be  severed  from  the  mine  and  become  distinct 
property. 

In  order  to  give  one  an  interest  in  the  profits  of  a  business 
it  is  not  necessary  that  he  should  have  any  legal  title  to,  or 
interest  in  the  property,  stock,  or  capital  out  of  which  the 
profits  are  to  be  made.  It  was  so  held  in  the  case  of  Sraith 
V.  Watson,  2  B.  &  C,  401,  where  a  broker  purchased  whale- 
bone for  another,  and  in  lieu  of  brokerage  was  to  receive  a 
certain  proportion  of  the  profits,  and  bear  a  proportion  of  the 
losses.  In  that  case  the  question  was  whether  the  broker  had 
an  interest  in  the  property  out  of.  which  the  profits  were  to 
be  made.  In  this  case  it  is  whether  plaintiff  had  an  interest  in 
the  profits  themselves,  (when  so  made,)  which  was  the  gold 
found.  And  in  both  cases  the  same  principle  applies.  Also 
in  Meyer  v.  Sliarpe,  5  Taunt.,  74,  it  was  held  that  a  person 
who  is  paid  by  a  proprietor  of  the  profits  of  an  adventure  is 
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not  necessarily  a  partner  in  the  goods  out  of  which  the  profits 
were  to  be  made.  In  that  case,  Gihbe,  J.,  delivering  judgment, 
said  :  **  I  think  it  clear  that  the  intention  of  the  parties  was, 
not  that  Krehmer  <fe  Co.  should  have  any  interest  in  the  goods 
themselves,  but  that  they  should  be  interested  in  the  profits 
of  the  concern  only."  So  in  this  case  it  is  clear  that  the 
intention  of  the  parties  was,  not  that  the  plaintifi  should  have 
an  interest  in  the  mines  out  of  which  the  profits  were  to  be 
made,  but  in  the  profits  themselves  when  so  made,  and  as  there 
was  no  agreement  nor  intention  to  agree  for  any  interest  in 
or  concerning  lands,  the  Statute  of  Frauds  does  not,  in  my 
opinion,  apply.  In  EvaTis  v.  Roberta,  6  B.  &  C,  829,  a  verbal 
agreement  was  made,  on  the  25th  of  September,  for  the  sale  of 
a  then  growing  crop  of  potatoes.  Held,  not  to  be  a  sale 
within  the  Statute  of  Frauds.  Holroyd,  J.,  said  that  "  the 
contract  being  for  the  sale  of  the  produce  of  a  certain  quantity 
of  land, was  a  contract  to  render  what  afterwards  would  become 
a  chattel,  and  although  some  advantage  might  accrue  to  the 
vendee  by  the  potatoes  remaining  in  the  land,  I  think  that  was 
not  an  interest  in  or  concerning  land  within  the  meaning  of  the 
4th  section  of  the  Statute  of  Frauds!*  LittUdaU,  J.,  said  : 
"  I  am  of  opinion  that  a  sale  of  the  produce  of  the  land, 
whether  it  be  in  a  state  of  maturity  or  not,  provided  it  be  in 
actual  existence  at  the  time  of  the  contract,  is  not  a  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  the  same  within  the  meaning  of  the  4th  section  of 
the  Statute  of  Frauds"  The  case  of  Jones  v.  Flinty 
10  Ad.  &  El,  p.  753,  also  shews  that  where  it  is  not  the 
intention  of  the  parties  to  contract  for  any  interest  in  the 
land,  the  Statute  of  Frauds  does  not  apply.  There  the  plaintiff 
and  defendant  orally  agreed,  (in  August,)  that  the  defendant 
should  pay  £45  for  the  crop  of  corn  on  the  plaintifi's  land  and 
the  profits  of  the  stubble.  That  the  plaintiff  was  to  have 
liberty  for  his  cattle  to  run  with  the  defendant's,  and  that  the 
defendant  was  also  to  have  some  potatoes  growing  on  the 
land,  and  whatever  hay  grass  was  in  the  field.  Defendant 
was  to  harvest  the  corn  and  dig  up  the  potatoes,  and  the 
plaintifi  was  to  pay  the  tithes.  It  was  held  to  be  a  sale  of 
goods  and  chattels.  Lord  Denman,  pointing  out  the  difference 
between  this  and  the  case  of  Roberts  v.  Evens,  said  that,  in  the 
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one  case,  the  potatoes  were  to  bo  dug  by  the  seller,  in  the 
other  by  the  purchaser  ;  but  quotes  from  the  judgment  of  Mr. 
Justice  Uolroyd,  who  said  :  •*  In  this  ease  the  potatoes  are  not 
to  be  dug  by  the  buyer,  but  even  if  that  had  been  part  of  the 
agreement,  I  think  it  would  not  have  been  an  interest  in  the 
land,  but  a  mere  easement." 

If,  then,  I  am  correct,  as  I  think  I  am,  in  saying  that  the 
Statute  of  Frauds  does  not  apply  in  this  cade,  and  that  the 
plaintiff  and  Gay  were  really  partners  in  the  gold  seized,  the 
remaining  questions  are  whether  trover  will  lie  under  the 
evidence ;  and  how  far  in  either  case,  in  view  of  all  the  facta 
now  before  us,  the  Court  should  exercise  an  equitable  juris- 
diction between  the  parties. 

In  Johnson  v.  Evans,  7  M.  &  G.,  240,  Tindal,  C.  J.,  said  : 
"  It  is  an  admitted  general  rule  of  law  that  the  judgment 
creditor  of  any  partner  may  take  an  execution  against  the 
partner,  as  well  hiq  separate  property  as  his  share  or  interest 
in  all  the  personal  property  of  the  partnership  that  is  tangible 
and  capable  of  being  seized.  And  it  is  undoubtedly  true  that 
in  order  to  make,  and  for  the  purpose  of' making  the  execution 
effectual  against  the  share  of  the  debtor,  partner  in  the  joint 
property,  the  sheriff*  must  seize  the  whole,  the  shares  of  the 
two  partners  being  undivided."  But  he  says  that  such  taking 
possession  does  not  convey  any  interest  or  property  whatever 
in  the  other  part  owner's  share.  The  case  of  Mayhew  and 
another,  assignees  of  Mayhew,  v.  Herrick,  7  M.  G.  &  S.,  230,  is 
important  here,  as  it  is  there  held  that,  although  a  sale  by  a 
sheriff  of  the  property  of  partners,  under  an  execution  against 
one  of  them,  does  not,  under  the  circumstances  of  that  case, 
amount  to  a  conversion  for  which  trover  would  lie,  yet  such 
a  sale  under  other  circumstances  may  be  treated  as  a  conversion, 
as  where  the  Sheriff*  puts  it  out  of  the  power  of  the  co-partner 
of  the  debtor  to  take  the  property  or  pursue  his  remedy 
against  the  party  who  got  the  possession  of  it.  In  that  case 
a  verdict  in  favor  of  the  plaintiff"  for  his  share  of  the  profits 
was  sustained  by  the  Court,  as  the  declaration,  in  addition  to 
a  count  in  trover,  contained  a  count  setting  forth  the  facts 
specially, — ^as  proved  at  the  trial. 

In  this  cause  there  was  no  evidence  at  the  trial  that  the 
sheriff*  sold  the  gold,  and,  as  the  case  then  stood,  a  verdict  for 
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the  plaintiff  could  not  be  upheld,  the  sheriff  having  the 
undoubted  right  to  seize  the  whole  co-partnership  property 
under  an  execution  against  one  of  the  partners.  We  have 
now,  however,  the  admission  that  he  sold  it  all,  but  what  the 
respective  interests  of  the  partners  in  the  proceeds  are  does 
not  appear, — there  being  no  evidence  of  the  expense  of 
working  the  mine,  which,  under  the  agreement,  must  be 
deducted  befoVe  a  division  of  thQ  profits  can  be  made.  In 
strictness  the  sheriff  should  have  sold  but  the  interest  of  Gay, 
whatever  that  might  have  been,  leaving  the  purchaser  to 
settle  with  McDonald.  ArchholcCa  Practice y  12th  edition, 
659.  But  it  does  not  appear  that  he  so  conducted  himself 
as  to  put  it  out  of  the  power  of  the  plaintifi  to  take  the 
property,  or  to  pursue  his  remedy  against  the  purchaser ;  and 
therefore,  under  the  authority  of  the  case  just  cited,  the 
verdict  might  be  set  aside,  and  a  new  trial  granted. 

In  the  case  of  Eddie  v.  DavidaoUy  2  Douglas,  250,  it  was 
held  that  if,  on  an  execution  against  one  of  two  partners,  the 
partnership  goods  are  taken  and  sold  by  the  sheriff,  he  is  to 
pay  over  to  the  other  partner  his  share  of  the  proceeds.  And 
it  was  referred  to  a  Master  to  take  an  account.  That  decision, 
it  is  true,  was  subsequently  questioned  ;  but,  considering  the 
large  equity  powers  of  this  Court,  I  do  not  think  that  such  a 
course  can  be  open  to  exception  here. 

There  have  been  already  two  trials  of  this  cause,  and  the 
plaintiff  having  an  undoubted  right  to  a  share,  if  not  the 
whole  of  the  proceeds  of  the  gold,  it  would  seem  to  be 
unnecessary,  without  further  enquiry  to  incur  the  expense  of 
a  third  trial  when  justice  can  be  done  in  a  more  expeditious 
and  less  expensive  way.  I  think  it  ought  to  be  referred  to  a 
Master  to  ascertain  the  agreement  between  the  plaintiff  and 
Gayy  to  take  an  account  of  the  expense  of  working  the  mine 
under  it,  of  the  sums  paid  or  advanced  by  the  former  to  the 
latter,  the  value  of  the  gold  yielded  by  the  mine  under  the 
agreement,  and  the  sherifTs  fees  on  the  execution,  and  to 
report  the  balance,  if  any,  which  was  due  by  the  plaintiff  to 
Gay  at  the  time  of  the  levy;  the  question  of  costs  to  be 
decided  after  the  Master  shall  report. 
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ABANDONMENT,  Notice  of. 

See  IK817RAKOH,  MAKIlfB,  1,  8. 

ACTION  for  goods  sold  and  delivered. 

AfcPkeer,  Victoria  Coed  Mining  Co 64 


■ ,  Joinder  of  different  causes  of. 

Sw  Plba. 

ADMINISTRATION,  Letters  of. 

To  an  action  of  replevin  bronji^ht  by  plaintiffs  as  adminiitrators  and 
administratrix  of  J.  K.,  defendant  pleaded,  anoong  otiier  pleas,  a  plea 
that  the  letters  of  admioistration  were  nail  and  void,  as  iiaTtnf]^  been 
ffranted  bv  the  Judge  of  Probate  for  the  Coantj  of  Colchesur,  whereas 
J.  K.,  as  defendant  alleged,  at  the  time  of  his  death,  had  his  domicil  in 
the  Coantj  of  Cumberland.  A  verdict  having  been  found  tor  plaintifTs, 
defendant  moved  to  set  it  aside,  on  the  ground  that  the  issue  raised  bj 
the  plea  above  recited  was  not  submitted  to  the  jurj 

Held,  that  the  issue  was  properly  withheld.  The  Judge  who  tried  the 
case  WHS  net  at  liberty  to  admit  any  evidence  to  impeach  the  validity  of 
the  letters  ot  administration.  If  defendant  wished  to  attack  the  letters 
of  administration,  his  proper  course  was  by  appeal  within  the  time 
prebcribed  iji  the  stattite. 
Kerretal.r.McLellan 503 

ADVERSE  POSSESSION. 

Plaintiffs  sought  to  recover  possession  of  a  lot  of  land — ^portion  of  an 
island  that  bad  been  granted  to  several  persons,  their  grandfather  being 
one  of  the  grantees,  but  there  wrfs  no  evidence  to  connect  him  with  the 
particular  lot  in  question.  He  held  no  assignment  of  it,  and  had  never 
claimed  it  in  his  lifetime,  though  he  had  lived  forty^  years  sfVer  the 
passing  of  the  grant,  and  many  years  af^er  those  under  whom  the 
defendants  claimed  had  been  living'  upon  it  The  defendants  had  been 
in  possession  of  the  lot  for  from  sixty  to  eighty  years  previous  to  action 
brought. 

Held,  that  the  verdict  for  plaintiffs  should  be  set  a^ide  and  a  new  trial 
had. 
Condon  et  cd,  v.  Davii  elal 172 

AFFILIATION,  Evidence  on  application  for  order  o£ 

0ver$eer9  of  Poor  f,  McLellan  •« •• ...*.•• 95 
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AMENDMENT. 

See  Bail  Pxbob. 

APPEAKA.NCE  waives  personal  service  of  a  rule. 

Starr  Manufacturing  Co.  r.  Fairbanki 46 

AEBITRATOR,  Error  on  the  part  of. 

See  Award. 
ASSAULT. 

Plaiotiff  and  the  two  defendants,  M.  and  H..  were  attending  senrice  in 
a  chnrch  of  which  plaintifi  and  M.  were  pew-holden  and  H.  the  chnrch- 
warden.  M.,  conceiving  that  plaintiff  had  given  him  canM  of  offence 
and  was  interfering  with  his  family,  came  to  the  door  of  plaintiff's  pew 
and,  raising  his  clenched  hand  as  thoagh  to  strike  plaintiff,  ordered  him 
ont  of  the  rharch,  at  the  same  time  applying  to  him  opprobrious  epithets. 
Plaintiff  refosed  to  go  oat  until  the  service  was  over,  whereupon  <lefendant 
II.  approached  and  also  ordered  plaintiff  to  go  out,  saying  that  if  he  did 
not  he  would  have  him  expelled.  Plaintiff  thereupon  wishing,  as  he' 
alleged,  to  avoid  a  disturbance  in  the  church,  went  out.  Neither  of  the 
defendants  had  any  personal  contact  with  the  plaintiff  or  made  any 
other  show  of  force  than  as  already  described. 

Plaintiff  sued  tor  damaees  for  an  assault,  and  for  wrongful  interference 
with  his  rights  as  a  pew-holder  in  the  church. 

The  jury  found  a  verdict  against  M.  only  and  acquitted  H.,  and  BC. 
moved  to  set  the  verdict  aside. 

Held,  WiLKiKS,  J.,  dieseniiente,  that  M.  had  been  guilty  both  of  a 
"disturbance  in  the  church"  and  of  an  assault,  and  that  (he  verdict 
should  stand. 
IngUfield  y.  Merkel  et  al 188 

ASSESSMENT,  Appeal  from  lies  to  Sessions  for  matters  of  detail 
In  re  Aasessment  School  Rate  Section  42,  Antigonish 122 

,  POWER  OP  SESSioils  to  Set  aside  where  wrongfully 

made. 

Ibid : 122 

ASSIGNEE  IN  INSOLVENCY,  Power  of  over  goods  of  Insol- 
vents. 
Harvey  r.  Cotter • 161 

ASSIGNMENT  of  debts. 

An  assignment  ef  a  debt  under  chapter  124  Revised  Statutes,  (3rd 
Series,)  sections  63  and  65  may  be  made  by  parol  as  well  as  by  deed. 

Such  an  assignment  is  not  bad  because  of  a  resulting  trust  in  favor  of 
the  assignor,  or  if  made  for  the  indemnity  of  the  assignee  without  an 
actual  Mvance. 

Where  the  act  required  notice  of  an  assignment  to  be  "  served  on  the 
party  to  be  sued  or  left  At  his  last  place  of  J>ode," 

Held,  where  the  debtor  was  an  attorney,  that  a  notice  served  upon 
him  by  leaving  it  at  his  office  instead  of,  in  the  exact  words  of  the  act, 
"  at  his  last  place  of  abode  "  was  within  the  spirit  of  the  act. 
O'Connor  y.  Weeks 71 
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ASSIGNMENT  of  policy  of  insurance. 

M.  Bfotbera,  prior  to  makiiiff  an  «Mi(:DmeBt  wider  the  Inaolveot  Act, 
traosferred  oeruin  policies  of  msaranoe  to  the  plaiotift,  to  whom  they 
were  largely  indebled  for  adraaoei.  The  aieignce  having  cUiimed  tiie 
insarance,  the  inanrart  applied  for  and  obtained  an  interplMder. 

Held,  that  though  policiea  are  nanallj  aiaigned  in  writing,  a  mere 
▼erbal  assignment  witn  delivery  gives  the  assignee  an  eqaitable  right  to 
the  proceeds. 

Also,  that  in  eaaes  of  interpleader  a  Conrt  of  law  may  consider  tho 
equitable  rights  of  the  parties. 
Manning  y.  Bowman • ^....    42 


OF  RIGHT  TO  GRANT. 

See  Crown  Lands. 


ATTORNEY,  Notice  of  assignment  of  debt  may  be  left  at  the 
oMce  of. 

O'Connorw.  Weeke 71 

AWARD. 

1.  It  is  not  competent  to  the  Court  to  set  aside  an  award  for  error  of 
judgment  on  the  part  of  arbitrators  in  the  absence  of  misconduct  or 
mistake. 

An  award  will  not  be  set  aside  or  sent  back  for  neglect  on  the  part  of 
arbitrators  to  decide  separately  each  of  several  matters  referred  to  them, 
when  it  is  not  deariy  expressed  in  the  relerence  that  the  matters  referred 
are  to  be  so  decided. 
Bkkarder,  Rickarde SS7 

2.  A  rule  absolute  in  the  first  instance  will  not  be  granted  to  enter  judg- 
ment upon  an  award  given  under  a  submission  which  was  made  a  rule  of 
Court. 

Young  r,  DeWolf 463 

3.  Plaintiff  sought  to  set  aside  an  award  made  in  the  defendant's  favor 
on  three  gn^unds..  (1.)  Misconduct  on  the  part  of  the  arbitrator.  (8.) 
Refusal  to  receive  evidence  for  the  plaintiff,  and  (8)  the  e;iamination  of  a 
witness  for  the  defence  in  the  plaintiff's  absence.  The  Court  being  of 
opinion  that  plaintiff  had  entirely  failed  on  all  his  grounds,  the  rule  to 
sec  aside  the  award  was  discharged  with  coots. 

LaytonY,  McLean , .•••   ,...•...••, 645 

BAIL££  may  maintain  action  against  wrong-doer. 

Plaintiff  was  entrusted  with  the  posaessioa  of  certain  goods  by  the 
owner,  who  was  about  to  leave  the  Province,  to  be  forwaided  to  him. 
With  this  intention  the  goods  were  sent  to  a  wharf  to  be  shipped  by  a 
vessel  then  lying  there,  but  there  was  no  formal  delivery  to  the  master  or 
any  one  on  boara.  The  defendant,  who  shewed  no  justification,  caused 
the  goods  to  be  taken  and  sold. 

Held,  that  until  the  assent  of  the  master  of  the  vessel  to  receive  the 
goods  was  shewn,  they  remained  in  the  possession  of  the  plaintiff  as 
special  owner,  so  as  to  enable  him  to  maintain  an  action  against  a  wrong* 

Sanford  r,  BowUb  304 

36* 
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BAIL-PIECR 

Applfciithm  wsfl  niadv  to  wt  nMe  ■  lMifl-plie»Mt«P»d  iatoait  bdteV 
of  defetidantt  on'an  appenl,  apon  the  sfoomU ; 

Firtt !  that  one  of  tne  Ml  wm  a  demdmiH  in  tho  aotfom. 

Second :  that  he  was  a  barrister  and  attemey  of  the  Genrt. 

Tktrd :  that  neither  of  the  hail  had  >tttiaed  m  an  anonni  donbk  the 
MDoiint  of  the  vevdid. 

Held,  at  to  the  first  objectioo,  that  the  fact  of  one  of  the  bnH  beinir  a 
■lock<JMMer  in 'the  defeadani  oonipnn^  <M  nos  incnyacitnis  him  from 
becoming  baiL  At  to  the  second,  that  not  having  prneiiac^  for  nearii 
hftlf«  oentnrr,  the  objection  did  not  apply,  and,  Tastlj,  that  the  thiiv 
objection  rtoiild  be  cnrad  by  amendment  which  the  Conrt  had  power  to 
grant. 
Tremaine  T,  Halt/ax  Gcu  Light  Co ,. Itf 

BANKRUPTCY,  Discharge  in. 

3eo  JfTBismOTiON  of  Cbniit,  2. 

BIGAMY. 

'  The  defendan.'s  bnsband  baTing  deserted  her  for  a  period  of  vpward^ 
of  seven  years,  and  defendant  having  oontnicted  a  second  marriage.  On 
an  indictment  for  bigamy. 

Held,  that  it  was  incumbent  upon  the  proeecation  to  shew  knowledge 
on  the  part  of  the  defendant  of  the  fact  that  W  hoshand  w«s  IMng,  and 
that  in  the  absence  of  sncfa  proof  the  oonTtctlsn  eonM  not  he  enstalved. 
TAe  Qu^enf.  Defray.. .^...^ 540 

BILLS  OF  EXCHANGE,  Stamping  of< 
Seo  pLKADiiro,  2. 

BILL  OF  SALE. 

1.  Plaintiff  brongbt  repleTin  against  defendant,  a  sheriff,  for  goods  takes 
•n  execution,  bat  claimed  by  plaintiff  nnder  a  registered  WB  of  sale  from 
the  party  against  whom  the  execntion  is^ed,  and  who  was  soflered  to 
remain  in  possession.  The  principal  question  on  the  triaf  was  the  iena 
Jide$  of  the  bill  of  sale,  and,  the  fnry  having  fennd  for.  the  plnintiff, 

Hdd,  notwithstanding  sospicioas  circnmstancee,  that  their  verdict 
coold  not  be  set  aside.    Also,  that  the  plaintiff  who  had  had  a  symbolic 
delivery,  and  hud  a  right  to  immediate  possession,  had  saflldent  posses> 
sion  to'maintain  the  action. 
McNab  V.  Sawyer, 39 

S.  Defendant  accepted  a  bill  of  sale  and  received  deliveir  of  a  horn,  cart, 
and  harness  from  McC.  to  seoutfs  advanees  aMHk,eii  jhe  faithof  repse- 
sentations  by  both  plaintiff  and  McC.  that  the  property  wa  thatol  McC. 
and  that  plaintiff  had  no  claim  to  it 

Hdd,  that  defendant  had  a  right  ta  retain  the  property,  at  all  eventt 
an  til  he  was  paid. 
Carrr.  Cany  it  al ....« v.    7(^ 

BOND  FOR  APPEAL. 

St$  9imvTT,  I,  8. 


-,  SURETT   ON   DISCHAROBD. 


McNeUr.  Morehouse , $U 
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ftONt),  Liability^  of  parties  to. 

Bartlco/NovaSc9iimj,F9rmmmAti...^, >. 141 

BEOKER,  Obligation  to  communicate  facts  to  eastomer. 

iStt«yefT.^fa|f.....^s... ,.>..>.... ^. ,.*.,.>.,...>.. ,..,•....,>. I^t 

CAPIAS. 

X^n  a  rale  to  set  mride  a  capias  and  cancel  the  hull  bond,  t^e  delfendant 
awore  that  he  had  no  inteotiea  of  leavinfc  tiM  province  nntil  after  the 
iJeterminaCion  of  the  mAu  and  then  only  for  a  shoit  tine,  and  with  the 
intention  of  returnmf^.  It  appeared,  on  the  other  hand,  that  the  defend- 
«nt  had  tiated  hb  intention  of  leaving;  the  province,  and  had  disponed  of 
all  his  property,  with  the  exception  of  a  porlbn  of  a  farm  of  liitle  value, 
«nd  was  residinir  at  the  hoase  o^a  brother,  having  no  home  of  his  own. 

The  rule  ^as  disdiarged. 
TkpperT.CamjMl.^^,..^^'.,^. ^-..,^....^  ...> WS 

CARRIER,  Action  against  by  passenger  for  loss  of  Imggage. 

FtainfKf,  a^paasenger  ft^m  HaliAix  to  Portland  %y  t>ne  cif  defeadaMt 
Co.'s  steamers,  eaed  for  the  Tal^e  «f  her  trunk,  which  dhe  alleged  had 
been  placed  in  the  hands  of  t(he  Co.'s  servanu  and  a  «heck  gfven  her 
therefor.  Defendants  denied  recc4p€  of  the  nunk,  and  gave  evidence 
that  plaindiT  bad  received  the  «heck,  «ot  from  them,  Imt  from  the 
cabman  wlio  had  driven  her  to  the  wtiarf.  At  the  trial  the  leaivcd  Judge 
was  inclined  to  grant  a  moifoo  for  a  noa  suit,  bat  consented  to  heat- 
defendant's  evidence,  and  take  a  verdfct  sdfcject  to  ilie  opinion  of  the 
Court,  wheieti^n  a  verdfcc  whs  rendered  by  coneenK  ibr  nlaintiflf  for  the 
foil  amonnt  claimed.  The  ^^aesCion  was  inirely  one  ot  £ftct,  the  cnly 
point  of  law  involved  being  as  to  vrhether  the  plaintfft  oagat  not  to  have 
ween  aon^iMbes. 

Held,  that  there  should  be  a  new  trfal,  as  the  case  wasxme  for  ajnry 
onlj,  and  not  for  the  Coort  to  decide. 
Sti9^f»9n  r,  Ne»  JCm^hmd  i-  Notxt  ScUla  S:  S.  O 181 

CERTIORARI. 

1.  Where  every  aiateriiit  fact  in  the  afSdovit  upon  wbleh  a  cerfmon  was 
foanded  was  negatived  la  the  afldavit  of  the  othier  side, 

Mdd,  that  the certts/an  most  be  ^neshed. 

Where  the  grounds  of  an  appeal  from  an  aasessnient  are  simply  matters 
of  detail  the  appeal  should  be  priraanly  to  the  Caart  ef  Sessions  and  not 
to  the  Supreme  Court. 

The  Court  of  Sessions  has  power  to  set  aside  a  wliole  assessment 
where  it  manifestly  appears  that  it  has  been  irregularly  and  thcf^fors 
illegally  made^                                         * 
In  re  Assetiment  Sekool  Rctte  Seeii^n  48,  AfHigoPiM iMt 

S.  Proceedings  having  been  takea  to  lay  out  certain  roads  under  chapter 
60,  Revised  Statutes,  (3rd  Series,)  all  the  requisites  were  complied  with 
and  the  import  duly  eonirmed  by  the  Sessions.  Sighteen  months  sub- 
sequently plaintNT,  throogh  whose  property  the  road  passed,  applied  by 
wnt  of  oerliorari  to  have  the  praceediags  reviewed  and  set  aside  by  the 
Supreme  Court.  He  had  not  appeared  before  the  Sessions  nor  made 
there  any  objeetion  to  tbe.conirmation  of  the  reports 

Held,  that  having  omitted  to  do  so,  aad  the  proceedings  having  been 
confirmed  by  a  coart  of  competent  aathority  haviag  jarisdictioa  in  the 
matter,  his  application  should  be  refused. 
IMggeUr,  TrewuUnttid •,...•...,• 410 
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CHURCH-WARDEN,  Powers  o£ 

Sm  AssAFLV. 

COLORABLE  TriLE. 

To  acqiure  a  ooloraUe  tkit  to  land  nndnr  a  Toid  deed  there  ommI  bv 
open  end  continaed  acts  of  poeoeetion  of  eome  pert  of  the  Und  embmoed 
within  the  deed.  Where  the  deed  rallied  on  m  ginng  color  of  title  gt^ei 
no  bonndariee,  description,  or  designation  of  the  Umd,  It  can  hare  no 
eileet  beyond  the  actual  occnpatioa  or  impfoyement. 
Boydr.MiUd »* 

CONDITIONAL  PAYMENT. 

S»  PxovitsoAT  Nora,  b. 

CONDITIONAL  SALK 

C.  P.  obtained  a  piano  from  P.  &  S.  on  hire,  whh  the  prfTflflKe  of  pai> 
chasing  it  for  ^50,  bj  piling  certain  instalments  within  a  certain  amer 
Among  other  conditions  of  a  written  agreement  entered  into  by  C.  P.  at 
the  time  of  receiving  the  piano  were,  that  it  should  rtmala  the  property 
ot  P.  ft  8.  nnti!  fuller  paid  for,  that  in  defanit  of  any  instalment  they 
might  resume  posseeswn  wichont  prerions  demand,  and  that  C.  P.  shouHl 
pay  interest  apon  the  purchase  money  at  7  per  cent.  C.  P.  paid  onlr 
two  instalmeou  araonutiog  to  9160,  and  then  became  insolTunt  On  P. 
A  8.  claiming  the  piano  they  were  opposed  by  H.  L.,  a  creditor  of  C.  P., 
who  claimed  under  an  assignment  maoe  to  him  by  C.  P.,  as  security  for  hia 
dibt,  and  received  by  him  without  any  Isnowledge  of  the  agreemeot  with 
P.  *  8.  This  assignmeat  was  duly  filed  and  registered.  The  Judge  in 
Insolvency  decidedagainst  the  claim  of  P.  ft  S.  upon  the  grounds,-- 
that  the  sgrAment  with  them  was  void  for  usury,  mterest  at  7  per  cent, 
being  provided  for ;  that  having  left  the  piano  in  C.  P's  possession  after 
the  time  for  his  paying  for  it  had  expired,  they  could  not  set  up  their 
claim  against  a  bona  fidt  purchaser,  and  that  their  agreement  should 
have  been  filed  and  registereii.    On  appeal  to  the  Supreme  Court, 

Held,  That  the  Usury  statute  did  not  apply  at  all,  as  it  was  not  the 
case  of  a  loan  but  a  conditional  sale  ;  that  the  claim  of  P  ft  3.  was  not 
prejudiced  by  their  not  having  taken  back  the  piano  as  soon  as  the  time 
was  up ;  that  C.  P's agrrement  with  them  not  beingin  the  nature  of  a 
hill  ef  sale  did  not  require  to  be  roistered,  and  that  P.  ft  8.  should  have 
the  piano  on  paying  to  H.  L.  the  amount  they  had  received  on  its  account 
from  C.  P. 

When  obtaining  the  rule  nUi  from  the  Jadge  in  Insolvency  P  &  S.  did 
not  produce  the  original  agreement  of  C.  P.  with  them 

Held,  That  they  were  not  thereby  precluded  from  producing  It  at  tfaa 
argument  of  the  rule  or  accounting  for  its  non-productioik 
In  re  CharUM  Pyke , ^ 847 

CONFUSION  OF  GOODS. 

See  Niw  Tbial,  9; 
StewartY.  Wheeler .* , 414 

CONSIDERATION,  Conveyance  void  for  want  of  valuable. 

Smith  r,  McLean  et  (d r.,..,. ........  109 

CONSTRUCTIVE  TOTAL  LOSS. 

iSss  Imvm.uwu^  lU«m,  l»  Sr  fi. 
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CONTRACT. 


1.  Befendants  hiA  dealt  wltli  H.  &  Co.  for  some  time,  not  knowing  Ihem 
to  be  agents  lor  plaintiff,  hat  oonsideriog  them  as  principals,  the  bills 
rendered  to  them  b^  H.  &  Co.,  being  alwats  in  their  own  name  Having 
parchased  «  ^aantity  of  plaintiff's  eoods  from  H.  k  Co.,  a  bill  was  ren- 
•dered  to  them  in  H.  &  CS>'s  name  bot  sabeeqaently  another  bill  was  sent 
in  the  name  of  plaintiff.  H.  &  Co.  became  insolvent  after  delivery  of  the 
goods,  and  detondanta  did  nut  pay  them  for  them ,  as  they  had  a  contra 
aecomrt.  On  being  sned  by  plaintiff  ilMy  pleaded  the  eontra  acooant, 
and  paid  the  dfflferenoe  into  Conrt. 

The^videnoe  at  the  trial  was  very  contradictory  and  coMlicting,  bat 
thejory  loand Ibr  defendants. 

Heid,  That  fiie  verdict  should  net  be  distarbed,  and  that  the  payment 
into  Coart  was  no  admiasion  of  defendants Miability  beyond  the  araoant 
Miid  in. 
Bairdw.AmderfnMtd *. 181 

2.  Action  Qpon  a  special  contract  in  the  nature  of  a  guarantee,  alle- 
ging "  that  defendant  gave  a  special  premise,  and  made  a  special  agree- 
ment to  pay  the  plaintiff  the  amount  due  from  one  D.  McI.,  the  father  of 
defendant.''  Befendsnt  demurred,  becanse,  smong other  grounds, *'*  the 
^x>nsiderat{on  for  making  or  giving  the  special  promise  or  agreement  was 
not  Mt  forth  in  either  co«nt  of  plaintifTB  declaration.^' 

Held,  That  there  should  be  Judgment  for  the  defendant  upon  *  the 
<lemurrer. 
CamfbMn.M^mmc 287 

9.  Plaintiff  was  sub-contractor  to  defendant,  who  was  engaged  in  the  erec- 
tion of  a  large  building.  Defendant  was  under  agreement  with  the 
owner  of  the  bailding  to  have  it  inished  within  a  certain  time  or  to  pav 
a  penalty  for  each  week  thereafter,  and  when  contracting  with  plaintiffit 
was  agreed  upon  between  them  that  if  the  penalty  should  be  incurred 
through  the  dilatoriness  of  the  plaintiff,  the  amount  of  the  penalty  should 
be  dedocted  from  the  eum  to  be  paid  by  de&ndant  to  plaintiff  nnder  the 
•  subcontract.  The  completion  ot  the  building  was  delayed  for  several 
.  weeks,  and  the  defendant,  alleging  that  this  was  the  fault  ef  the  plaintiff^ 
withheld  the  amount  of  the  penalty  when  settling  ap  with  him,  and  upon 
being  sued  therefor  pleaded  that  fact,  te  which  plaintiff  replied  that  the 
•delay  was  not  caused  by  his  dilatoriness,  bat  by  the  defendant  requiring 
him  to  do  extra  work,  and  also  by  defendant  net  being  ready  for  him 
when  he  besaa  4e  work.  The  jury  found  for  the  pUiatiff  on  all  the 
Issuea  thus  raised. 

HM,  That  the  verdict  should  net  be  disturbed. 
Sbo(<  V.  Braatofi..^^ ^ •^...^ * *...*—  40» 

4.  Sfefendanls'hMtmcted  tbeir  acents  at  New  Tork  to  charter  a  ship  to 
carry  certain  goods  thence  to  Sydnev,  C  B.  The  agents  chartered  plain- 
tifls'  ship,  and  the  voyage  was  earned  out  and  the  goeds  delivered,  and 
Teceived  by  defendants.  On  the  way  to  Sydney  the  vessel  called  at  Hal- 
ifax, whei««ne  ef  ike  defendant!,  who  had  previously  Deceived  the  char- 
ter-party, visited  her.  He  was  also  present  at  Sjdney  when  the  goods 
were  delivered.  On  neither  ocaaion  did  he  make  any  objection  to  the 
freight  payable  under  the  charter,  hat  snbseiiuently  refused  to  pay  it  on 
the  ground  that  the  fh^ht  was  too  high,  and  (hat  his  agents  had 
eyce^ed  their  antheritjjr  in  entering  4nto  the  eharter-party  at  that  rate. 

Hdd^  That  not  havintr  made  any  objection  either  at  flalifax  or  Syd- 
ney, although  foHy  aoquitinted  with  the  rate  of  freight  agreed  te  be  p^ld, 
and  having  reoeived  the  'full  beaeftt  of  the  eoniraet,  he  bad  thereby  rati- 
fied it,  and  mast  fulfil  his  obUgatiens  thereisnder. 
L^omer  €ltA.  r,  Starr  et  mi ^.  ...... ^. ..•-...- MS 

5.  The  plaintiff  entered  into  a  parol  agreement  wfch  defendant,  whereby 
in  consideration  of  his  maintenance,  which  was  to  be  secured  by  defend- 
ant's bond  with'two  sureties,  he  nnttertook  ro  give  def^sndant  a  deed  of 
tiisfimn.    Veitber  the  bond  nor  deed  were  given,  bat  plaintiff  liTod  with 
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defendant,  and' was  maintained  l>y  him  for  feveral  yean.  Than  troobl^ 
arose  between  them,  and  vlaintiff  went  away  and  brooKlit  an  action  to 
reco/er  the  farm.    Defendant  pleaded  an  eqaitahk  defence. 

ffeid,  t'  at  nndev  chapter  B^^  Revised  StaluteB^  section  ff.  the  Soprene 
Conrt  had  fall  power  lo  determine  the  equities  between  tl«  parties,  and 
that  npon  the  de^ndant  payint;  ^^  cos'*  of  the  anir,  and  pving  the 
required  bond,  the  plaintiff  shoa Id  exeeote  to  him  »  deed  of  rbe  farm. 
Ptmehy.  Chisfi^m ..•. 46> 

6^  Defendant  made  a  yerbal  amreameiit  wkh  plaintiff  to  pay  him  for  aay 
work  which  R.  might  reqnire  him  to  perform.  Plaintiff  pcHormed  wark 
for  R.  aoconHnfrly,  an«^  pvoenrad  from  kim  an  ackaowledKement  in  the 
following  form,,  which  he  presented  to  defeadaat  r.  "  BaUnce  dae  Mr. 
William  Cox  hrom  Alexander  Rbss,  at  thia  dale,  oae  homdied  and  fifty 
doUavB,  iSigned)  Alex.  Rom."  At  the  trial  a  verdiat  was  foond  io  pkiia- 
tifTs  favor,  and  a  rule  taken  to  net  the  same  aside. 

Bild,  that  though  the  paper  signed  by  R.  was  aot  ia  farm  aaeh  a  papw 
as  he  onght  to  htife  prepared  or  as  plaintiff  ought  to  have  accepted,  it 
was  anffieient,  after  verdict,  to  shew  the  air  aunt  aad  valae  of  the  work 
done  by  plaintiff  for  R.,  for  which*  defendant  had  agreed  to  pay.. 
C0Kr,BUiom 50» 

CONTRIBUTAEIES. 

See  CasaoKib'noii;. 

CONy£ISrTIO:K:AL  line  where  eatablisihecl  eonehidea  parties  to 

R999 et  ed.  f.MeXenzie, . ^ ^. . .... . ».^ •...•.. ^. .    6^ 

CONVICTIOH  sBstoinad. 

The  prisoner  having  pieked  »p  certain  goods  that  had  ffoate^  away 
from  the  wreck  of  a  steamer  approprlatech  themi  to-  his  awn  use.  He  was 
indicted  foi  larceny,  the  pioperty  h\  the  goods  being  laid  in  the  captain 
of  the  steamer,  but  at  the  trial  the  tlUdge  instructed  the  jpry  that  they 
could  not  convict  him  of  larceny.  The  prosecution  than  claimed  a  con- 
viction (or  a  misdemeanor,,  and  the  ji>ry  found  accordingly.  On  a  case 
being  reserved  for  the  firll  Court, 

Hefi,  WfLKiNS,  J.,  dissentiente,  that  under  sectfon  llO'Of  Cha-Zarceav         ^ 
A€i,32  &  33  Vie.,  chap   21,   sec  3-,  the  conviction   must  be  sustained 
and  that  although  the  oflbnce  was  prdbab^  committed  at  aea>  the  C6nrt 
had  fnll  jurisdictioa  in  the  premises.. 
TA/Qawav.  A/arrm _ , 1S# 


QVASHED. 


L.  Ob  aa  appKcatfon  for  ao  order  of  itUatfon,  there  was- no- clear  admis« 
fion  on  thb  part  of  the  reputed  father,  and  no  lact  of  intereourae  sworn 
to  except  by  the  mother,  whose  evidence  was  shaken  in  many  easential 
points.  The  conviction  was q^jashedon  appeal,  and  a  new  trial  granted. 
OveneerM  €/ P90t  v.  MeLeBan ^ ..•,     95i 

2..  Defendant  havine  been  aommoned  for  selMaic  intoxKatJag  liters  with- 
out license,  made  ai  written  confeeeton,  upon  which  tlie  jnstioes  inflicted 
a  penalty  upon  him  aa  for  a  fourth  oilhnce.  Defenda  it  was  aot  present 
at  the  trial,  nor  was- an v  iatimation  given  him  of  any  intantfon  to  pro* 
eeed  against  him,  exoept  aa  for  a  first  oflbnce.  The  original  convictioot 
in  the  three  previous  actions  against  the  defendant  were  produoed  and 
fcad  at  the  trial,  but  no  other  evidence  was  offered. 
Held  on  oertiwari  that  the  conviction  should  be  qnashed. 

^•GiUivra^y.  M^DimmLd ^, ................^ 32Qi 

See  BioJLMY. 
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CORPORATION,  Mortg^e  of  property  of: 

The  directors  of  a  company  incorporated  under  Acta  af  lA6t,  chaptef 
2,  RevUed  Statutei,  3rd  Soriee,  7S0,)  enritled  ''An  Act  for  the  incorpo- 
ration and  wradinjp  op  of  joiitt  itock  companies/'  bftve  pow«r  fo  nioft- 
^tre  the  property  of  the  company  to  discharge  ohligations  for  which 
the  sharfholden  are  liahlo,  and  would  continae  liable  in  their  own  per- 
aons,  if  there  was  no  roortgaire.  The  power  to  borrow  monej  hnplies  the 
power  to  VKN-rgraee.  In  makinf?  cftlis  upon  conrribntartes  tafnoionsei 
will  be  granted  hy  •  Jodgt  f»  the  BevemI  parties  rM)«iring  the  amoants 
for  which  they  are  liable  to  be  paid  within  a  specified  time,  withont 
costs,  unless  resisted. 
Inrt  Soak  Bride  f-  P^Uery  Manitfaciuring  C0 S54 

COSTS  on  setting  aside  pleas. 

See  Pbactigb,  Setting  aside  pleas. 

COURT,  Equitable  jurisdiction  o£ 

L  Plaintiffs*  caahier  gwe  a  bond  wherein  fw  was  joined  by  ftve  suretiea 
for  bis  tidelity  and  pood  conduct,  the  penalty  of  the  bond  beine  $40,000, 
and  the  condition  recitinj^  thlit  each  aorety  wIm'  bound  in  the  sum  of 
f  8,000.  The  cashier  becanie  a  defaulter  in  a  very  large  annonnt,  and  the 
plaintiffs  entered  into  negotiations  with  K.,  one  of  the  sureties,  which 
reaulted  in  an  agreement  between  them,  whereby  R.  undertoolc  to  pay 
•ne-flfth  of  «he  balanoe  d«e  upon  the  bond  after  the  deduction  nf  certain 
«redite,  and  ga^e  liis  note  for  the  ««KMnt.  Snose^uently,  plaintiffii  sued 
upon  the  boiHl,  crediting  in  their  pordeulars,  the  sum  K  had  promised  to 
pay,  but  had  not  paid  up  to  dmie  of  tlie  trial.  K.  pleaded  to  the  writ  * 
number  of  pleas,  one  being  ilint  tlM  hood  was  a  several,  and  not  a  joint 
and  several  bond,  an4  saveo  pleas  on  e^nitable  grounds.  The  jury  tound 
for  plaintiffs  in  a  less  amount,  hawever,than  they  c1aimed,hut  they  aoquW 
-esced  in  the  Teidiet,  and  made  no  attompx  lo  disturb  it.  K.,  alone  ot  ther 
defendants,  resisted  tlie  verdict,  contending  that  the  bond- was  a  several 
obligationv  and  ihatche  receipt  given  by  pla!ntlffii  to  him  at  the  time  of 
the  settlement  being  in  proof,  should  ba  eonsidered  as  payment  to  that 
extent  on  bis  own  account.  .   . 

Held,  that  K.  having  invoked  its  equitable  juritdictioR.  the  Court  had 
full  power  to  deal  with  the  case,  that  .the  bond  was  a  joint  and  several 
•obligation,  that  if  K.  had  actually  paid  the  amount  mentioned  in  the 
i^ceipt  be  miKht  have  grouAd  for  complaint,  but  that  not  having  done  so 
ithe  verdict  for  plaintiff  must  stand. 
Bank  •J  NovaSoetiav.ForwMnetaL...^,^ 141 


I  agreem( 
e«laim. 


to  work  a  portien  of  the«laim,  pAaintiff  reoeiving  two-thirds  of  the  pro- 
fits after  paying  all  expenses.  Defendant,  act'ng  as  Sheriff  of  the  County 
of  Hants,  levied  upon  and  sold  certain  gold  taken  ent  of  the  mine  by 
plaintiff  oQ  Ml  execution -against  O.  Plaintiff  having  bceught  trover  for 
the  gold  so  taken,  and  a  verdict  having  passed  in  his  favor. 

Held,  (I.)  That  tinder  the  agreement  to  work  the  mine  iof  a  share  of 
the  profits,  no  intevest  in  the  mine  was  transferred  to  plain  tiff  within  the 
coeaning  of  section  four  d  the  Scatuie  of  iVauds. 

( 2. )  That  the  sheriff  should  have  sold  ^on  ly  the  execution  debtors  share> 
leaving  the  purehaser  to  settle  with  the  plaintiff. 

(3.)  That  theogh  the  irerdlct  for  plaintiff  might  be  set  aside  and  a 
Slew  irkl  ordered,  it  sot  appear hig  rtiat  the  defendant  by  the  sate  put  it 
out  of  the  plaintiff's  power  to  take  the  property,  or  pursue  his  remedy 
aeainst  the  purchaser,  yet  the  plaintiff  having  an  undoubted  right  *o  a 
share,  if  .not.  the  whole  of  the  gold,  under  the  equitable  powers  of  the 
Court,  it  ought  to  be  referred  to  a  Muster  to  aart rtain  the  agreement 
4)etween  plalnxiff  and  6.«  take  aa  account  of  the  expeoses  4f  working  the 
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mine,  &c,,  and  report  the  balance  if  uiy,  wbich  was  due  by  tbe  plaiatiiF 
t»  G.  at  the  time  of  the  lery.    The  qaeetien  of  ooets  to  be  dedded  after 
the  making  of  the  Master'i  report. 
McDonald  r.  GeUkrt '. .*...  UI 

Ste  CONTSAOT,  5. 

CKOWN  LANDS,  AssigDment  of  right  to  receive  grants  of. 
Eights  of  mortgagee  of  right  as  against  assignee. 

Set  MoKTeAeui. 

DEBT,  Notice  of  assignment  ofl 

O*Cimn0rf.  Weeks « 71 

DEED. 

See  CoLOEABLx  TiTLB,  Miirom. 

,  Effect  of  begbift  obt. 

McDmaidy  ^ois 2W 

DEFAULT,  Kemoval  of  judgment  by. 

1.  Defendant,  afi^aat  whom  a  jadgment  by  default  had  beec  regalarlj 
entered  up.  applied  within  a  year  te  ha^e  the  jodgmem  aet  aside,  and  to 
be  allowed  to  eome  in  and  defend,  diseloaing  a  defenee  on  the  merita. 
Plaintiff  wai  allowed  to  controrert  the  raeritorioaaneia  of  tbia  applica- 
tion, bnt  the  Judge  decided  to  grant  it  on  terma. 

ffeldf  That  having  to  exereieed  hit  diacreden,  the  Jodge'a  deciaioii 
would  not  be  inter fei^  with. 

*    Sembkf  It  is  not  a  matter  of  right  for  plaintifl  to  reply  by  affdarit  te 
applications  of  this  kind,  and  where  he  is  permitted  to  do  so,  he  should 
confine  himselt  to  the  estahlishlDgof  such  other  facts,  exclnaire  of  merita, 
as  might  be  considered  sufBeient  to  defeat  the  application. 
Woodworthw.Cvtten.,^ 394 

t.  A  judgment  by  defeolt  will  be  set  aside  as  a  matter  of  eonrae,  and  the 
defendiint  admitted  to  plead  where  the  default  has  been  marked  in  conse- 
quence of  a  misapprebensiott  on  the  part  o{  the  defenchint's  attorney, 
unless  there  has  been  unreaaonabfe  delay  in  making  the  application. 

What  is  refsonable  time  must  depend* upon  the  cirenmitances  of  each 
particular  case. 
Cook  y.Sunmer  eld,., 536 

DEMAND  only  necessary  where  something  is  to  be  dose!. 

Starr  iimnufacturinf  Coi,r,  Fmirhcmie,,,. » » »    4(^ 

DEMUKRER  sasteined. 

A  charter  party  eontarned  the  fbllowing  dmiee  r  "-It  fe  agreed  that  tha 
respensihility  of  the  charterer  ceases  aa  soon  as  the  cargo  it  on  board,  the 
Tcrael  holding  a  lien  on  the  cargo  for  freight  and  demnrrage  '*  Plain* 
tiffs  sued  defendant  (the  diarterer)  for  tike  freight,  setting  out  in  their 
declaration  that  the  Tessel  was  loaded  and  preoeeJed  ta  sea  with  her 
carsro,  and  delivered  the  eargo,  &e. 

Defendant  demurred. 

Beldt  that  the  demurrer  should  be  snstained,  as  the  declaration  showed 
that  defendant  was  not  liable. 
€ooketml,r.MeLeod 9» 
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DESERTION. 

See  BiOAMT. 

DIKECTOKS,  Power  of  to  mortgage. 

See  CoBPOBATioir. 

DISTRESS  for  rent. 

See  TuBtPAtt,  4. 

DOWER,  Waste  by  tenant  in. 

Se4  Wastb. 

EASEMENT. 

Defendant  demiied  to  the  plaintiffs  a  water  power  derived  from  the 
Dartmoath  lakes  (torn  which  weter  was  alto  drawn  for  the  suppW  of  a 
canal.  The  power  demised  was  to  be  ot  no  less  extent  than  plaintiffs 
then  enjoyed,  and  as  moch  more  as  defendant  oonld  spare  after  providing 
the  water  neoeasary  for  the  working  of  the  canal.  Defendant  haring 
opened  the  sluice  of  the  dam  which  retained  the  water,  not  for  any 
Deeded  nse  of  the  canal, 

Helil,  That  the  water  so  expended  was  not  expended  within  the  excep- 
tion in  favor  of  the  canal  and  was  a  violation  to  the  plaintiffs' right  to  all 
the  water  with  that  exception. 

AIbo,  That  defendant  conld  not  be  permitted  to  raise  the  question  whe- 
ther the  interference  on  his  part  was  or  was  not  practically  injurious  to 
the  plaintiffs. 

Personal  service  of  a  rule  mst  is  waived  bv  appeannce. 

A  demand  is  onlv  necessary  where  something  is  required  to  he  done, 
as  money  paid,  decid  executed,  &c. 

A  rule  ntst  for  an  attachment  for  breai'h  of  an  injunction  need  not  state 
.  that  it  was  granted  on  reading  the  injunction.    All  that  is  necessary  is  to 
produce  the  injunction  in  Court. 
Starr  Manufaeturing  Co,  w.  Fairbanki ••...  ...•     46 

EJECTMENT,  Verdict  in  sustained. 

Fetter  w.  Potter SIO 

ESTOPPEL. 

Plaintiffs  father  mortf(ag«d  a  lot  of  land  to  defendant,  and  subsequently 
defendant,  with  the  consent  and  by  the  direction  of  the  father,  conveyed 
the  lot  in  fee  simple  to  N.  M.  After  the  death  of  the  father,  plaintiff 
brought  suit  under  his  will  against  defendant  for  the  land. 

Htld,  That  the  father,  by  consenting  to  the  conveyance  of  the  land  in 
fee  simple  to  N.  M.,  was  estopped  from  redeeming  it,and  as  plaintiff  was 
in  no  better  position  than  her  father,  judgment  should  be  for  defendant 
McLeod  T.Campbell 456 

EXECUTION,  Revivor  of. 

Where  a  flrst  execution  is  sued  out  within  six  years  of  judgment  it  it 
not  necessary  to  issue  the  next  execution  within  six  yean  from  the  issu- 
ing of  the  one  last  previously  issued. 

The  appointment  of  a  special  deputy  or  bailiff  by  a  party  to  a  snit  dis- 
charges the  Sheriff  finom  all  rssponsibility. 
Cochran  r,  Ben .' 488 
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EXECUTION,   Sale   of  partnership   property  under  for  individiiAl 
debts. 
Me^naldy.  Geldert 5M 

EVIDENCE,  Conflict  of. 

Plaintiff  was  book-k«eper  for  defendant,  and  claimed  a  balance  of  sal- 
ary due  him,  alleeinf]^  that  the  hirini?  was  for  SI 600  a  jrear.  Defradant 
contended  that  plaintift's  salary  was  only  $1000,  which  had  hern  paid  him 
in  fall.  Their  respective -statements  as  to  the  terms  aereed  apon 
between  them  were  very  oonflicting;,  bat  in  corroboration  of  defendant's 
was  the  fact  that  at  the  end  of  the  year  for  which  the  siilary  was  to  be 
paid  the  pUi.itiff  entered  it  in  the  books  as  only  $1000.  The  jaiy 
,  found  for  plaintiff. 

Held,  that  there  should  be  a  new  trial. 
McNutt  y,  McDonald 17$ 

,  New  trial  granted  on  dificoveiy  of  new. 

Rennerr.  Halifax  Steamboat  Co 33$ 

-,  Plans  from  Crown  Land   Office  not  shewn  to  be 


authentic  rejectad. 

Walker  etal,r,Bayer$ 270 

Se$  Bill  of  Sale — CARBiBB^-CoKTicrioir. 
Parol  Etidbnob^Rbokipt. 

FOECIBLE  ENTRY. 

Plaint! A,  as  Trasteet  of  a  School  Section,  had  ooeapied  since  1853, 
a  lot  of  land  re8er%'ed  for  them  bv  S  O.,  who,  however,  had  omitted  to 
rive  them  a  deed.  In  1871  defendant  obtained  a  deed  from  the  heife  of 
8.  O.,  knocked  down  the  fence  aronnd  the  lot,  and  plonsfhcd  the  land. 
•  Plaintifls  proceeded  against  him  for  forcible  entry  and  detainer,  bnt  the 
/ad(?e  presiding  at  the  trial  ruled  that  in  the  absence  of  evidence  of  vio» 
lence  and  terror,  the  complaint  conld  not  be  sustained. 

Held,  That  his  ruling  was  correct. 
Brundige  et  aL  v.  Thomp$on '. 35$ 

FORECLOSURE  AND  SALE,  Powers  of  Court  in  controling. 

1.  Where  an  order  of  forecloaore  and  sale  ef  a  coal  mine  was  made,  B.» 
one  of  the  largest  shnreholderB  in  the  Company  owning  the  mines, 
applied  for  an  order  directing  certain  coal  to  be  sold  first  before  dealing 
with  the  mine  itself.  The  Judge  refused  to  give  the  order,  and  B. 
appealed.  The  day  of  sale  was  fixed  subsequent  to  the  term,  and  with 
the  undewtanding  that  if  the  cause  was  not  reached  on  the  last  day  of  the 
term,  a  further  postponement  of  the  sale  might  be  moved  for.  The 
cause  not  being  reached  and  argued, 

Held,  That  the  sale  should  be  postponed  on  terms  being  given  by  B. 
Murdoch  et  al,  J,  LawBon  €t  al ..^« 454 

S.  Plaintiff,  who  was  mortgagee  ef  certain  coal  areas,  &c.,  having  com- 
menced an  action  of  foreclosure  against  the  defendants,  who  were  trus- 
tees of  the  same,  and  obtained  an  order  of  sale,  B  ,  one  ef  th6  cestuU  que 
tnuty  applied  to  the  Court  on  petition  setting  out  that  shortly  before  the 
date  of  the  order  there  was  ready  for  shipment  at  the  mine  a  large  quan- 
tity of  coal  whicli,  if  sold  and  the  proceeds  applied  to  that  purpose,  would 
be  more  than  sufficient  to  pay  the  amount  due  on  the  mortgage,  and 
claiming  that  the  sale  of  the  niine,  under  the  eiroumsunoes,  would  be  a 
great  injustice. 
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BMy  that,  where  eqiStT  to  the  «*€jeiM  ^ue  isnmi  i«()ii1rM  ft,  esiMCially  if 
the  mortgagee  be  not  prejacUeed  thereby,  the  Coart  posMStes  the  power 
and  will  exerciee  it  to  dispose  of  each  portionp  of  the  mortfaged  property 
at  will  least  injare  the  iaort|j(ai;ed  property  and  yet  extingaieh  the  debt. 

The  case  was  referred  to  a  BiMter  to  uke  evidenee  oa  the  sabjeet  of 
the  coals  allefred  to  hare  boMi  raaeed,  and  lepert. 
Mwdoeh  r,  Lawnonet  al &3d 

rORFEITURE  of  Mining  Areas. 

The  relators  in  this  case  soD(rht  to  hare  a  lease  granted  by  the  Crown, 
of  certain  gold  mining  aress  set  aside,  on  the  ground  that  It  hnd  been 
granted,  improvidentlv  and  in  derogation  of  relators  fights.  They  had 
taken  out  a  lease  in  April,  1862,  but  were  in  arrears  for  rent  thereon  in 
February,  1863,  when  a  new  lease  was  laken  oat,  and  some  rent  paid  on 
ks  accoaat,  but  none  of  the  rent  then  over-dae  paid.  After  working  oo 
the  areas  for  a  month  all  operations  were  discontinned,  and  in  October  of 
the  same  jear  the  Gold  Commissioaer  declared  the  leiMe  forfeited,  and 
granted  the  areas  to  other  parties.  This  lease  also  being  forfeited  another 
lease  was  granted  to  third  parties  in  1866,  and  in  1868  the  relatora 
•ought  to  have  this  lease.set  atidoy  allcffiag  that  they  had  been  misled  aa 
to  the  law  by  the  Deputy  Gold  Commissioner,  but  this  was  contradicted. 

Held,  That  the  relators  had  not  shown  any  ground  for  the  lease  being 
let  aside,  they  having  forfeited  all  claim  to  the  areaa,  and  that  in  any 
event,  they  were  too  late  in  applying  forielief. 
The  Qfieenw,  Snow  etai,. *.......• 873 

f  Sbttino  Abidel 

A  lease  of  certain  caal  areas  granted  to  S.  was  declarsd  forfeited  by 
the  Commiseioner  of  Mines,  on  the  ground  that  the  areas  had  been 
abandoned,  and  not  effieatively  and  coaiinoally  worked  for  the  spaos  ot 
one  year.  S.  was  absent  from  the  Province  at  the  time  the  proceedings 
were  taken,  and  the  only  notice  given  him  was  by  ineaas  of  a  paper 
posted  upon  a  cliff  near  the  sea-shore,  the  areas  being  under  water.  This 
notice  was  defective  tor  want  of  definiteness  as  to  the  charges  agninst  S.» 
and  moreover,  there  wan  no  evidenee  given  before  the  Commissioner  that 
the  Sheriff  who  posted  the  notice  had  made  an^  enquiry  to  ascertain  wha* 
ther  there  was  any  agent  or  person  employed  in  connection  with  the  pre* 
mises  upon  whom,  in  the  absence  of  o.,  the  notice  could  have  been  ser* 
ved,  nor  was  any  evidence  given  as  to  the  locality  of  the  cliff  upon  which 
the  paper  was  posted,  or  its  contiguity  to  the  areas  in  Question. 

Held,  Thst  the  preliminary  notrce  being  deficient  in  so  manv  points, 
all  proceedings  fonnded  upon  it  were  void,  and  therefore  the  forfeiture 
roust  be  set  aside. 
In  re  Swerd'e  Lease 889 

FRAUDULENT  conveyance. 

In  1844,  Alexander,  the  father  of  Hogh  and  Archibald,  conveyed 
oeriain  premises  to  Hagh  upon  the  eonsidaration  of  a  bond  for  hi« 
maintenance  given  by  Hugh.  All  three  continued  to  Kve  npon  and 
work  the  premises  |ogether.  In  January,  1863,  the  plaintiff  issued  a 
writ  against  Hutrh  which  ripened  into  a  judgment  in  October,  1864.  In 
June,  1864,  Hagh  conveyed  to  Archibald,  the  consideration  being  stated 
at  the  trial  to  be  a  verbal  agreement  that  Archibald  should  asiiume  the 
burden  of  mnintaining  the  father,  as  Hugh  wished  to  so  away.  In 
1866,  plaintiff  obtained  ajudgmentnt  against  Alexander,  toe  father,  and 
in  1869  executions  were  issued  npon  both  iudgments,  the  lands  were 
levied  upon  bv  the  Sheriff,  and  sold  theiennder,  and  a  deed  executed  by 
him  to  the  ptaintiff,  who  thereupon  brought  an  action  of  ejectment 
against  the  father  and  two  sons,  and  verdioi  was  found  far  the  defhnd* 
ants.    Ujxm  rule  atsi  for  a  new  trialy 
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Held,  that  Hugh's  title,  wbateTer  it  viffht  liAf«  beM  worth  at  it« 
inception,  hnd  beeome  valid  in  1866,  the  time  of  the  plaintiff's  jadgment 
against  the  father,  but  the  cooTeyance  from  Hngh  to  Archibald  having 
been  execoced  subsequent  to  the  serrlce  of  plaintiffs  writ  npon  the 
former,  and  while  the  action  was  penning,  and  not  being  supported  by 
any  valuable  consideration,  must  be  deemed  to  be  a  fraud  on  Hngh  s 
creditors,  and  void  under  13  Elizabeth,  ch.  5,  and  that  therefore  the  roto 
n»t  should  be  made  absolute. 
Smith  r,AfcLemnetcU K^ 

GAS  COMPANY  not  responsible  to  occupiers  of  property  for 
injuries  caused  by  defective  fittings  not  the  property  of  the 
Company. 

Dodgt  Y.  BaUjax  Gom  Co SS5 

Tremainer,  HaHJiu:  Gat  Co S60 

GOLD  MINK 

See  Stolbh  Fsopbstt. 

GRANTj  Crown  may  attack  for  excess.  Monuments  referred  to 
control  quantities  and  distances. 

Seyeml  erown  grants  from  which  plaintiff  deduced  his  title  purported 
to  conyey  a  specified  number  of  acres,  described  as  contained  within  lines 
commencing  at  a  fixed  point,  and  ronning  specified  distances  to  other 
points  indicated  by  marked  trees  and  other  monuments,  which  appeared 
upon  plans  annexed  to  and  referred  to  in  the  body  ot  the  grants. 

ffeid.  That  the  monuments,  beings  ascertained,  must  control  the  quan- 
tities purported  to  be  granted,  and  the  distances  mentioned  in  the  grants, 
notwithstanding  the  fact  that  the  number  of  acres  included  in  that  case 
would  be  enormously  in  excess  of  the  number  which  the  gran  tn  purported 
to  giro.  The  least  objectionable  of  all  difficulties  is  to  make  quantities, 
whether  too  great  or  too  small,  yield  to  actual  monuments  on  the  greund. 

Per  Sib  W.  Toimo,  C.  J. — The  grants  might  have  been  attacked  by 
the  crown  fbr  excess  but,  in  the  absence  of  such  proceedings ,  the  lani 
included  could  not  be  re-granted  to  a  stranger.  Under  the  usage  of  the 
Court,  parol  evidence  is  admissable  to  shew  the  actual  ppmrion  and  sur- 
reys of  lands  incmded  in  grants  of  wilderness  and  wood  lands. 
Damson  ▼•  Benjamin,.* 474 

GUARANTEE. 

1,  H.  K.  R.,  having  been  employed  by  defendant  te  build  a  vessel  for 
him,  employed  plaintiff  as  a  sub-contractor,  to  plank  her.  Defendant 
executed  and  delivered  to  plaintiff  a  guarantee,  based  upon  an  agreement 
between  the  latter  and  H.  E.  R ,  for  the  performance  of  the  snb^ntract, 
which  had  been  drawn  up  but  which  was  not  signed.  A  clause  varying 
its  terms  having  been  adaed  to  the  agreement  subsequent  to  the  giving  of 
the  guarantee. 

Be(d.  that  the  eflbet  of  the  variation  was  to  relieve  the  defendant  of  all 
liability  on  the  guarantee. 
Thibedeau  r,  Rytreon SSI 

S.  C.  being  lan^ely  indebted  to  plaintiff,  an  agreement  was  entered  into 
in  December,  1S69,  that  on  or  before  May  1st,  1870,  all  accounts  should 
be  settled  and  adjusted  between  them,  and  that  then  C.  should  pay  to 
plaintiff  the  full  amount  found  dne  to  him  on  such  adjustment  in  three 
and  six  months  from  the  said  ICay  1st  It  was  further  stipulated  in  the 
agreement  that  in  the  event  of  C.  failing  to  adjust  and  settle  the  aoconnti 
on  or  before  the  day  mentioned,  then  pGiintiff  might  canse  an  a^justmeat 
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to  be  made  by  one  F.  by  May  15th,  or  as  loon  thereafter  as  the  same  co«l<l 
be  completed,  wbkh  adjnttmeot  should  beas  biDdiDg  opoti  the  parties, as 
If  made  by  them  in  person,  and  the  amount  fonnd  doe  thereon  lo  be  paid 
.  as  before  stipulated.  The  performance  of  this  agreement,  on  the  part  of 
C,  was  paarantecd  by  the  defendants,  without  any  limit  being  stated  as 
to  their  liability  thereunder.  No  adkistment  of  the  accounts  heing  made 
In  December,  1869,  C.  and  one  of  the  defendants  sought,  in  April,  1870, 
to  effect  a  settlement  with  plaintiff,  bnt  could  liot  eucceed  owing  to  plain- 
tiff's conduct,  and  on  May  10th  the  whole  matter  was  handed  orer  by 
plaintiff  to  F.  who,  however,  was  preyented  from  giving  immediate  atten- 
tion to  it,  and  did  not  make  his  award  until  December  SSnd,  1870,  when 
he  found  that  there  was  due  to  plaintiff  the  sum  of  $10,984.60.  Plain-  • 
tiff  having  sued  defendants  on  their  guarantee,  they  pleaded  fraud  and 
misrepresentation,  and  that  plaintiff  had,  by  bis  own  eonduct,  releaaed 
them  from  their  liability,  In  sopport  of  the  first  defenee  they  introduced 
strong  evidence  to  prove  that,  at  the  time  of  the  signing  of  the  guarantee, 
plaintiff  had  largelv  underestimated  the  amount  of  (^.s  indebtedness  to 
him,  in  Older  to  Induce  them  to  enter  inio  the  guarantee.  This  plaintiff 
denied. 

Held,  That  whether  or  not  plaintiff  had  deceived  them  as  to  the  amount 
of  C.'s  indebtedness  to  him,  they  were  relieved  from  all  liability  under  the 

Giarantee,  because  he  had  by  his  own  conduct  so  delayed  the  adjustment 
tween  himself  and  G.  as  to  materially  alter  their  position,  the  agreement 
being  that  on  the  amount  being  ascertained  C.  should  pay  plaintiff  in 
three  and  six  months  from  May  1st,  whereas  F.'s  award  was  not  made 
until  move  than  the  six  months  bad  folly  expired,  and  this  delay  dis« 
charged  the  defendants. 

The  declaration  was  so  framed  as  to  allege  that  defendants,  as  sureties, 
were  liable  to  p^y  to  plaintiff  in  one  sum,  on  the  22nd  December,  what 
by  the  agreement  declared  apon,  and  whose  performance  they  had  goa* 
rantecd,  C,  their  principal,  was  bound  to  pay  in  two  sums  on  1st  August 
and  1st  of  Niivonber,  respectively.  It  also  contained  a  count  on  an 
aceonnt  suted.    Defendants  demurred  to  the  whole  declaration. 

Held,  That  there  should  be  judgment  for  the  defendaitts  on  the  first 
count,  and  fbr  the  plaintiff  on  the  second. 

Adams  r.  MeFariane 879 

HUSBAND,  Liability  of  for  support  of  wife. 

Defendant  having  seduced  plaintiffs  sister,  was  induced  tm  marry  her 
by  the  solicitations  of  her  father,  who  profeased  his  willingneei  in  such 
case  to  sopport  her.  Immediately  after  the  marriage  defendant  left  his 
wife  who,  without  notice  to  her  husband,  went  to  live  with  her  brother, 
the  plaintiff,  with  the  intention  of  charging  her  hnsband  with  her  support. 

Held,  that  plaintiff  could  not  recover. 
Manning  r,  £h  Wolf. 261 

,  Liability  of  for  waste  committed  by  the  wife  before 

marriage. 

2V(t»  si  o/.  ▼.  iSufts  el  oi 497 


HUSBAND  AND  WIFE 

5ee  BiOAMT. 

INJUNCTION,  Attachment  for  breach  ot 

Starr  Mmu/aOmng  C^.  r.  Fairbank$ •••••••••••.•••••••    46 
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INSOLVENT,  Biscbttiige  of  sntpeiided 

Theint^vent,  htLrmf^  deieriMaed  to  fteii  bumeM,  di«poMd  of  tke  stock 
of  fsoods  oo  haiHi  to  liU  isoghter,  for  the  niin  oftl.OOO,  who  cominoed 
(he  basinets  for  the  beoeflt  of  the  ftmWj,  the  iosolvent  eMistios  tm  *  • 
derfc  Ko  money  was  paid  by  the  d«agh€er  (or  the  goods  at  the  Une  of 
porchase,  or  aabee^oeDtly,  nor  wm  any  security  tabsa,  bat  M  the  tiiao 
of  the  asBigamtnt,  aboat  a  year  aft«r,  tm  inaolvent  handed  to  the  assisnee 
the  Dote  of  one  A.  tor  the  saea  of  $1,000,  which  wan  never  paid.  Ii  was 
admitted  by  the  insolveDi  that  afttr  he  ceased  to  do  haaiaess  he  collected 
debts  dae  him,  and  lived  «poa  them,  and  paid  oothiniji;  to  his  crediioia. 
Ko  iaveatory  was  ukea  or  valaatioo  made  of  the  ftooda  at  the  time  ol 
the  sale,  httt  rhe  iusolTent  said  that  the  sam  of  $1,000  vea  shout  their 
Taiae.  The  Jad^^e  of  Probate  having  granted  a  Aiscbacso  with  a  ftrstr 
class  certificate,  fnom  whieh  the  cfeditora  appealed, 

Held,  that,  thoogh  the  insolvent  might  not  have  deprived  himself  of 
all  right  to  a.  disdiarge,  undar  the  oiroamatoAces,  it  should  be  of  tha 
aeoond  class,  an.d  siMpaoded  &>r«he  period  of  two  faafa^ 
Re  DmtM  Matkestm 5S8 

INSOLVENT  ACT,  Policy  of. 

Mmrveifv,  C#ftMr...v ....,; »v *...  101 

INSURANCE,  FIRE,  Meet  of  Y«rbftl  imnder  «f  policy. 
See  AaaioirxKHTi . 

INSURANCE,  MARINE 

1.  The  Association  of  vrhich  defendant  waa  a.manftber  issued  a  policy 
insuring  olaintifTs  vessel  againrn  total  loss  for  the  period  of  one  year.  The 
vessel,  wnile  on  a  voyage  from  St.  Domjpgo  to  Boston,  enooontered  a 
violent  storm,  in  consequence  of  which  she  was  obliged  to  run  lor  Bcr- 
moda,  where  she  arrived  in  a  badly  damaged  and  leakv  condition.  A  sur 
vey  waa  bebl  on  February  26(h  and  again  on  March  lOth,tD  aooertain 
the  extent  of  damage,  bat  in  the  interim,  on  the  6th  March,  the  ma<ter 
wrote  the  pUintifF  informing  him  that  th^  expense  of  repairing  at  Ber- 
moda  would  be  mere  than  tlie  vessel  had  coat  or  was  worthy  and  stating 
that  he  would  abandon  her  to  the  underwriters  and  sell  her  for  the  Hen&> 
fit  of  all  ooncemed.  The  sale  was  held  on  the  1 3th  Maroh  and  the  result 
cummanicated  to  the  plaintiff  i»y  letter  dated  the  Iftth.  The  plainttiT !«•• 
tified  tliat  the  cencentaof  the  first  letter  were  eommonicated  to  the  unds»> 
writers,  and  a  verbal  notice  of  abandonment  given,  and  a  claim  lor  a  total 
loss  made,  but  the  evidence  on  these  points  was  contradictory  Tha 
jury  found  a  verdict  for  plaintiff  and  a  rule  waa  taken  to  set  it  aside. 

Hdd,  perSm  W.  Youno.  C.  J.,  That  the  oral  abandonment  by  plaia- 
tiff,  coupled  with  the  exhibition  of  the  roanter^s  letter  of  the  6tb  Man-h, 
and  his  claim  for  a  total  loss  was  enough  to  satisfy  the  law.  Alw,  that 
notice  was  in  time,  even  though  the  sale  on  the  15th  March,  reduced  it  to 
a  matter  of  form  and  gave  the  underwriters  no  option  and  no  opporta- 
nity  to  repair. 

Per  JoavsTOVB,  £.  J.,  Tha  time  at  which  the  notioaof  abandonment 
was  given  was  essential  to  plaintiffs  right  to  recover,  and  it  appearing 
that  the  sale  was  made  before  the  Hbandonmeiit,'or,  at  least,  that  it  was 
doubtful,  there  must  be  a  new  trial* 

If  the  rale  were  made  before  noiice  of  abandonment  to  the  underwriters, 
the  sale  would  be  the  act  of  the  agent  of  the  owners,  and  inasmuch  as  it 
would  deprive  the  underwriters  ef  the  option  of  repairing  the  vessel  or 
otherwitie  dealing  with  her,  the  abandonment  would  be  tnefiectnal. 

The  cost  of  repairing  the  vessel  taken  in  conneetioo  with  her  value  when 
repaired,  would  have  jnstiAed  abandonment,  but  the  vessel  being  in  a 
flaee  of  safety,  and  there  being  regidar  opportnnitiee  for  ooamnaicating 
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wHh  the  o«iMf«  tii4  onderwHteiv,  the  mJ^  is  the  alweiiw  of  toebr  ooi» 
mtmlcation  wts  illegal. 

Per  WiLKiNt,  J.,  T%e  CMe  belnip  one  of  eomtnicrm  total  lost,  and 
DO  circamttaDOe  being  profied  to  take  i*.  out  of  the  establklMNl  rale  of  law, 
dne  notice  of  abandonment  to  the  andenrriien  was  an  etientiaJ  eondttion 
to  the  plain tKF's  right  to  recover,  Notiee  being  eitential  the  onni  of 
etublithing  it  wai  on  the  plaintiff.  The  notice  contminerl  in  the  matter's 
letter  of  March  6th,  snppoiing  it  to  have  been  commanleaeed  to  the 
nndenrriterti  wt»  incflTeetaal  ae  it  ga^re  tliera  oo  Of^portnaitj  of  electing 
to  repair  the  vetiel.  Urgent  neoetaity  aloae,  the  ejLiatenee  of  which  was 
negatired,  con)d  hare  made  the  tale  lawful. 
MorUm  w.  P^Uillo ,., 1 

S.  An  action  Is  not  mftlntainabte  as  for  a  total  loea  of  freight  where  it 
appears  that  the  vessel  might  have  been  nspaJred  at  a  reasoaahle  coat 
within  a  reasonable  time,  and  coBTcyed  a  portkm  of  the  emxo  to  the 
port  of  destination. 

Where  a  policy  of  maaiance  was  iseoed  on  freight  on  a  TOjrage  "  st 
snd  from  Baenos  Ayres  to  Matanaas,  Cuba,"  and  there  was  an  endorsee 
ment  on  the  poliey:^  Permission  granted  under  this  policy  for  the 
barqoe  '  Daniel '  to  proceed  from  Monte  Video  to  Cardeaaa,  calling  at 
Barbados  for  orders  Instead  of  Bnenos  Ayres  to  Afatanaas." 

Seld,  that  rho  poHcj  and  the  endorsement  muMt  be  read  together,  and, 
that  so  read,  the  voyage  insured  must  be  taken  to  have  heen  a  voyage 
itom  Bnenoa  Ayres  to  Cardenas,  with  liberty  to  go  to  Monte  Video  ae 
an  intermediate  port. 
WiiMM  y.  The  MerchanU' Marine  Insurance  Co 81 

8.  Plain tffls  faMnred  their  vessel  with  defendante  on  time»  the  policy  being 
elated  to  be  '*  agahiBt  total  loss  Hat  sabject  to  general  avsrage,"  and 
also  containing  the  following  special  clause,  via.:  "that  the  acts  of  the 
aasneed  or  asaarws  in  sastoriBg,  saving  and  prsserving  the  property  in- 
eored  in  ease-  of  disaster  ahaU  doc  be  considered  a  waiver  or  aoeeptance 
of  the  abaindoD«Beat."  The  vaseel  was  stranded  in  St.  John  harbouf, 
and,  after  a  eaceinland  cotpetent  sarvev,  declared  to  be  so  much  dam- 
aged as  to  be  not  worth  repairing,  and  the  plainiiffs  thereapen  ga^ 
notice  of  abandaament  to  the  dafendantt  and  ordesed  a  sale  ot  the  ship. 
The  defendants  seat  an  agent  to  the  apot  who  snooeeded  in  o  few  days  la 
having  the  ship  floated  and  placed  in  a  sitaatkm  to  he  repaired,  where- 
npon  thoy  aotifled  the  plaimiis  that  they  declined  to  aooept  the  aban- 
donment, and  required  the  plautiiRt  to  take  the  vessel  and  repair  her% 
The  plainMs,  howarar,  proceeded  with  the  sale,  and  the  ship  w«is  boufi^ 
in  by  the  defendants,  registered  in  the  name  of  their  agent  and  rspaired 
and  navigated  at  their  cost  and  for  tlieir  beneit  lor  two  jFoars.  Plaiatiffi 
claimed  for  a  total  loss. 

Held,  that  although  it  was  not  an  absolute  but  a  coostructive  total 
loss,  notice  of  abandonment  having  been  dnlj  given«  the  liability  ot 
defeadaaiB  attached. 

That  no  special  form  of  notice  of  ahundonment  was  required  provided 
the  iniention  to  abandon  was  clearly  made  out. 

That  as  the  plaintiffii  had  acted  upon  the  judirroeut  of  competent  sor* 
veyom  that  the  veaael  was  not  worth  repsiring,  and  upon  their  own  bona 
,/Sds  opinion, they  were  justified  in  the  abandonment  and  sale  of  the  vessel  : 

And  finally,  that  althoagh  if,  under  the  special  clanse  in  the  policy  the 
defeadante,  after  repairing  the  ship  had  tendered  her  back  to  the  plain- 
tiftd  the  latter  wonia  have  been  boaiid  to  accept  her,  yet  not  having  done 
ao  bat  retained  her  for  their  own  benefit,  they  muHbe  held  to  have  accep- 
ted the  abandonment,  and  most  therefore  pay  to  plaintifls  the  full  amount 
of  their  claim. 
Baker  et  al,  r.  Brown • • 100 

4.  Defendant  was  agent  for  the  owners  of  a  vessel,  and  acting  as  such 
had  her  insnred  with  plaintiffs  in  the  anm  of  MOO.  On  the  vessel  being 
lost  the  plaintiffs  paid  him  the  full  amount,  and  then  subsequently 
discoverea  that  the  poUvy  had  been  void  on-thegfonnd  of  over-insurance, 
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the  T«flae]  Mng  yalned  at  $4,000  %n\j,  while  the  was  insured  in  two 
other  eompanies  for  $6,200  prior  to  beiofc  insured  with  plaintiffs,  of  which 
fiict  thej  had  no  Icnowledffe  wlien  they  insured  her.  When  this  heoame 
known  to  ihem  they  sought  to  recover  hack  the  amonat  paid  defendant. 
The  defendant  had  not  l^n  aware  of  the  'orer-insorance,  and  had  acted 
in  perfect  good-faith.  Soon  after  receipt  of  the  money,  and  hefore  notice 
from  plaintiffs,  he  had  accounted  with  nis  principals  for  the  fall  amount 
in  a  settlement  between  them. 

Held,  that  the  defendant  conld  not  be  compelled  to  reftind  the  amonnt. 
Union  Marine  Inauramce  Co,  ▼.  Metder • 831 

5.  Plaintiff  shipped  a  cargo  consisting  of  dry  and  pickled  fish,  pork,  oats, 
peas,  &c,  to  Demerara,  part  of  the  cargo  being  on  deck,  and  insured  it 
with  defendaau.  By  the  policy  the  latter  were  not  to  be  liable  for  par- 
tial loss  or  pariicnlar  aTorage,  unless  amouating  to  Ave  per  cent,  and  as 
to  the  oats  and  dry  flsh,  to  be  free  from  aTorage  unless  general.  On  the 
way  the  yessel  encountered  very  heavy  weather,  lost  all  her  deck-load, 
sprung  a  leak,  sustained  damage'  to  her  rigging,  and  so  was  compelled  to 
pat  into  Barbadoes  for  repairs,  where  the  cargo  was  landed,  and  after  aur* 
vey  sold  by  the  master  The  cargo  was  all  more  or  less  iniured  by  water, 
and  according  to  the  evidence,  the  fish,  If  ref^hipped,  would  have  been  of 
little  value  when  it  rsached  iu  destination.  The  plaintiff  knew  nothing  . 
of  what  had  been  done,  until  he  received  the  accoant  sales  of  the  cargo, 
with  the  protest  and  aurvey,  and  these  he  at  onbe  sect  to  the  defendants. 
He  claimed  for  a  totel  loss.  Defendanu  contended  that  the  loss  was  only 
partial,  and  that  the  cargo  ought  to  have  been  forwaMed.  From  the 
evidence  it  did  not  clearly  appesr  that  the  cargo  was,,  upon  the  whole,  so 
injured  as  that  if  forwarded  to  its  destination,  the  expense  would  have 
•xoeeded  iu  value  on  arrival  there.  There  was  no  qnestkm  hat  that  the 
master  acted  in  good  faith,  and  just  as  a  pradent  namsured  owner  woahl 
have  done  under  the  eircamstances. 

Held,  That  in  the  absence  of  conclusive  evidence  that  the  cargo  might 
not  have  been  sent  on  to  its  destination,  at  an  expense  less  than  its  pro- 
bable value  there,  the  loss  most  bo  considered  partial,  and  the  defen- 
danu liable  only  for  general  aversge^  with  the  exoeption  of  the  deck-ioad* 
which  was  a  total  loss. 

The  proper  test  in  respect  to  goods  which  have  been  sea-damaged  and 
taken  to  an  intermediate  port,  whether  memorandum  articles  or  not,  is 
not  whether  an  uninsured  owner  wonid  have  sold  them  there,  but  whether 
tkey  can  be  sent  on  to  their  destination  at  a  less  expense  than  their  valaa 
on  arrival  there,  fbr  when  the  whole  or  any  part  of  the  cargo  can  be  sent 
on,  the  master  has  no  authority  to  sell,  nor  can  the  assured  recover  fbr  a 
total  loss. 
WaUon  V.  M^eemtUe  Marine  Imwrtmeo  Co 396 

6.  Plaintiff  insured  his  vessel  with  certain  anderwriters,  of  whom  defend- 
ant was  one,  and  among  the  conditions  of  the  policy  were  that  the 
vessel  should  not  proceed  to  South  Greenland,  and  that  any  action  npoa 
the  policy  must  be  brought  within  twelve  months  after  the  claim  fbr  loes 
had  oeea  presented.  The  vessel  was  lost  on  a  voyage  to  Sooth  Green* 
land,  and  the  act*on  was  not  brought  until  nearly  six  years  after  receipt 
of  proof  of  loss.  Plaintiffs  contended  thst  independently  of  thepoli^ 
they  could  mainuin  an  action  on  the  "  slip,"  and  also  tried  to  explain 
away  the  prohibition  as  to  South  Greenland,  and  to  prove  a  waiver  of 
the  condition  limiting  the  time  fbr  bringing  the  action. 

Held,  that  no  action  conld  be  maintained  upon  the  "  slip  "  after  a 
policy  had  been  executed  in  pursuance  of  its  requirements,  and  accepted 
and  acted  upon  by  the  plaintiffs,  and  the  plaintiffs  having  failed  to 
remove  the  objections  founded  upon  non-fnlfilment  of  the  conditions  above 
BUted,  that  the  verdict  for  defendanu  should  be  sustained. 
RoberUonr.LoveUetal 4S4 

INTEREST,  Taking  more  than  legal 

iSes  PjtoiuaaoBT  Noxb»8. 
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IOT:ERPLEADER,   in  cases   of  the  Court  may   consider  the 

equitable  right8<.of  the  parties.        

Mannin§  t.  B9wman 42 

INTOXICATING  LIQUORS,  Note  for  balance  on  settlement  of 
account 

See  PsoMissoBT  Notb,  1. 

JUDGE,  Discretion  of. 

iSle  Dbfjlult. 

JUDGMENT,  Application  to  set  aside  refused. 

Harty.  Murphy S02 

8.  Defendant  gave  plain  tiff  a  warrant  of  Attorney  to  secure  the  price  of  a  lot 
of  land.  Plaintiff  entered  op  judgment,  and  issued  execution  which 
defendant  sought  to  have  set  a«ide  on  the  ground  that  there  was  an 
efidorsation  on  the  warrant  giving  him  ten  jears'  time,  which  had  not 
expired.  Plaintiff  admitted  the  endorsation,  but  claimed  that  it  had,  at 
the  time  of  its  execution,  been  erased  with  the  consent  of  defendant. 
Defendant  alleged  that  the  erasure  was  accidental,  and  had  occurred 
subsequently.  The  evidence  corroborating  plaintifTs  position, 
Heidf  that  the  judgment  should  remain,  and  execution  issue. 
Morse  v.  Ripley •  461 

JURISDICTION  OF  COURT. 

,  1.    Action  was  brought  by  plaintiff  against  dafendants,  a  company  Incor- 

S>rated  in  Nova  Scotia,  out  residing  in  the  United  States,  and  not 
ritish  subjects.  Am  attorney  in  Halifax  was  retained  by  them  to  defend 
the  cause,  and  took  some  proceedings  therein,  and,  according  to  the 
affidavit  of  plaintiff's  attorney,  promised  to.  appear  and  plead.  This, 
however,  defe^idant's  attorney  denied.  PlaintifTs  attorney,  after  some 
years'  delay,  applied  to  the  Court  for  an  order  requiring  defendant's 
attorney  to  enter  an  appearance,  in  order  that  the  Court  might  have 
jurisdiction. 

Eeid,  that  if  defendant's  attorney  had  given  a  signed  undertaking  to 
appear,  he  would  be  compelled  to 'do  so;  but  that  otherwise  the  Court 
had  no  jurisdiction,  and  could  not  grant  the  desired  order. 
Belloni  r. Sydney  i^  Louisburg  Railway  Co.,, 137 

8.    In  an  action  to  recover  a  debt,  defendant  produced  a  certificate  of  his 
discharge  as  a  bankrupt. 

Held,  that  it  was  not  competent  to  the  plaintiff  in  this  action  to  shew 
irregularity  in  the  proceedings  in  the  Insolvent  Court,  or  to  attack  the 
discharge  on  the  ground  that  defendant  was  not  a  trader,  and  therefore 
not  a  legitimate  subject  of  the  jurisdiction  exercised. 
Beulair  r.  GiUiatt 525 

OVER  OFFENCES  COMMITTED  AT  SEA. 

The  Q^eenr.Martin 124 

LACHES,  Certiorari  quashed  where  there  has  been. 

Doggetij,  Trmainetal 419 

See  Rbcobjd,  Party  to. 
37* 
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LAND,  Acquirement  of  colorable  titie  to. 

Boyd  y.  Millet f92 

,  EpPECT  op  acts  op  0WN-ER8HIP  OVER. 

See  TBB8FAM. 


% 


FOR  RAILWAY  PURPOSES. 

See  Railway. 

,  MORTOAOBE  ENTITLED  TO  POSSESSION  OF. 
See  MoRTOAOBB. 

,  Parol  agreement  afpbotino. 

See  LiCBNftB. 

LIBEL,  Privileged  commnQication. 

Plaintiff  was  a  land  snnrejor,  appointed  bj  tbe  OoTemmeDt  of  the 
FroWnoe,  and  defendant  wrote  a  letter  to  toe  Provincial  Seczetarj, 
cemplRininf^  of  plain tift*8  condnct»  and  making  certain  chaigea  against 
him,  wherenpon  plaintiff  prooeeded  a^nst  Urn  for  Uoel.  Ddfendant 
pleaded  that  his  letter  »aa  a  privileged  comraanicatioa.  The  Commis- 
sioner of  Crown  Lands,  and  not  the  rrovincial  Secretaiy  was  the  persen 
to  whom  the  letter  should  properhr  have  been  addressed.  The  learned 
Jndge  who  tried  the  cause  directed  the  jary  that  If  they  thoocht  the  leuer 
was,  in  view  of  plaintiff's  official  relation  to  the  Qovemment  and  the 
Crown  Land  Department,  written  in  good  faith  and  withoat  malice,  it 
was  a  privileged  commonicatlon.  The  Jnrj  fonnd  a  verdict  in  favor  of 
the  defendant.    On  argament  of  the  rale  to  set  the  verdict  aside. 

Held,  that  althongh  the  letter  sboald  strictly  have  been  addressed  to 
the  Crown  Land  Department,  yet  that  the  Judge's  durectioo  was  right, 
so  rule  was  discharged. 
Kerr  v.  Davieon 354 

LICENSE 

Defendant  made  and  delivered  to  plaintiff  a  meraomndam  (not  under 
seal)  in  the  following  terms:  '*  I  do  hereby  agree  to  lease  to  yon,  Wm. 
Uendry,  the  privilege  of  ii^ht  in  the  west  side  of  yonr  bailding,  &c.,  for 
a  term  of  ten  years  from  this  date,  at  a  yearly  rent  of  twea^-flve  cents 
per  snnom." 

Held,  that  the  memorandnm  constituted  a  mere  license  revocable  at 
defendant's  plessnre. 
Hendry  y.  Scott 81» 

>  ,  Evidence  of  leave  and  uoense  was  properly  refused 

in  the  abflence  of  a  plea. 

Haggarty  v.  Pryor S58 

See  TBBSFAse. 

MINE,  Agreement  to  work  for  a  share  of  the  profits  not  an 
interest  within  the  Statute  of  Frauds,  section  4. 
McDoncddr,  Geldert 551 

MINING  LAW. 

See  FoBFBiToma.oF  Mutivo  Abbaa, 
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MINOR,  Deed  by. 

R.  M.  ID  1835,  ooDTeyed  a  portion  of  his  land  to  his  font  W.  &  K., 
and  about  the  same  time  allowed  them  to  enter  into  possession  as  tenants 
at  will  of  tlie  balance  of  bis  property  including  the  house  in  which  he  had 
resided.  R.  M.  died  in  1844.  leaving  several  children,  of  whom  the  plain- 
tHT  was  the  yonncrest.  In  1847,  the  rest  of  the  heirs,  including  plaintiff, 
who  was  then  under  age,  conveyed  to  W.  &  K.  all  their  interest  in  the 
property.  In  1870  the  plaintiff  brought  suit  for  a  portion  of  the  lands  in. 
Question,  slleging  that  the  deed  being  executed  during  her  minority,  was 
absolutely  void  imd  of  no  eflect. 

Held,  that  although  the  possession  of  W  &  K.  must  be  deemed  to  be 
adverse  fnMD  the  year  1847,  when  the  heirs  united  in  giving  them  a  daed, 
and  that  therefore  plaintifTs  right  was  barred  on  that  ground,  yet  that 
under  Section  9  of  29  Vict..  Chap.  12,  having  brought  her  action  in  1870, 
«nd  therefore  #ithin  five  years  from  1866,  she  was  entitled  to  recover. 
McKinnmi  4t <d,  v. Bredie ,,....«•.....««....« * «•  410 

MORTGAGEE,  Conveyance  of  land  in  fee  simple  by  with  the 
consent  of  the  mortgagor  estops  the  latter. 

UcLndY.  C^mjMl 456 


GIVEN  PRiORiTT  ovet  an  unrecorded  deed. 


9.  R.  Mc£».,  being  entitled  t»y  right  of  his  wife,  to  an  interest  in  certain 
real  and  personal  property,  being  an  estate  of  which  M.,  the  wife,  was  one 
of  the  heirs,  the^  joined  in  a  mortgage  to  plaintiff  of  ail  their  said  inter- 
est. On  plaintiff  seeking  repayment  of  the  amount  losined,  defendant, 
one  efthe  executors  of  the  ratate,  resisted  the  claim  on  the  ground 
that  six  years  previouslv,  J.  R.  McL.  and  his  wife  had  conveyed  all  their 
interest  in  said  estate  h^  deed  poll  to  her  mother.  This  deed  was  never 
recorded,  and  the  plaintifFdid  not  know  and  had  no  means  of  knowing  of 
itt  existence.  The  mother,  although  aware  of  plaintiff's  mortgage  at  the 
time  it  was  made,  -concealed  from  Mm  the  fact  of  the  deed  to  her. 

Heldy  That  having  so  concealed  from  plaintiff  what  it  was  her  doty  to 
reveal  to  him,  the  mortgage  should  be  given  priority  over  the  deed  poll, 
and  plaintiff's  claim  satisfied  out  of  the  estate. 
9Fesev.  iltirAesettetai •. 4S9 


Rights  of  as  against  the  korgagor. 


A  fnertgage6,  <n  the  absence  of  any  express  covenant  or  stipulation  to 
the  contrary,  is  entitled  to  enter  upon  and  take  possession  of  the  lands 
and  premises  conveyed  in  the  mortgage  at  any  time,  although,  as  an 
almost  invariable  rule  in  this  country,  the  mortgagor  remsina  in  posses- 
sion until  default  in  fulfilment  of  the  conditions  of  the  mortgage. 
Ikinny.Miller 347 


,  Rights  of  as  against  the  mortgagor's  assignees. 

T.  A.  and  i.  A.  were  entitled  to  receive  grants  of  certain  Crown  Lands 
upon  which  the  price  had  been  paid  to  the  Government.  Before  taking 
out  their  grants  they  mortgaged  their  rights  to  plaintiff  Subsequently 
they  became  insolvent,  and  made  a  general  assignment  to  defendants  for 
the  benefit  of  their  creditors.  The  defendants,  as  such  assigness,  applied 
for  the  grants  and  had  them  made  out  to  themselves,  selecting  loU  m  dif- 
ferent localities  from  these  indicated  in  the  original  application,  but  the 
money  paid  for  them  was  that  paid  on  the  original  application.  On  the 
plaintiff  seeking  re-pavment  of  the  amount  loaned  by  nim  to  T.  A.  and  J. 
A.,  the  defendanu  refused  to  satisfy  his  claim. 
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Edd^  that  as  assignees  of  the  A.'s,  they  had  onlj  soooeeded  to  siicfr 
rights  as  the  A.'s  possessed  at  the  time  of  the  assignment,  snd  those  rights 
having  been  mortgaged  to  plaintiff,  his  claim  should  flnt  be  satisfied 
before  they  coald  deal  with  the  land  granted  to  them. 
Stephens  v.  Twining  et  cd , 44$ 

NEGLIGENCE  of  Civic  Corporation. 

The  plaintiff  and  his  wife  while  walking  along  one  of  the  streets  of 
Halifax  lell  into  an  open  sewer  and  sustained  injories,  for  which  they 
brought  an  action  against  the  city  and  were  aurarded  damages.  The 
City  then  applied  for  a  new  trial. 

Held,  that  the  Chy,  although  not  provided  by  the  legisUtnre  with 
funds  for  that  purpose,  was  liable  for  any  acts  of  negligence  on  the  part 
of  their  servants  or  employees  in  and  about  the  streets. 

Secondly,  that  the  plaintiA  mnst  clearly  shew  that  they  have  not  been 
gnilty  of  negligence  themselves.    And    this    not    having  been  done, 
although  the  declaration  contained  averments  that  the  plaintifi  had 
employed  ordinary  caution,  a  new  trial  was  ordered. 
Wardetux.r,  City  of  Halifax 264 


OF  LANDLORD. 


Plaintiff  was  tenant  of  a  shop  in  a  huildmg  owned  by  defendant,  the 
upper  portion  of  which  was  occupied  by  other  tenanu.  It  having  beconro 
necessaiy  to  make  certain  repair*  to  the  roof  of  the  bailding,  a  portion  of 
the  roof  was  removed  *at  defendant's  instance  without  notice  to  the  plain- 
tiff. Owing  to  the  negligent  aianner  in  which  the  work  was  done,  rain 
fell  into  the  bnilding  and  ran  through  and  injured  the  plaintifiTs  goods. 

Held,  that  the  work  was  done  by  defendant  at  his  own  risk,  and  that 
he  was  responsible  to  theplaintift  for  the  injuries  sastained  by  her  in  con- 
sequence at  the  damage  to  her  goods. 

SembU,  there  being  a  count  in  which  such  a  claim  w«s  made,  that  it 
might  properly  have  been  left  to  the  jury  to  ascertain  the  damage  sue- 
tained  by  plaintiff  in  consequence  of  the  breaking  up  of  her  establishment 
and  the  loss  of  her  businsss. 
Engley  T.  Mcllreith ^ Ml 


OF  SERVANT. 


Pefendant'fl  servant,  while  driving  at  a  rapid  pace  on  the  wrong  side 
of  the  road,  came  into  collision  with  plaintiff's  horse,  whereby  plaintiff 
was  injured.  There  being  no  contributory  negligence  on  tlw  part  of 
plaintiff. 

Held,  that  defendant  was  liable. 
Martin  J.  Taylor ....» M 


OF  RAILWAY  COMPANY. 


Plaintiff,  a  passenger  travelling  by  the  Windsor  &  Annapolis  Railway 
from  Annapolis  to  Richmond,  fell  while  alighting  from  the  train  at  the 
latter  place  and  sustained  injuries,  to  recover  aamagee  for  which  he 
brought  an  action  against  the  company,  charging  them  with  negligence 
in  respect  to  the  lighting  of  the  station,  and  the  provision  of  safe  means 
of  transit  of  passengers  from  the  cars  to  the  platform.  The  evidence  on 
these  points  being  contradictory,  and  the  jury  having  found  for  the  defen- 
dant, the  Court  refused  to  disturb  their  verdict 
Curwinr,  Windsor  ir '^nf^opolit  RailuHiy  Co • , ,•  499 
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l^EW  TRIAL. 


1.  In  an  action  afrainst  defendants  for  damans  a  verdict  wai  fonnd  for 
plain tift,  and  subsequently  defendanrs  applied  for  a  new  trial  on  the 
ground  of  new  aod  important  evidence  .having  been  disoovered  wbieh  ¥ras 
unknown  to  them  at  t^e  trial,  and  whir  h,  their  agent  In  hit  affidavit 
stated,  was  such  as  he  believed  would  entitle  them  to  a  verdict. 

Held,  that  a  new  trial  ought  to  be  granted  on  the  defendants  paving 
the  costs  of  the  first  trial. 
Renner^,  Halifax  Steamloat  C«... ,. 3S6 

2.  Where  plaintiff  replevied  certain  loes  from  defendants  under  a  bill  of 
sale,  and  among  those  rightfully  belonging  to  htm  were  a  number  belong- 
ing to  the  defendants,  whicli  the  latter  had  nixed  up  with  them  under  the 
belief  that  they  were  all  their  own. 

Held,  that  there  should  l>e  a  new  trial,  in  order  that  defendants  might 
liave  an  opportunity  of  proving  what  part  belonged  to  them,  and  what  to 
the  plain  tiff. 
Stewartv.  Wheeler  et  al .......,, ^ ^  414 

'3,  A  rule  for  a  new  trial  will  be  refused  where  the  Court  can  see  clearly 
■that  real  and  substantial  justice  has  been  done. 

A  WTonc  ot>8ervation  bv  a  Judge  on  a  matter  of  fact  which  is  left  as  a 
matter  of  fact  for  the  jury  is  no  ground  for  a  new  trial. 

Lordly  et  id.  r.McRaeetal 521 


ORDERED  FOR  HlfiDIRBCTION. 


Smith  V.  McEktchrm 35,  27» 

See  Carrier,  Conviction,  Evidbncb. 
Marine  Insurakcb,  Nonsuit. 

NONSUIT, 

A  witness  for  plaintiflTs  was  allowed  to  leave  the  Court  An  (he  under* 
standing  that  he  would  immediately  retttrn  if  sent  for.  The  cause  being 
called,  the  witness  was  sent  for  and  proc^ded  toward  the  Court,  but 
returned  home  on  being  informed  by  some  of  the  jurymen  in  the  previous 
case  that  the  Court  had  acQoumed  for  the  day.  The  witness  not  appear- 
ing; plaintiffs  applied  to  have  bis  evidence  taken  at  a  future  day.  This 
being  refused  and  the  evidence  being  material  they  became  nonsuit. 
TJnder  the  circumstances,  and  it  appearing  that  the  plaintiffs  did  all  that 
was  necessary  to  obtain  the  attendairce  of  the  witness,  a  new  trial  was 
granted  on  payment  of  costs. 

'Green  €tal.Y,  Hare 8S 

SmCabribk. 

NOTICE  of  Abandonment. 

See  Inottsanob,  Mabinb,  t,  8. 


OP  DISHONOR. 

See  Promxssoht  Nofe,  5. 

OPFSET. 

hSmI^bomissory  Note,  4] 
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PAROL  EVIDENCE  admissible  to  shew  the  actual  position  aB<l 
survey  of  lauds  included  in  giants  of  wilderness  and  wood 
lands. 
Davison  y, Bewjamm^ ».......» »..^»«..  ..^^ 4T& 

PAETITIOlSr. 

flaintiif  sought  to  set  a»i^  the  retvm  mi^  In  an  actioa  of  oartition 
bj  the  coniniMioners  dvlj  appohited  npon  the  i^roond  that  thej  had 
improperly  allotted  to  one  of  the  partitioners  a  lot  ef  land  below  its 
value,  ana  below  the  price  plaintiff  had  notified  them  he  would  pay  for 
it.  The  eTtdeace  ki  support  of  plaintifTi  claim  coasiated  dimply  io  the 
fact  that  haTtng  by  some  means  ebtaioed  a  knowledj^e  of  the  deeiaion  of 
the  commissiooera  before  they  signed  their  return,  ho  had  ofllbred  them 
82,000  more  for  the  lot  in  question  than  tfte  va>iie  tbi»y  had  placed  upon 
il. 

ffeld,  no  ground  fbr  disturbing  the  return^ 
Lecain  t.  Eoetenman  $t€U,,,,^ ^ ».. .^  .... ^. ......... .  17S 

PARTNERSHIP  PROPERTY,  Execution  against  fo»  indwidual 
debts. 

See  €oumT,  E^pitable  powers  ot 

PART-OWNER^  Liability  of  for  goods  supplied  TesseT. 

Action  for  the  eost  of  a  set  of  sails  furnnhed  to  a  vessel  of  whieh 
defendant  was  part^wner,  and  one  McR.,  mastev;  Plaintiffs  had  » 
private  account  with  McR.,  and  in  their  ledger  the  charge  for  the  sail* 
appeared  in  that  accoont.  They  had  no  separate  account  against  the- 
Tesiei,  and  it  seemed  that  on  McR/s  beeoning  insolvent  some  time 
subsequent^  they  had  reeeived  a  dividend  npon  his  whole  indebtednesa^ 
inclading  the  charge  for  ihe  sails.  Flaintifti  called  defendant  as  a 
witness,  and  on  examination  he  denied  that  the  vessel  required  the  saila 
when  they  were  porcbased^  but  stated  that  he  had  settled  witb  McR  for 
them  about  a  year  after,  although  be  had  never  autherized  McR.  to- 
aroeove  them.  Defendant  called  no  witnesses,  and  the  jury  found  for 
him.  • 

Held,  that  there  was  no  ground  for  disturbing  their  verdicl. 
Biack  y.  BaUibwrton  et  al 20r 

PAYMENT  INTO  COURT,  Effect  of. 

Baird  v.  Anderson  et  ai\ ^ .^ 181 

PENAL  STATUTE,  Construction  of. 

See  PaomaeoRY  Noiv,  K 

PEW-HOLDER,  Interference  with  rights  of. 

See  AasauLV. 


PLEADING, 


-,  Count  wharfage  resooverablb  under  imlebitatus 


assumpsit. 
De  Welfr.  Fmchard »^^ ^ ,  .^. . . .  22* 
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PLEADING,  Declaration. 

- — ' ,  Demurrbr. 


See  CoHTSAOT. 
-i  Interplbader. 

500  AMMRlCBIfT. 


,  Plka. 

Section  119,  chapter  134,  Revieed  Statutes,  (3rd  Series,)  in  reference  to 
joinder  of  different  caoies  of  action  Hi  I'm  same  suit,  applies  onlj  to 
ciril  suits  and  not  to  proceedings  of  a  mixed  civil  and  criminal  nature. 

Plaintiffs'  foarth  count  was  as  follows  :  *'  That  the  raid  bill  of  exchange 
and  promissorjr  notes  above  declared  upon  .were  discounted  bjr  the  plain- 
tiff, and  the  money  advanced  to  the  defendant  therefor  was  so  advanced 
upon  the  representati«o  of  tbe  said  T.  6.  Bndd  that  the  said  firm  of  Wm. 
L.  Dodipe  &  Co..  the  detenJanis,  bad  *s«ts  to  a  large  amount  over  and 
above  all  their  indebtedness  at  the  time  said  advances  were  made,  and  the 
plaintiffs  say  that  in  troth  and  in  (act  tbe  aaid  Wra.  L.  Dodire  ft  Co.,  tbe 
defendanto,  had  no  such  assets,  as  the  satd  T.  G.  Budd  well  knew,  and 
the  said  defendants  obtained  the  discoont  and  advances  declared  upon  by 
false  and  frivolons  representations,  and  under  false  pretences." 

Held,  bad  on  demurrer,  1st,  because  it  did  not  tiWtge  that  Buda 
obtained  the  discount  and  advances  on  the  bill  and  note  declared  upon, 
with  intent  to  defraud  the  plaintiflfs ;  STnd,  because  it  did  not  allege  that 
the  debt  bad  not  been  paid,  and  drd,  becanse  it  did  not  allege  the 
offenca  charged  against  or  act  committed  by  Budd  to  be  contrary  to  the 
ftataie. 
Bank  of  BritithNitnhAmenear,  Budd  €t€d 97 

,  Beplioation. 

Defendant  pleaded  as  a  set-off  to  plain tifib  claim  a  bill  of  exchange 
accepted  by  piahitiff  and  endorsed  to  him.  Plaintiff  replied  that  the  bill 
at  the  time  of  iu  acceptance  and  endorsatioa  was  not  stamped  according 
to  law.    Defendant  demurred. 

Held,  that  the  replication  was  good,  and  that  if 'the  stamps  were 
affixed  af^er  the  acceptance  or  endorsement,  it  was  for  defendant  to  rqoin 
the  facts  which  justified  him  in  subeequently  affixing  them. 
Butler  et  al.  w,  £van» 171 

POLICY  OF  MARINE  INSURA;jfCE,  Construction  of. 

Wilmn  r.  Merckante*  MaritM  Imeurance  Ce 81 

POSSESSION  mudt  be  exclusive  to  maintain  trespass. 

See  Tbbspass. 

PRACTICE,  Amendment 

See  Bail  Pibcb. 


Pleas  setting  aside. 


1.  Under  Bevieed  StaHOee,  (Srd  Series,)  cap.  184,  sec.  71,  pleas  will  be  set 
aside,  when  assailed  on  affidavit,  and  where  they  appear  upon  argument 
fo  be  false,  tboogh  a  part  of  the  pleas  may  be  sustained.  The  defendant, 
(unless  in  exceptional  cases,)  should  nay  the  costs  of  setting  aside  such 
pleas  as  are  false,  leaving  the  costs  ot  moving  to  set  aside  such  pleas  at 
are  sustained  to  abide  the  event. 
StephensoA^t,  CeUhrd .••.. 50 
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2.  PlainttiF  sued  on  a  promuaory  note  for  $79.25,  and  defendant  pleaded 
the  nsual  pleas,  denying?  the  making,  coDsideration,  &c.  Plaintiff  applied 
at  Chambers  to  hare  the  pleas  set  aside  as  falae,  friviloas  and  vexations, 
and  in  opposing  his  motion  defendant  produced  an  affidarit  in  which  be 
admitted  indebtedness  to  the  nmount  of  $42.72,  but  no  more,  and  alleged 
that  his  pleas  were  not  pleaded  for  purposes  of  delay,  bat  that  justice 
might  be  done.  The  Judge  at  Chambers  set  the  pleas  aside,  and  defend- 
ant appealed. 

Held^  that  his  appeal  would  be  sustained  provided  the  $42.72  was  paid 
into  Court  within  ten  days.  Otherwise  plaintiff  should  retain  his  judg- 
ment. 

Eilly,  Culman 952 

,  Notice,  Service  of. 

See  ATTORififiT. 


,  EuLK  in  first  instance. 

^ee  Award,  8. 

PRINCIPAL  AND  AGENT. 

See  ConTSAOT,  1. 

PROMISSORY  NOTE. 

1.  Plaintiff  anpplied  defendant  with  merehandise,  and,  among  other 
things,  with  intoxicating  liquors  in  qnantities  of  less  than  one  gallon 
delivered  at  one  and  the  same  time.  Defendant,  on  the  other  hand, 
supplied  plaintiff  with  articles  which  were  placed  to  his  credit  in  plaio- 
tifTs  books  of  account.  On  a  settlement  of  accounts  plaintiff  struck  out 
of  his  account  all  charges  for  liquors  supplied  as  above,  and,  with  defend- 
ant's consent,  deducted  a  like  amount  from  the  latter's  credits  by  way  of 
payment  for  the  liquor.  Defendant  having  given  a  promissory  note  for 
the  balance. 

Held,  that  the  note  so. given  was  not  void  under  Revited Statutes, 
(Srd  Series,)  chapter  19,  being  neither  for  nor  to  secure  intoxicating 
liquors  in  any  quantity  as  forbidden  by  the  statute.  The  statute  being 
restriciivfl  of  the  common  law,  and  of  a  penal  character  must  receive  a 
restrictive  construction,  and  on  no  account  should  be  construed  to  mean 
other  than  the  plain  ordinary  meaning  the  words  would  convey. 
Smith  ▼.  McEackem 3S 

2.  Where  a  promissory  note  is  defective  for  want  of  a  stamp  the  plaintiff 
may  recover  the  amount  of  the  consideration  on  a  count  for  account 
stated,  notwithstanding  that  the  consideration  of  tha  note  i»  for  an 
interest  in  land. 

Frost  V.  Brennan 40 

3.  Plaintiff  with  his  brother,  the  Rev.  G.  P.,  entered  into  a  promissory 
note  on  Nov.  30th,  1867,  bj  which  they  agreed  to  pay  to  the  order  of 
D.  &  Co.,  the  defendants,  91.400  with  interest  in  one  year  after  date. 
When  the  note  fell  due  interest  at  the  rate  of  six  per  cent  was  paid  upon 
it,  and  the  note  was  allowed  to  lie  over  On  December  Srd,  1869, 
plaintiff  paid  another  year's  interest  with  two  per  cent,  additional  which 
the  defendants  demanded  for  extending  the  time. 

Heldf'ihtit  the  additional  charge  so  made  was  within  the  prohibitiou 
agninst  taking  more  than  legal  interest  contained  in  chapter  82,  Revised 
Statutes^  (2nd  Series,)  and  that  defendants  were  liable  to  the  penalties 
therein  imposed. 
Patterson  v .  Dufus  etal 52 
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4.  Plaintiffi  consigned  {roods  to  the  defendants  to  be  sold,  and  the  pro- 
ceeds handed  over  to  D.  S.  D.  S.  being  indebted  to  defendants  gave 
them  %  promissory  note  for  the  amount  and  died  leaving  his  estate  in  an 
insolvent  condition.  An  action  having  been  broagbt  by  the  executors 
of  D.  S.  in  the  name  of  plaintiffs  to  recover  the  amoant  ansing  trom  the 
sale  of  the  goods, 

H^d,  that  defendants  were  entitled  to  ofiiiet  the  amoant  of  the  note 
given  by  D.  S. 
Chi9holm  €t  al.  r.  Chisholm  ei  al 85 

5.  Plaintiff  sold  to  defendant  a  qnantity  of  hides,  some  of  which,  under 
the  defendant's  instmctions,  were  delivered  to  his  agents,  A.  &  Co.,  who 
gave  to  plaintiff  their  note  for  the  amount  due  him.  Plaintiff  thereupon 
entered  in  his  book,  "settled  by  note  of  $123."  A.  &  Co.  having 
become  insolvent,  the  note  was  dishonored. 

ffddf  that  the  jury  were  not  warranted  in  retarding  the  entry  in 
plaintiff's  book  as  eridence  of  anything  but  a  conditional  payment. 

Al$o,  that  defendant,  not  being  a  party  to  the  note,  there  was  no 
necessity  to  give  him  notice  of  dishonor. 
Anderson  r.  Ardiihald 88 

6.  Plaintiffs  were  holders  of  a  note  made  by  B.  C.  &  Co.,  and  endorsed 
by  M.  B.  &  Co.  M .  B.  ft  Co.  became  insolyent,  and  effected  a  com- 
position at  fifty  cents  on  the  dollar,  including  their  endorsement  for 
B.  C.  ft  Co.  R.  C.  ft  Co.  also  becoming  insolvent,  the  plaintiffs  sought 
to  prove  against  their  estate  for  the  full  amonnt  of  the  note. 

Held,  that  they  could  only  prove  for  the  balance  after  dedncting  the 
composition  received  from  M.  B.  ft  Co. 
Bank  British  North  America  r.  Harvey 416 

7.  G.  W.  Di,  having  purchased  a  quan'tfty  of  goods  from  the  firm  of 
B.  ft  M.,  gave  them  in  payment  therefor  a  promissory  note  made  by 
himself,  payable  to  the  order  of  B.  ft  M.,  upon  the  back  of  which  the 
defendant,  for  the  accommodation  of  6.  W.  B.,.had  endorsed  his  name. 
In  an  action  by  plaintiff,  surviving  partner  of  the  firm  of  B.  ft  M., 
against  defendant,  there  being  no  evidence  of  an  intent  on  the  part  of 
defendant  to  stand  in  the  ordinary  relation  of  an  endorser  to  the  payees, 

Held,  that  defendant  was  not  liable. . 
Bums  Y.  Snow 530 

QUEEN'S  COUNSEL,  Precedence  of.      .  . 

B.  having  been  appointed  a  Queen's  Counsel  under  a  commission  from 
the  Governor-General  of  Canada,  his  precedence  was  Questioned  by  W., 
who  was  his  senior  at  the  bar  of  Nova  Scotia,  but  held  no  appointment 
as  Queen's  Counsel  either  from  the  Governor-General  or  the  liieutenant- 
Governor.  W.  moved  to  have  his  cause  entered  on  the  docket  prior  to 
that  of  B. 

The  motion  was  dismissed. 
Lordly  r.  Kidy 506 

RAILWAY,  Limitation  of  powers. of  company. 

Defendants  were  empowered  by  statute  to  enter  and  take  possession 
of  lands  required  for  the  track  of  their  railway,  stations,  etc.,  the  lands 
taken  to  be  laid  off  by  metes  and  bounds,  and  a  plan  and  description 
of  it  recorded  in  the  Registry  of  Deeds  for  the  countv  where  the  land 
was  situate.    The  statute  prescribed  the  extent  of  land  to  be  taken. 

Held,  that  the  company  could  not,  by  making  a  survey  or  filing  a 
description,  acquire  a  ti'tle  to  private  property  lying  beyond  the 
statutory  limits. 

Wharfage  is  recoverable  under  counts  of  Indebitatus  Assumpsit,  that 
being  the  proper  form  in  which  to  proceed. 
DeWol/v.Punchardetal 224 
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RECEIPT. 

The  body  of  a  deed  acknowledged  the  payment  of  the  pnrchafle  money 
in  the  nsual  form,  and  a  receipt  therefor 'signed  by  plain tifif  was  also 
endorsed,  bat  sabeeqoent  to  the  sale  a  dispute  arose  as  to  whether  the 
amount  stated  in  the  deed  inclnded  a  mortgage  existing  on  the  property, 
or  whether  the  parchaser  was  to  pay  that  also. 

Plaintiff  having  sned  for  the  amount  of  the  mortgage, 

ffeld,  that  in  the  face  of  the  endorsed  receipt,  and  of  certain  endenoe 
adduced  in  confirmation  thereof,  he  could  not  recover. 

McDonald  r.  Blaii 283 

EECORD,  Party  to. 

In  a  case  of  replevin  the  defendant  withdrew  his  pleas  and  gave  a 
confession,  upon  which  plaintiff  regularly  entered  up  judgment.  Some 
time  subsequently  W.,  who  waa  not  a  party  to  we  suit,  bat  who 
claimed  the  goods  replevied  under  an  assignment  from  the  defendant^ 
and  was  one  of  the  sureties  upon  the  replevin  bond  to  the  sheriff,  sought 
to  have  the  judgment  set  aside,  on  the  ground  that  the  confession  was  a 
fraud  upon  him  and  the  other  creditors  of  defendant,  and  also  that  he 
had  joined  with  defendant  in  the  pleas  which  had  been  withdrawn 
without  his  sanction.  This  latter  allei;ation  was  denied  both  by  defend- 
ant and  defendant's  attorney,  whom  W.  swore  he  had  instructed  to  act 
for  him. 

HM,  that  W.  not  being  a  party  to  the  record,  had  no  loau  Handi, 
his  redress,  if  any,  being  against  defendant's  attorney,  and  also  that  ho 
had  been  guilty  of  laches. 
Bate  v.  Juurpty . • 909 

BEPLEYIN,  Evidence  insufficient  to  maintain. 

Carr  r,  Carey  €t  al • SlS 

,  Possession  sufficient  to  maintain. 

McNab  r.  Sawyer ,   38 

EOAD,  Rule  of  the. 

Martin  y,  Taylor 94 

SALE  of  Land  under  foreclosure  postponed. 

See  FoRBOLOsuRB  AND  Salb. 

SERVANT,  Liability  for  negligence  of. 

Martin  v.  Taylor , 94 

SHERIFF,  Appointment  of  special  deputy  discharges. 

Cochrane,  Bell 488 

SLANDER 

Plaintiff  claimed  damages  for  slander,  alleging  in  his  declaration  that 
defendant  bad  spoken  certain  words  al)out  him  in  relation  to  hit 
business,  to  the  effect  that  be  was  guilty  of  fraudulent  conduct  in  said 
business,  and  was  untrnstworthy  and  unprincipled  in  his  way  of  canying 
it  ou,  whereby  plaintiff  was  injured  in  his  credit  and  repuution.  and 
his  customers  were  caused  to  limit  their  dealings  with  him,  and  to 
withhold  business  from  him. 

Held,  that  there  was  no  need  of  alleging  or  proving  special  damage. 
Pmnt  V.  MacUan 316 
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STAMP. 

Stt  PBOHISSORT  NoTB,  S— PLIADIXe^REVLICATIOK. 

STATUTE  OF  LIMriATIONS. 

PlaiDtiff  soed  for  goods  sold  and  delivered.  Defendant  pleaded  th» 
Statute  ef  Limitations.  Plaintiff  replied  that  at  the  time  the  •ction 
accrned  defendant  was  absent  from  the  Province,  and  that  snit  was 
brought  when  defendant  came  within  the  jurisdiction  of  the  Coart. 
Defendant  demurred.  The  canse  of  action  had  accroed  in  Prince 
Edward  Island,  and  it  seemed  that  according  to  the  laws  of  that 
Province  the  debt  was  barred  bj  the  statute,  bnt  was  not  barred  bv  the 
Statutes  of  Nova  Scotia. 

Held,  that  admittin^f  the  debt  to  be  out  of  date  in  Prince  Edward 
Island,  the  plaintiflT  might  nevertheless  recover  in  Nova  Scotia,  as  only 
the  plaintiff's  remedy  was  thereby  barred,  and  the  debt  was  not  extin- 
guished. 
CarvdletaLr.  Walfaee 165 


,  Penal. 

Sm  Pbohissobt  Notb,  1. 

STOLEN  PROPERTY. 

Defendant  was  convicted  of  having  received  certain  plates  covered 
with  amalgam,  stolen  from  a  crushing  mill,  krowing  them  to  have  been 
stolen.  An  application  was  made  hv  the  Napier  Gold  Mining  Company 
for  restitution  to  them  of  a  bar  of  gold  extracted  by  defendant  from 
the  amalgam.  It  being  uncertain  whether  the  company  or  one  Shaffer 
were  the  parties  pr9per1y  entitled  to  the  gold,  it  was  ordered  that  the 
gold  be  handed  over  to  the  company  and  Shaffer  on  their  joint  receipt, 
or  to  the  company  with  the  sanction  of  Shaffer. 
The  Queen  Y.  Black 231 

SURETY. 

1.  An  appeal  being  taken  from  a  magistrate's  decision,  the  defendant 
and  one  W.,  an  attorney  of  the  Supreme  Court,  became  sureties  on  ibe 
appeal  bond.  On  the  ground  of  W.  being  a  surety  the  bond  was  held 
irregular  and  the  appeal  dismissed  by  the  Supreme  Court.  Plaintiff 
then  resorted  to  bis  onginal  judgment,  and  the  execution  being  returned 
unsatisfied,  sued  defendant  on  the  bond. 

Held,  that  he  could  not  recover,  as  by  the  course  he  had  taken  he  had 
waived  all  right  or  claim  against  defendant  under  the  appeal  bond. 
McNeil  r*  Morehouse 314 

8.  Defendant,  one  of  the  sureties  on  an  appeal  bond,  which  became 
forfeited,  resisted  payment  on  the  grround  that  when  he  signed  th^ 
boiyl  he  did  not  know  who  his  co-surety  was  to  be. 

Held,  that  in  the  absence  of  fraud  this  was  no  defence. 
Smith  y,  McNeil 817 

,  DlBOHABO£  OF. 

See  GvABAJiTBB,  1,  9 

TITLE. 

See  COLOBABLB  TiTLB. 
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TRESPASS. 

1.  Defendant  bnilt  a  stone  wall  between  his  land  and  that  of  plaintiff,  of 
which  three  feet  aC  the  bottom  and  one  foot  nine  inches  at  the  top  were  * 
on  plaintifTs  property.-  At  the  time  the  wall  was  erected  plaintiff  said  to 
defendant's  builder:  "  Too 're  building  on  my  land;**  he  said,  forther, 
that  he  had  no  objection,  but "  I  caution  you  that  in  the  case  of  my  selling 
the  purchaser  may  pot  yon  to  trooble." 

Held,  that  this  was  a  qoalified  license  justifying  the  erection  of  the  wall 
but  going  no  farther. 
Peters  v.  Frecker 67 

2.  W.  M.  C.  becoming  insolvent,  his  estate,  nnder  the  provisions  of  the 
Insolvent  Act,  was  placed  in  the  hands  of  the  official  assiemee.  Sabse- 
quently,  at  the  reouest  of  his  creditors,  the  assignee  allowed  him  to 
resume  possession  or  the  goods  and  to  sell  them  tor  their  benefit.  No 
deed  of  composition  was  entered  into,  nor  was  there  any  transfer  of  the 
goods  to  W,  M.  C,  nor  any  discharge  given  him.  After  they  had  been 
some  time  in  his  possession,  the  defendant,  as  City  Marsha],  ^ting  under 
an  execution  at  the  suit  of  T.  J.  W.,  one  of  the  creditors,  seized  and  sold 
a  portion  of  the  goods.    The  assignee  thereupon  sued  him  tor  trespass. 

Held,  that  the  seizure  and  sale  were  illecal,  the  goods  being  still  in  the 
possession  of  the  assignee,  and  that  defendant  was  liable  in  damages. 
Harvey  v.  Cotter 161 

3.  Plaintiff  and  defendant  entered  upon  land  under  claims  of  title  derived 
from  the  same  ancestor,  and  exercised  similar  acts  of  ownership.  Some 
years  after  his  entry  plaintiff  received  a  deed  of  the  land  from  an  ancle 
who,  though  he  claimed  the  whole,  was  entitled  at  most  to  one-half. 
After  the  making  of  the  deed  and  down  to  the  time  of  bringinir  the 
action,  both  parties  continued  to  exercise  acts  of  ownership,  as  before. 

Hdd,  (WiLKiKS,  J.,  dissenting,)   tbst   plaintiff  had  not  such  an 
ext^luffive  possession  of  the  lot  as  entitled  him  to  bring  trespass  against 
defendant 
Taylor  r,  Archibald 283 

4.  Defendant  made  a  distress  npon  plaintiff  for  rent  lawfully  due,  bat  did 
not  give  him  the  five  days'  notice  of  the  sale  of  the  goods  distrained  as 
prescribed  by  statute. 

Held,  That  he  was  a  trespasser  ab  initio  and  liable  in  damages. 
Cornelius  v.  Burton 337 

5.  Plaintiff  and  defendant  were  tenants  in  common  of  a  certain  dwelling. 
house,  and  defendant  took  off  the  doors  and  carried  them  away,  broke 
down  partitions  and  did  other  injuries  to  the  properly,  whereupon  plain- 
tiff brought  an  action  for  tre^ss  against  him.  Defendant  pleaded  tbst 
plaintiff  was  not  in  possession  ot  the  house,  but  that  he  was  and  is  in  sole 
possession     The  jury  negatived  this  plea. 

Held,  that  the  action  could  be  maintained,  and  that  the  acta  of  defend- 
ant amounting  to  an  ouster,  there  should  be  judgment  lot  ihe  plaintiff. 
Moore  v.  Moore 436 

6.  The  occasional  cutting  of  wood  snd  poles  in  wilderness  land  is  not 
such  a  possession  as  will  enable  a  party  to  maintain  trespass. 

Barnkill  Y,  Peppard 491 

See  Tebdigt  Sustained. 

TRUSTEE  TO  SELL,  Purchase  by. 

Plaintiffs  having  appointed  defendants  their  agentb  tor  the  sale  of  a 
vessel  of  which  they  were  desirous  of  disposing,  defendants  offered  the 
vessel  for  sale  at  public  auction,  at  which  she  was  knocked  down  to  Paint, 
one  of  the  defendants,  for  the  sum  of  £800,  who,  a  few  days  afkerward, 
re-sold  her  at  an  advance  of  £300,  which  he  appropriated  to  his  own 
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personal  benefit.  Prior  to  the  sale  at  aaction,  defendants  receired  two 
offers  for  the  parchase  of  the  vessel,  one  of  an  amoant  equal  to  that  paid 
b J  Paint,  ana  another  of  £50  more  than  that  amoant.  The  previous 
offers  were  not  commnnicated  to  the  plaintiffs,  one  of  whom  was  present 
at  the  auction  sale  and  made  no  objection  theret*.  A  settlement  was 
had  with  plaintifis,  bat  without  knowledge  en  their  part,  either  of  the 
sale  made  by  Paint  or  of  the  previoos  offers.  Plaintiffs,  three  years  after 
the  sale  to  Paint,  commenced  proceedini^s  to  comfMsl  payment  of  the 
amount  realized  by  him  on  the  re-sale  of  the  ressel,  with  interest. 

Held,  0)>  That  Paint,  beinff  a  trustee  to  sell  the  ressel,  coald  not  be 
permitted  to  buy  without  first  receiving  from  every  one  of  his  ceMuh  que 
trust  clearand  explicit  authority  to  divest  himself  of  the  trust  and  become 
a  purchaser  of  the  trust  property. 

(2.)  That  this  was  a  case  in  which  the  Conrt  woaM  not  recognize  a 
bar  shore  of  the  staiatable  period  of  six  years. 

(3.)  That  if  the  plaintiffs  were  debarred  from  bringing  their  action, 
it  was  for  the  defendants  first  to  plead  it  and  second  to  establish  it 
aflSrmatively  by  facts  proved. 

Semblef  That  the  suppression  by  Paint  of  the  fact  of  the  reception  of 
the  previous  offers  was  of  itself  safflcient  to  decide  the  case  for  the  plain- 
tiff. 

Fish  etal.Y.  Eraser  et  al 514 

VENUE,  Change  of. 

Plaintiff,  who  resided  in  Kentville,  brought  an  action  against  defend- 
ant and  laid  the  venue  at  Kentville.  The  contract  was  made  in  Halifax, 
where  defendant  bad  resided,  and  all  his  witnesses  were,  and  It  was  as 
convenient  for  the  majority  of  plaintiffs  witnesses  to  attend  at  Halifax 
for  the  trial  as  at  Kentville.    On  application  by  defendant, 

Held,  that  the  venue  should  be  changed  to  Halifax. 
Payxant  v.  Montgomery 465 

VERDICT  set  aside  as  against  law. 

1.  Sawyerr,  Gray 77 

2.  Dodger, Halifax  Gas  Light  Co 325 

8.  The  legal  rights  of  the  parties  were  entirely  dependant  apon  ao  agree- 
ment under  seal,  and  the  Judge  presiding  at  the  trial  instructed  the  jury 
that  under  the  terms  of  that  agreement,  and  the  facts  in  proof,  there 
should  be  a  verdict  for  defendant,  nevertheless  the  jury  found  for  the 
plaintiff.    On  rule  nisi  for  a  new  trial. 

Held,  that  as  the  construction  of  the  agreement  was  a  matter  for  the 
Court,  the  verdict  should  be  set  aside  and  the  rule  for  a  new  trial  made 
absolute. 
Whitehead  Y.Howard 45S 


>  AS  AGAINST  WEIGHT  OF  BVIDBNOB  AND  JUDGB  S  CHARGE. 


Coxetter  r.  Homsby  et  al 246 


FOR  WANT  OF  EVIDENCE. 


MePhee  t.  Victoria  Coal  Mining  Co 64 

Set  NsQLiQsiroa. 


Digiti 


zed  by  Google 


XXXil  tKD£X> 

VERDICT  sustained. 

1.    Rii1«  to  set  aside  verdict  tot  plaintiff  dismifsed,  tbe  defendant  bsT^ng 
failed  on  all  his  grounds. 
FauScMT  Y,  Gnnn *. 251 

3.  The  plaintiff  8oag:ht  to  have  a  Terdict  for  defendant  set  aside,  on  the 
frronnd  chat  the  schedule  attached  to  t|)e  deed  of  composition  and  discharce 
under  the  Insolvent  Act  should  not  have  been  rectaived  in  evidence.  No 
objection,  coo  Id  have  been  raised  to  tbe  deed  itself,  the  scbednle  was 
attached  to  the  deed  when  produced,  and  no  evidence  was  addaeed  to 
shew  that  i.  was  not  so  attached  when  the  deed  was  executed. 
ffMf  that  there  was  no  ground  Tor  distniiiing  the  verdict. 
Wallace  v.  Brehm » J»i 

3.  Action  of  ejectment  between  adjoin  in^^proprietons  tbe  questions  being 
entirely  matteVs  of  fact,  and  the  jury  having  found  for  the  plaintiff, 
although  there  was  sufllcieat  evidence  to  justify  a  verdict  the  otner  way 
if  they  had  thought  fit» 

Hddf  that  the  verdict  should  not  be  disturbed. 

The  defendant  tendered  two  plans  in  evidence  which  came  from  the 
Crown  Land  Office,  which  the  witness  who  produced  them  stated  had 
been  there  for  at  least  thirty  years,  but  neither  their  origin  nor  history 
was  given,  nor  was  it  shewn  that  they  had  been  regarded  in  that  office  as 
authentic. 

Held,  that  the  Judge  had  done  right  in  rejecting  them. 
WMeretnl.v.  Bajfen 270 

4.  Action  of  ejectment  for  an  undivided  moiety  of  ceruin  lands,  defend- 
ant being  legally  entitled  to  the  other  half,  but  claiming  the  whole,  and 
havini;  actually  oueted  plaintiff  therefrom. 

The  jurv  found  for  the  plaintiff,  on  certain  questions  of  fact  anbmitted 
to  them,  their  answers  constituting  a  complete  case  for  him,  and  entitling 
him  to  a  verdict,  but  seven  of  them  not  being  able  to  concur  in  a  general 
verdict,  after  four  hours'  deliberation  the  Court  ordered  that  a  verdict  be 
entered  that  the  plaintiff  wa:i  entitled  to  the  possession  of  one-half  of  the 
said  lands. 

Held  dubitante,  that  the  verdict  for  plaintiff  shoald  be  upheld. 
Fotter  V.  FosUr 310 

5.  During  a  recess  which  occurred  in  the  progress  of  a  trial,  after  all  the 
evidence  had  been  put  in,  but  the  closing  addresses  of  the  counsel  not  yet 
delivered,  one  of  the  jurors  was  heard  to  say  aloud:  "  The  plaintiff  has 
got  to -get  his  pay  and  he  wilt  get  it."  The  verdict  being  in  favor  of 
plaintiff  it  was  sought  to  be  set  aside  for  misconduct  on  Uie  part  of  a 
juror. 

Held^  that  looking  at  the  circumstances  under  which  the  remark  was 
made,  there  was  no  ground  for  disturbing  the  verdict. 
Thibideau  v.  EvereU 318 

6.  Action  for  trespass  involrfng  title  to  land,  the  sole  question  b^ween 
the  parties  being  as  to  the  division  lines  that  separated  their  respee- 
tive  lots. 

The  verdict  being  for  plaintiff,  a  rule  was  taken  out  under  the  Statnte 
to  set  it  aside,  but  on  argument, 

Held,  that  the  verdict  ought  no;  be  disturbed. 
Campbell  y,  McKinnon 322 

7.  The  Corporation  of  Halifax,  in  making  certain  street  improvements, 
pulled  down  plaintifTs  porch,  which  projected  across  the  line  of  side-walk, 
whereupon  plaintiff  sued  defendant  for  damages,  ho  being  one  of  the 
Aldermen  under  whose  direction  the  improvements  were  made.  Defen- 
dant pleaded  in  denial  and  justification.  At  the  trial  be  sought  to  intro- 
duce evidence  to  show  that  previous  to  the  porch  being  pulled  down, 
plaintiff  had  agreed  to  remove  it  when  requested  by  the  city  authorities. 
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or  to  allow  them  to  remore  it  themselres.    Plaintiff  objected  and  the 
Judge  rejected  the  evidence.    Verdict  for  pla'ntiff  and  rule  to  set  it  aside. 
Held,  That  there  being  no  plea  of  Uave  and  licence,  the  erldence  was 
properly  rejected,  and  the  verdict  shonid  be  upheld. 
Haggartyy,  Pryor 358 

8.  Where  the  question  at  issue  was  pnrelv  one  of  fact,  invoiring  uo  legal 
points  whatever,  and  the  Judge  left  the  whole  charge  open  to  the  jury, 
who  found  for  the  plaintiC 

Held,  That  the  verdict  could  not  be  disturbed. 
Lifon  V.  Morton : 459 

9.  In  an  action  of  ejectment  the  jury  found  for  the  defendant,  and  the 
Judge  refusing  a  new  trial,  a  rule  was  taken  out  under  the  statute.  On 
aricnment  the  weight  of  evidence  being  clearly  with  the  defendant. 

Held,  That  the  verdict  could  not  be  disturbed. 

McPhee  v.  Cameron 467 

Soe  Contract — Libbl— Nboliobnok  of  RArLWAT  Co. 
Part-Ownbr — Will,  Proof  of. 


IN  EJECTMENT  NOT  SET  ASIDE  FOR  UNOEBTAINTT. 


When  a  plaintiff  has  recovered  in  ejectment  some  portion  of  the  lands 
described  in  his  writ,  but  it  does  not  clearly  appear  by  the  verdict  to  what 
portion  of  the  premises  claimed  be  is  entitled,  the  verdict  will  not  be  set 
aatde  for  uncertainty,  as  the  Court  will  not  a.«same  that  he  will  attempt 
to  recover  possession  beyond  what  he  i^  entitled  to.  The  verdict  Is  ample 
authority  for  this^and  Uie  plaintiff' must  attoertain  the  line  at  his  peril. 
Hamilton  y,  PickUt 87 


NOT  SET  ABIDE  FOR  SUSPICIOUS  CIRCUMSTANCES. 


McNab  V.  Sawyer 38 

WASTE  by  tenant  in  dower. 

The  tenant  in  dower  of  wilderness  land  having,  with  the  consent  of  C. 
R.,  one  of  the  reversioners,  sold  all  the  hardwood  timber  growing  upon 
the  land  to  W.  H.  H.,  and  allowed  the  same  to  be  removed  by  the  pur- 
chaser, contracted  a  second  marriage  with  C.  S.  After  the  death  of  C 
R.,  plaintiffs,  as  reversioners,  without  joinini^  the  heirs  of  C  R.,  brought 
an  action  of  waste  against  the  tenant  in  dower,  C.  S  ,  her  husband,  and 
W.  II.  H.,  the  purchaser,  claiming  damages  for  the  injury  to  the  land  by 
the  removal  of  the  timber.  The  Judge  who  tried  the  cause  having  non- 
suited the  plaintifTd,  and  a  rule  having  been  taken  to  set  the  same  aside. 

Held,  (1st,)  That  all  the  persons  entitled  as  reversioners  shonid  havo 
been  joined  as  co-plaintiffs,  but,  as  non  joinder  can  only  be  taken  advan- 
tage of  by  plea  in  abatement,  and  no  such  plea  was  pleaded,  the  nonsuit, 
if  ordered  solely  on  that  ground,  could  not  have  been  sustained. 

(2nd  )  That  in  such  case  the  plaintiffs  would  be  entitled  to  recover, 
not  the  full  valfte  of  the  injury  done  to  the  land,  but  only  for  such  poi- 
tions  of  the  damage  as  was  incurred  by  themselves  alone. 

(3.)  That  the  tenant  in  dower  was  entitled  to  cut  down  the  trees  on 
the  land  for  fuel,  fencing,  improvement,  and  cultivation,  and  purposes 
connected  with  such  improvemeotp,  but  not  to  sell  the  wood  for  other  and 
different  purposes,  to  the  permanent  injury  of  the  reversioners,  and  that 
for  such  iniury  she  was  responsible  to  the  reversioner. 

(4th.,)  (dubitante).  That  an  action  will  lie  against  a  husband  jointly 
with  his  wife  for  waste  committed  by  the  latter  before  their  intermar- 
riage. 

(5th  )    That  W.  H.  H.,  the  purchaser,  acting,  aa  he  did,  under  autho- 
rity of  the  tenant,  was  not  chargeable  for  waste  by  the  reversioners. 
Titui  ei  al.  r.  StUii  et  al 497 
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WHARFAGE,  How  recoverable. 

See  Plbadiwo. 

"WIFE,  Liability  of  husband  for  support  ot 

See  HcsBAiTD  and  Wifb. 

WILL,  Construction  o£ 

The  testatrix  devised  to  her  grrand-children  "  all  my  monej  in  the 
bank  or  funds/'  and  there  was  a  residaarjr  devise  to  another  party. 

Heldf  That  the  words  did  not  inclado  a  tam  ot  money  contained  in 
a  chest  iu  testatrix's  house. 
Re  Estate  Catherine  Barry 463 

,  Proof  ot 

Plaintiff  in  ejectment  claimed  ander  an  alle^d  last  will,  a  draft  of 
which  was  put  in  evidence.  Assuming  the  will  to  have  been  properly 
executed,  which  did  not  clearly  appear,  there  was  no  evidence  that  it  was 
ever  seen  or  certainly' known  to  be  in  existence  from  the  time  at  which  it 
was  made,  down  to  the  tri^L  A  verdict  havinjj:  been  found  for  defendant, 
a  rule  taken  to  set  it  aside  was  discharged  with  costs. 
Hunter  J.  McDonald 527 
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